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ARGUED  AND  DETERMINED 


IN   THE 

Supreme  Court  of  Illinois. 


Demauan  Justice,  Defendant  in  Error,  vs.   Hugh   C. 

Wiucins  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  June  20,  ion — Rehearing  denied  October  4,  ion. 

1.  Executors  and  administrators — administration  should  not 
be  granted  to  one  having  special  interest.  Where  there  are  two 
or  more  persons  equally  entitled  to  administer  an  estate  much 
discretion  is  necessarily  vested  in  the  court  in  making  the  appoint- 
ment, and  if  any  choice  is  permitted  under  the  statute,  the  admin- 
istration should  not  be  committed  to  a  person  having  a  special 
interest  opposed  to  the  interests  of  the  heirs. 

2.  Same — right  of  next  of  kin  to  nominate  is  given  to  them  as 
a  class.  Under  clause  8  of  section  18  of  the  Administration  act, 
if  none  of  the  nearest  next  of  kin  desire  to  administer  upon  the 
estate  they  may  join  in  nominating  some  qualified  person  to  act, 
and  if  they  cannot  agree,  the  court,  all  things  being  equal,  should 
appoint  the  nominee  agreed  on  by  the  majority,  if  qualified  to  act. 

3.  Same — court  cannot  appoint  person  nominated  by  one  mem- 
ber of  a  class  unless  others  waive  their  rights.  Where  one  of  the 
class  of  heirs  entitled  to  administer  upon  an  estate  waives  her 
right  and  nominates  a  person  not  of  the  class,  the  person  so  nomi- 
nated does  not  stand  in  the  place  of  the  heir  who  nominated  him, 
with  equal  right  to  administer,  as  against,  the  other  heirs  of  the 
class,  and  unless  the  latter  waive  their  rights  the  court  cannot  ap- 
point him. 
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4.  Same — rule  where  a  person  entitled  to  act  as  administrator 
claims  the  right  within  sixty  days.  Even  though  all  those  of  the 
class  entitled  to  administer  who  appear  waive  their  right  to  ad- 
minister and  nominate  another  person  not  of  the  class,  and  he  is 
appointed  administrator  by  the  court,  yet  if  another  of  the  class 
appears  within  sixty  days  from  the  death  of  the  intestate  and 
claims  his  right  to  administer,  the  court  should  appoint  him  if  he 
is  otherwise  qualified,  and  make  the  necessary  orders  for  the  pro- 
tection and  compensation  of  the  administrator  first  appointed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  Samuel  L.  Dwight, 
Judge,  presiding. 

Kagy  &  Vandervort,  for  plaintiffs  in  error. 

C.  H.  Holt,  E.  D.  Telford,  and  W.  F.  Bundy,  for 
defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

Sea  Bird  Wilkins  died  intestate  in  Marion  county  on 
June  4,  1908.  Being  a  bachelor,  there  was  no  child  or  de- 
scendants thereof.  He  left  no  parents,  brothers  or  sisters. 
The  next  of  kin  and  only  heirs-at-law  were  some  sixteen 
nephews  and  nieces  residing  in  this  State  and  a  number  in 
other  States,  and  a  number  of  grand-nephews  and  grand- 
nieces  in  this  and  other  States.  He  left  some  $30,000  or 
$40,000  in  personal  property  and  about  one  thousand  acres 
of  land  in  Illinois.  About  eight  o'clock  on  June  6,  1908, 
the  morning  after  the  funeral,  S.  Catherine  Justice,  one 
of  the  nieces  residing  in  Marion  county,  appeared  in  the 
county  court,  waived  her  right  to  administer  and  nomi- 
nated in  her  place  her  son,  Demalian  Justice.  The  petition 
did  not  mention  any  of  the  other  heirs.  The  court  ap- 
pointed the  administrator  in  accordance  with  the  prayer 
of  the  petition.     About  an  hour  afterwards  a  number  of 
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nephews  and  nieces  appeared  and  filed  two  petitions  in  the 
same  court,  representing  that  there  were  a  large  number 
of  heirs  of  said  Wilkins  and  more  than  three- fourths  of 
them  desired  the  appointment  of  Roy  Wilkins  as  admin- 
istrator, and  on  behalf  of  themselves  and  the  other  heirs 
they  requested  time  in  which  to  present  proper  petitions. 
They  further  requested  that  the  county  court  give  full  hear- 
ing as  to  who  was  the  proper  person  to  administer  and  that 
it  set  aside  the  order  appointing  Demalian  Justice.  Later 
on,  a  number  of  other  nephews  and  nieces  filed  petitions 
for  the  appointment  of  Roy  Wilkins.  The  county  court 
proceeded  to  enter  orders,  in  due  course,  upon  the  admin- 
istration as  awarded  to  Demalian  Justice,  appointing  ap- 
praisers, fixing  claim  day  and  granting  leave  to  sell  the 
personal  property.  Objections  in  various  forms  and  an 
application  for  change  of  venue  wrere  made  by  plaintiffs  in 
error  to  the  proceedings.  Plaintiffs  in  error  appealed  from 
the  order  appointing  Demalian  Justice  administrator  to  the 
circuit  court,  and  that  court  and  the  Appellate  Court  have 
sustained  the  appointment.  The  case  is  brought  to  this 
court  on  a  petition  for  certiorari,  for  further  review. 

Section  18  of  the  Administration  act  reads,  in  part,  as 
follows:     "Administration  of  the  estate  of  all  persons  dy- 
ing intestate  shall  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned  and  they  are  respectively  en- 
titled to  preference  thereto  in  the  following  order:    First, 
to  the  surviving  husband  or  wife  or  any  competent  person 
nominated  by  him  or  her."    Then  follow  clauses  as  to  (2) 
children;    (3)    father;    (4)  mother;     (5)   brothers;    (6) 
sisters;    (7)  grandchildren, — in  each  instance  adding,  "or 
any  competent  person  nominated  by  them/'  or  by  him  or 
her,  as  the  case  may  be.    The  eighth  clause  reads  as  follows : 
"To  the  next  of  kin  or  any  competent  person  nominated  by 
them."    It  is  further  provided :    "Only  such  persons  as  are 
entitled  to  administer  under  this  act  shall  have  the  right  to 
nominate.     When  several  are  claiming  and  are  equally  en- 
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titled  to  administration,  the  court  may  grant  letters  to  one 
or  more  of  them,  preferring  relatives  of  the  whole  to  those 
of  half  blood."  The  decision  of  this  case  turns  upon  what 
is  the  proper  construction  of  said  eighth  clause. 

Any  one  of  the  nephews  and  nieces  residing  in  this 
State,  and  otherwise  qualified,  was  entitled  to  be  appointed 
as  administrator,  and  the  court  might  have  granted  letters 
to  any  one  or  more  of  them.  Could  he  legally  appoint  a 
stranger  to  the  class,  nominated  by  one  of  these  nephews 
or  nieces,  unless  the  others  who  were  equally  entitled  to 
administer  waived  their  rights?  We  think  not.  In  our 
judgment  the  statute  is  mandatory  to  appoint  one  or  more 
of  the  next  of  kin  residing  in  the  State,  who  were  other- 
wise qualified,  unless  they  waived  their  rights.  (O'Rear  v. 
Crum,  135  111.  294;  Judd  v.  Ross,  146  id.  40.)  When  any 
one  heir  of  a  class  waives  the  right  and  nominates  an- 
other, the  one  so  nominated  is  not  to  stand  in  the  place  of 
the  other,  with  equal  rights  to  administer  as  against  the 
other  heirs  of  the  class,  unless  the  person  nominating  is 
the  only  heir  of  that  class.  If  all  of  those  who  appear  of 
the  class  entitled  to  administer  waive  that  right  and  an- 
other person  is  appointed  at  his,  her  or  their  request,  if 
one  of  the  others  of  the  class  who  are  equally  entitled  to 
administer  appears  "within  sixty  days  from  the  death  of 
intestate"  and  insists  upon  his  right  to  administer  in  per- 
son, and  if  he  is  a  competent  person,  we  are  of  the  opinion 
that  it  would  be  the  duty  of  the  court  to  appoint  him,  pro- 
vided, however,  in  turning  over  the  estate  the  court  may 
make  all  necessary  orders  for  its  proper  protection  and  for 
the  compensation  of  the  person  theretofore  appointed. 

The  statute  uses  the  singular  "him"  or  "her"  whenever 
it  refers  to  a  class  composed  of  but  one,  and  "them"  when 
referring  to  a  class  which  may  be  composed  of  more  than 
one.  Said  section  18  was  amended  to  read  as  it  now  does 
in  1905.  Previous  to  the  amendment  it  provided  that  the 
administration  should  be  granted  to  certain  persons  "if  they 
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will  accept  the  same,  or  the  court  may  grant  letters  of  ad- 
ministration to  some  competent  person  who  may  be  nomi- 
nated to  the  court  by  either  of  them,"  etc.  The  legislature, 
by  changing  the  language  in  the  amendment  and  using  in 
some  clauses  the  word  "him"  or  "her,"  and  in  others,  in- 
cluding clause  8,  the  word  "them,"  clearly  intended  by 
clause  8  to  give  the  right  to  nominate  to  the  class  and  not 
to  one  of  the  class.  If  no  qualified  heir  of  the  class  de- 
sires to  be  appointed,  then  the  fair  and  reasonable  method, 
when  there  is  no  unanimous  nomination,  is,  everything  else 
being  equal,  for  the  court  to  appoint  the  nominee  of  the 
majority  of  the  class.  Whether  these  provisions  of  the 
statute  are  wise  or  unwise  is  not  for  this  court  to  decide. 

In  passing  upon  the  application  of  two  or  more  persons 
equally  entitled  to  administer,  a  large  discretion  must  nec- 
essarily be  left  to  the  court  appointing.  The  office  of  ad- 
ministrator is  one  of  trust  and  confidence,  and  should  not 
ordinarily  be  committed  to  one,  if  any  choice  is  permitted 
by  the  statute,  who  has  a  special  interest  opposed  to  the  in- 
terests of  the  other  heirs.  Reward  v.  Slaglc,  52  111.  336; 
Stearns  v.  Fiske,  18  Pick.  24;  In  re  Schmidt's  Estate,  183 
Pa.  St.  129;  Bridgman  v.  Bridgman,  30  W.  Va.  212 ;  In  re 
Drenfs  Appeal,  58  N.  H.  319;  Moody  v.  Moody,  29  Ga. 
519;  1  Woerner  on  Law  of  Administration,  (2d  ed.) 
sec.  235. 

It  is  insisted  by  appellants  that  the  present  administra- 
tor, for  several  years  before  the  death  of  Sea  Bird  Wilkins, 
had  practically  entire  control  of  the  property  of  the  de- 
ceased. It  is  also  insisted  that  he  has  not  returned  a  proper 
inventory  of  the  estate  and  that  he  has  in  his  possession 
assets  belonging  to  the  estate.  If  the  facts  support  these 
contentions,  Demalian  Justice  is  not  a  proper  person  to  ad- 
minister the  estate.    Hezvard  v.  Slagle,  supra. 

The  question  whether  we  can  review  the  facts  as  well 
as  the  law  in  this  case,  in  view  of  our  holding,  need  not 
be  decided.     Our  views  on  similar  questions  are  fully  set 

2  5  1—2 
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forth  in  Zeigler  v.  Illinois  Trust  and  Savings  Bank,  245 
111.  180,  and  cases  cited. 

The  judgments  of  the  Appellate  Court  and  of  the  cir- 
cuit court  will  be  reversed  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed.  Rez,ersed  and  remanded. 


The  People  ex  rel.  State  Board  of  Health,  Defendant  in 
Error,  vs.  David  Apfelbaum,  Plaintiff  in  Error. 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  4,  1011. 

1.  Constitutional  law — section  6  of  the  Medical  Practice  act 
is  not  void  for  uncertainty.  Section  6  of  the  Medical  Practice  act 
of  1899,  (Laws  of  1899,  p.  275,)  authorizing  the  State  Board  of 
Health  to  refuse  or  to  revoke  licenses  for  certain  causes  therein 
specified,  and,  generally,  for  unprofessional  or  dishonorable  con- 
duct, is  not  void  for  uncertainty,  particularly  as  to  causes  specified. 

2.  Same — neither  the  granting  nor  revocation  of  a  license  to 
practice  medicine  is  an  exercise  of  judicial  power.  Neither  the 
granting  of  a  license  by  the  State  Board  of  Health  to  practice 
medicine  nor  the  revocation  of  such  license  is  an  exercise  of  ju- 
dicial power  by  the  board,  as  the  legislature  has  prescribed  the 
qualifications  for  a  license  and  the  causes  for  its  revocation,  and 
the  board  acts  merely  as  the  body  designated  by  the  legislature  to 
ascertain  whether  the  qualifications  are  possessed  or  the  causes  for 
revocation  exist. 

3.  Same — the  State  Board  of  Health  is  lawfully  authorised  to 
revoke  its  licenses.  The  power  of  the  State  Board  of  Health  to 
revoke  its  licenses  for  causes  specified  in  section  6  of  the  Medi- 
cal Practice  act  of  1899  was  lawfully  given,  as  it  is  no  objection 
that  the  body  which  is  empowered  to  grant  or  refuse  a  license  be 
authorized  to  revoke  it. 

4.  Same — due  process  of  law  does  not  necessarily  imply  judicial 
proceedings.  There  is  no  vested  right  in  any  particular  remedy  or 
form  of  proceeding,  and  while  orderly  proceedings  according  to 
established  rules  which  do  not  violate  fundamental  rights  must  be 
observed,  a  general  law,  administered  in  its  regular  course  accord- 
ing to  the  form  of  procedure  suitable  to  the  nature  of  the  case, 
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which  conforms  to  the  rules  of  right  and  affects  all  persons  alike, 
is  clue  process  of  law. 

5-  Same — provision  of  section  6  of  Medical  Practice  act,  con- 
cerning  false  advertising,  is  valid.  That  part  of  section  6  of  the 
Medical  Practice  act  of  1899  which  makes  advertising  under  a  false 
name  ground  for  revoking  a  license  is  not  unconstitutional,  as  it 
is  a  legitimate  exercise  of  the  police  power  in  protecting  the  pub- 
lic against  deception  and  fraud  to  require  every  physician  to  have 
a  license  granted  by  the  State  Board  of  Health  in  his  own  name 
and  to  practice  or  advertise  under  no  other. 

6.  Medicine  and  surgery — power  of  State  board  to  revoke  li- 
cense is  not  arbitrary.  The  power  given  by  the  statute  to  the 
State  Board  of  Health  to  revoke  a  license  to  practice  medicine  is 
not  arbitrary  or  beyond  the  investigation  of  the  courts,  as  the 
board  cannot  act  without  cause  and  the  statute  itself  provides  for 
notice  and  a  hearing  before  a  license  can  be  refused  or  revoked. 

7.  Same — section  6  of  act  of  i8pp  was  not  repealed  by  the  act 
of  1 001.  Section  6  of  the  Medical  Practice  act  of  1899  was  not 
repealed  by  the  act  of  May  11,  1901,  which  declares  that  certain 
acts  by  physicians  shall  be  criminal  offenses,  as  there  is  no  such 
inconsistency  between  the  two  acts  that  both  cannot  stand. 

8.  Same — section  o  of  Medical  Practice  act  applies  where  li- 
cense has  been  revoked.  Section  9  of  the  Medical  Practice  act, 
which  makes  it  a  penal  offense  to  practice  medicine  without  a  li- 
cense granted  by  State  Board  of  Health,  applies  where  a  physician 
continues  to  practice  after  a  license  so  granted  has  been  revoked. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Wiujam  N.  Cottreu,,  Judge,  presiding. 

Elijah  N.  Zoune,  (Burres  &  McKinley,  of  coun- 
sel,) for  plaintiff  in  error: 

A  profession  is  property,  and  the  deprivation  of  the 
right  to  pursue  it  is  a  punishment.  People  v.  Amos,  246 
111.  299;  Cummings  v.  Missouri,  4  Wall.  277;  Czara  v. 
Board  of  Medical  Supervisors,  25  App.  Cas.  (D.  C.)  454; 
Commonwealth  v.  Jones,  10  kush.  731;  In  re  Dorsey,  7 
Port.  293 ;  Barker  v.  People,  3  Cow.  686. 

The  right  to  practice  medicine  being  a  property  right, 
we  contend  that  under  the  constitution  of  this  State  plain- 
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tiff  in  error  could  not  be  deprived  of  such  right  without  a 
judicial  hearing,  and  that  the  statute'  (Medical  Practice 
act,  sec.  6,)  conferring  such  jurisdiction  and  judicial  pow- 
ers upon  the  State  Board  of  Health  is  unconstitutional  and 
void.  People  v.  Amos,  246  111.  299;  Ex  parte  McNulty, 
77  Cal.  164;  People  v.  Chase,  165  111.  527;  Hoagland  v. 
Creed \  81  id.  506;  Drainage  District  v.  Smith,  233  id.  424; 
Belleville  v.  Turnpike  Co.  234  id.  428 ;  Green  v.  Red  Cross 
Medical  Service  Co.  232  id.  616;  Chicago  v.  Wells,  236 
id.  129;  Railway  Co.  v.  People,  212  id.  551. 

There  is  no  law  in  the  State  of  Illinois  punishing  a 
physician  for  practicing  medicine  after  revocation  of  his 
license.  The  statute  punishes  only  for  practicing  medicine 
without  first  having  procured  a  certificate  to  do  so.  Medi- 
cal Practice  act,  sec.  13;   Ex  parte  McNulty ,  77  Cal.  164. 

The  clause  prohibiting,  the  advertising  by  a  physician 
under  a  name  other  than  his  own  is  in  conflict  with  sec- 
tions 1,  2  and  4  of  article  2  and  section  22  of  article  4 
of  the  constitution  of  Illinois  of  1870  and  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  be- 
cause the  right  of  a  citizen  to  pursue  his  own  calling  con- 
fers the  right  to  exercise  his  own  judgment  as  to  the  man- 
ner of  conducting  and  advertising  his  business,  provided  that 
such  advertising  is  not  done  with  a  fraudulent  purpose. 
Ruhstrat  v.  People,"  185  111.  133. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bachrach, 
and  Sidney  S.  Stein,  of  counsel,)  for  plaintiff  in  error, 
on  petition  for  rehearing. 

Charles  Allinc,  Jr.,  (Charles  G.  Hofeman,  of 
counsel,)  for  defendant  in  error: 

The  profession  of  medicine  is  not  property.  The  right 
to  practice  it  is  a  mere  privilege,  for  the  exercise  of  which 
the  State,  through  its  police  power,  may  prescribe  all  such 
regulations  as  will  secure  the  people  against  ignorance,  in- 
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capacity,  deception  and  fraud,  and  the  deprivation  of  the 
privilege  is  not  a  punishment  of  the  offender  but  a  protec- 
tion to  the  citizens  pf  the  State.  Dent  v.  West  Virginia, 
129  U.  S.  114;  Hawker  v.  New  York,  170  id.  189;  Reetz 
v.  Michigan,  188  id.  505;  Meftert  v.  Medical  Board,  66 
Kan.  710;  195  U.  S.  625;  Williams  v.  People,  121  111.  84; 
People  v.  Blue  Mountain  Joe,  129  id.  370;  Christy  v.  El- 
liott, 216  id.  31;  Kettles  v.  People,  221  id.  221;  Douglas 
v.  People,  225  id.  536;  Gosnell  v.  State,  52  Ark.  228; 
£r  parte  Whitney,  144  Cal.  167;  Harding  v.  People,  10 
Colo.  387;  5Vate  v.  Webster,  150  Ind.  607;  State  v.  £<f- 
munds,  127  Iowa,  333;  Driscoll  v.  Commonwealth,  93  Ky. 
393;  S7ate  v.  Bohemier,  96  Me.  257;  Commonwealth  v. 
Porn,  196  Mass.  326. 

The  right  to  practice  medicine  being  a  mere  privilege, 
the  plaintiff  in  error  can  be  deprived  of  such  right  by  the 
Illinois  State  Board  of  Health  in  pursuance  of  the  consti- 
tution and  statutes  of  this  State ;  and  section  6  of  the  Medi- 
cal Practice  act,  conferring  such  power  on  the  State  Board 
of  Health,  is  valid  and  constitutional.  Douglas  v.  People, 
225  111.  536;  Kettles  v.  People,  221  id.  221;  Spiegler  v. 
Chicago,  216  id.  114;  People  v.  Gordon,  194  id.  560;  Peo- 
ple v.  Kipley,  171  id.  44;  Trigger  v.  Drainage  District,  193 
id.  230;  Maxwell  v.  People,  189  id.  546;  George  v.  Peo- 
ple, 167  id.  447;  People  v.  Blue  Mountain  Joe,  129  id.  370; 
People  v.  Nelson,  133  id.  565 ;  Owners  of  Lands  v.  People, 
113  id.  296;  People  v.  Dental  Examiners,  no  id.  186. 

The  prohibition  against  advertising  by  a  physician  un- 
der a  name  other  than  his  own  is  not  in  conflict  with  sec- 
tions 1,  2  and  4  of  article  2  and  section  22  of  article  4  of 
the  constitution  of  Illinois  and  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  The  State  has, 
under  its  police  power,  the  right  to  prescribe  what  is  and 
what  is  not  legitimate  advertising.  30  Cyc.  1547;  People 
v.  Gordon,  194  111.  560;  Williams  v.  People,  121  id.  84; 
Christy  v.  Elliott,  216  id.  31 ;  Bragg  v.  State,  134  Ala.  165 ; 
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Thompson  v.  VanLear,  yy  Ark.  506;  S pur g eon  v.  Rhodes, 
167  Ind.  1 ;  Medical  College  Assn  v.  Schroder,  87  Iowa, 
659;  State  v.  Kendig,  133  id.  164;  State  v.  Wilhite,  132 
id.  226 ;  State  v.  Creditor,  44  Kan.  565 ;  5/a^  v.  Medical 
Examining  Board,  32  Minn.  324. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  writ  of  error  has  been  sued  out  to  reverse  a  judg- 
ment for  $100  rendered  against  the  plaintiff  in  error  by 
the  municipal  court  of  Chicago  as  a  penalty  for  practicing 
medicine  without  a  license. 

The  plaintiff  in  error  received  the  degree  of  doctor  of 
medicine  arid  surgery  from  the  College  of  Physicians  and 
Surgeons,  and  after  having  passed  an  examination  received 
from  the  State  Board  of  Health  a  license  to  practice  medi- 
cine. June  21,  1910,  the  State  Board  of  Health  revoked 
this  license,  and,  having  practiced  medicine  thereafter,  he 
was  sued  for  the  penalty  provided  by  law.  The  license  was 
revoked  by  virtue  of  section  6  of  the  Medical  Practice  act, 
for  advertising  under  a  name  other  than  his  own  and  other 
unprofessional  and  dishonorable  conduct.  The  plaintiff  in 
error  contends  that  this  section  is  void  for  uncertainty; 
was  repealed  by  implication  by  an  act  of  May  11,  1901 ;  is 
unconstitutional  because  it  confers  judicial  powers  on  the 
State  Board  of  Health;  violates  sections  1,  2  and  4  of  the 
bill  of  rights,  section  22  of  article  4  of  the  constitution  and 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States.  He  also  insists  that  the  record  of  the  State  Board 
of  Health  does  not  show  sufficient  cause  for  the  revocation 
of  the  license,  and  that  section  9,  which  makes  it  penal  to 
practice  medicine  without  a  license,  prescribes  no  penalty 
for  practicing  after  the  revocation  of  the  license. 

Section  6  is  not  void  for  uncertainty.  It  authorizes  the 
refusal  of  the  license  for  certain  specific  reasons  and  also 
generally  for  unprofessional  and  dishonorable  conduct,  and 
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provides  that  the  license  may  be  revoked  for  the  same  rea- 
sons. The  reasons  particularly  named  are  certain  enough, 
but  it  would  scarcely  be  possible  for  the  statute  to  cata- 
logue specifically  every  act  of  unprofessional  or  dishonor- 
able conduct  which  would  justify  the  refusal  or  revocation 
of  a  license.  In  any  event,  the  plaintiff  in  error  here  was 
found  guilty  of  the  specific  offense  of  advertising  under 
another  name  than  his  own,  and  as  to  this  charge  the  stat- 
ute is  not  uncertain. 

The  Medical  Practice  act,  containing  section  6  above  ' 
mentioned,  was  passed  in  1899.    On  May  IJ>  I9OI>  an  act 
of  two  sections  was  passed  providing  that  it  should  be  un- 
lawful for  any  physician  to  practice  medicine  in  another 
physician's  name,  or  to  hold  himself  out  as  another  physi- 
cian by  advertisement,  for  the  purpose  of  imposing  upon  or 
defrauding  any  other  person,  under  penalty  of  fine  and  im- 
prisonment.    It  is  insisted  that  this  act  modifies,  and  by 
implication  repeals,  that  part  of  section  6  of  the  Medical 
Practice  act  which  prohibits  advertising  by  a  physician  un- 
»der  a  name  other  than  his  own.     A  later  act  will  not  be 
held  to  repeal  a  prior  statute  unless  the  two  cannot  be  recon- 
ciled.    There  is  no  such  inconsistency  between  these  two 
acts  that  both  cannot  stand.    The  one  deals  with  the  case 
of  a  physician  who  practices  under  a  false  name,  whether 
that  of  another  physician  or  not  and  without  regard  to  his 
motive,  the  penalty  for  which  is  the  refusal  or  revocation 
of  his  license.    The  other  deals  with  the  physician  who  for 
fraudulent  purposes  practices  under  the  name  of  another 
physician  or  holds  himself  out  as  another  physician,  the 
penalty  being  fine  and  imprisonment.     The  one  act  deals 
with  the  licensing  of  physicians  to  practice  and  does  not 
create  or  define  any  criminal  act ;  the  other  deals  with  the 
practice  of  physicians  and  declares  that  certain  acts  shall 
constitute  criminal  offenses. 

Neither  the  granting  nor  the  revocation  of  a  license  to 
practice  medicine  is  the  exercise  of  judicial  power,  as  that 
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term  is  understood  in  reference  to  the  distribution  of  the 
powers  of  government.  It  is  not  contended  that  the  State 
has  not  the  power  to  prescribe  the  qualifications  of  phy- 
sicians practicing  medicine  and  to  punish  unqualified  .per- 
sons engaging  in  such  practice,  and  the  existence  of  such 
power  is  not  debatable.  (People  v.  Blue  Mountain  Joe,  129 
111.  370;  Williams  v.  People,  121  id.  84;  Reetzv.  Michigan, 
188  U.  S.  505;  22  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
780.)  The  possession  of  the  required  qualifications  must 
be  ascertained  by  some  authority,  and  the  legislature  has 
imposed  this  duty  upon  the  State  Board  of  Health.  In  the 
administration  of  the  law  the  State  Board  of  Health  nec- 
essarily exercises  discretion  and  judgment  in  determining 
whether  or  not  an  applicant  possesses  the  required  qualifi- 
cations, and  to  that  extent  its  action  is  judicial  in  character 
but  it  is  not  the  action  of  a  court  or  action  appropriate 
for  a  court.  It  is  similar  in  its  nature  to  the  acts  of  as- 
sessors in  valuing  property  for  taxation ;  of  boards  of  re- 
view in  reviewing  such  valuations ;  of  clerks  of  courts  and  t 
of  sheriffs  in  approving  bonds  taken  by  them;  of  commis- 
sioners of  highways  in  laying  out  and  opening  roads;  of 
city  councils  in  granting  or  revoking  licenses  to  keep  dram- 
shops, or  of  superintendents  of  schools  in  granting  or  re- 
voking teachers'  certificates.  In  none  of  these  cases  does 
the  tribunal  engaged  in  the  execution  of  the  law  exer- 
cise judicial  power  within  the  meaning  of  the  constitution. 
"The  power  exercised  is  ministerial,  only,  although,  as  an 
incident  to  its  exercise,  the  board  is  required  to  do  a  ju- 
dicial act,  or,  rather,  an  act  which  is  in  its  nature  judi- 
cial. No  law  is  construed  or  applied  by  the  board  and  no 
legal  rights  are  submitted  to  and  adjudicated  by  it,  with- 
out which,  we  have  seen,  judicial  power  is  not  exercised." 
(Owners  of  Lands  v.  People,  113  111.  296.)  In  that  case 
are  cited  many  cases  illustrative  of  the  distinction  between 
the  exercise  of  judicial  power  and  of  judgment  and  dis- 


Oct  Ml.]  The  People  v.  Appelbaum.  25 

cretion  in  the  performance  of  administrative  or  ministerial 
functions. 

Reetz  v.  Michigan,  supra,  was  a  prosecution  for  a  vio- 
lation of  the  statute  of  Michigan  of  1899  prohibiting  the 
practice  of  medicine  by  unregistered  persons.  It  was  ob- 
jected that  the  board  of  registration  was  given  authority 
to  exercise  judicial  powers,  inasmuch  as  it  might  refuse  a 
certificate  of  registration  if  it  should  find  that  no  sufficient 
proof  was  presented  that  the  applicant  had  been  legally  reg- 
istered under  an  act  of  1883.  The  court  overruled  this  con- 
tention, and  in  doing  so  quoted  with  approval  the  following 
language  from  the  opinion  in  the  case  of  People  y.  Has- 
brouck,  11  Utah,  291 :  "The  objection  that  the  statute  at- 
tempts to  confer  judicial  power  on  the  board  is  not  well 
founded.  Many  executive  officers,  even  those  wrho  are 
spoken  of  as  purely  ministerial  officers,  act  judicially  in  the 
determination  of  facts  in  the  performance  of  their  official 
duties,  and  in  so  doing  they  do  not  exercise  judicial  power 
as  that  phrase  is  commonly  used  and  as  it  is  used  in  the  or- 
ganic act  in  conferring  judicial  power  upon  specified  courts. 
The  powers  conferred  on  the  board  of  medical  examiners 
are  nowise  different  in  character  in  this  respect  from  those 
exercised  by  the  examiners  of  candidates  to  teach  in  our 
public  schools,  or  by  tax  assessors  or  boards  of  equalization 
in  determining,  for  purposes  of  taxation,  the  value  of  prop- 
erty. The  ascertainment  and  determination  of  qualifica- 
tions to  practice  medicine  by  a  board  of  competent  experts 
appointed  for  that  purpose  is  not  the  exercise  of  a  power 
which  appropriately  "belongs  to  the  judicial  department  of 
the  government."  To  the  same  effect,  also,  are  Wilkins  v. 
State,  113  Ind.  514,  State  v.  Hathaway,  115  Mo.  36,  and 
France  v.  State,  57  Ohio  St.  1. 

This  court  has  never  passed  upon  the  power  of  the 
State  Board  of  Health  to  revoke  its  certificates,  though  the 
existence  of  such  power  was  plainly  intimated  in  People 
v.  McCoy,  125  111.  289,  and  State  Board  of  Health  v.  Ross, 
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191  id.  87.  In  State  v.  Medical  Examiners,  34  Minn.  387, 
it  was  held  that  there  is  no  distinction  between  refusing 
to  grant  a  license  and  revoking  one  already  granted ;  that 
each  is  an  exercise  of  the  police  power  and  the  object  in 
each  case  is  identical, — to  exclude  an  incompetent  or  un- 
worthy person  from  the  practice  of  medicine.  Therefore 
the  same  body  which  may  be  vested  with  power  to  grant 
or  refuse  to  grant  a  license  may  be  vested  with  power  to 
revoke  it.  So  it  was  held  in  Meftert  v.  Medical  Board, 
66  Kan.  710,  and  Traer  v.  State  Board,  106  Iowa,  559. 
The  revocation  of  the  license  is  not  intended  as  a  punish- 
ment for  any  offense  committed,  but  for  the  protection  of 
the  public  by  the  police  power  of  the  State.  The  statute 
has  declared  certain  acts  to  constitute  a  disqualification  for 
the  practice  of  medicine,  and  when  one  has  been  ascertained 
to  have  done  these  acts,  the  body  which  is  charged  with 
the  ascertainment  and  determination  of  the  qualifications 
to  practice  medicine  may  deprive  him  of  his  license,  either 
by  refusing  it  or  revoking  It,  as  the  circumstances  may  re- 
quire. The  power  given  the  mayor  to  revoke  a  license  to 
sell  oil  from  wagons  in  the  city  of  Chicago  upon  proof  of 
violation  of  the  ordinances  of  the  city  was  held  not  to  be 
a  judicial  power  but  one  which  might  be  properly  conferred. 
(Spiegler  v.  City  of  Chicago,  216  111.  114.)  The  removal 
from  office  of  a  county  treasurer  by  a  county  board  is  not 
the  exercise  of  judicial  power.  Donahue  v.  County  of  Will, 
100  111.  94;  Stern  v.  People,  102  id.  540. 

The  part  of  section  6  which  makes  advertising  under  a 
false  name  a  reason  for  refusing  or  revoking  a  certificate 
does.not  violate  sections  1,  2  or  4  of  article  2  or  section  22 
of  article  4  of  the  State  constitution  or  the  fourteenth 
amendment  of  the  Federal  constitution.  A  citizen  may  ad- 
vertise his  business  in  any  legitimate  manner,  but  it  is  a 
legitimate  exercise  of  the  police  power  in  protecting  the 
public  against  the  deception  and  fraud  practiced  by  irre- 
sponsible pretenders  and  quack  doctors,  to  require  every 
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physician  to  have  the  license  of  the  State  Board  of  Health 
granted  in  his  own  name  and  to  practice  or  advertise  un- 
der no  other.  Due  process  of  law  does  not  necessarily  im- 
ply judicial  proceedings.  Orderly  proceedings  according  to 
established  rules  which  do  not  violate  fundamental  right 
must  be  observed,  but  there  is  no  vested  right  in  any  par- 
ticular remedy  or  form  of  proceeding.  A  general  law,  ad- 
ministered in  its  regular  course  according  to  the  form  of 
procedure  suitable  and  proper  to  the  nature  of  the  case, 
conformable  to  the  fundamental  rules  of  right  and  affect- 
ing all  persons  alike,  is  due  process.  (Deu  v.  Hoboken 
Land  and  Improvement  Co.  18  How.  272;  Kelly  v.  Pitts- 
burgh, 104  U.  S.  78;  Ex  parte  Wall,  107  id.  265.)  The 
power  of  revocation  given  to  the  State  Board  of  Health 
is  not  arbitrary  or  beyond  the  investigation  of  the  courts. 
The  board  cannot,  from  mere  caprice  or  without  cause,  re- 
voke a  certificate  fairly  issued  upon  sufficient  evidence  of 
the  applicant's  qualifications.  {People  v.  McCoy,  supra.) 
The  statute  itself  requires  notice  and  a  hearing  before  any 
certificate  can  be  refused  or  revoked. 

The  record  of  the  State  Board  of  Health  shows  that  the 
plaintiff  in  error,  upon  notice  given  him,  appeared  before 
the  board  and  a  hearing  was  had  upon  charges  of  adver- 
tising under  another  name  than  his  own  and  of  using  the 
United  States  mail  for  fraudulent  purposes.  The  notice 
was  given  by  the  State  Board  of  Health,  and  required  the 
plaintiff  in  error  to  show  cause  why  the  certificate  issued 
to  him  by  the  board  and  authorizing  him  to  practice  medi- 
cine should  not  be  revoked  for  the  unprofessional  and  dis- 
honorable conduct  particularized  in  these  charges.  It  suf- 
ficiently appears  from  this  notice  that  the  charges  were 
made  against  the  plaintiff  in  error  in  his  profession  as  a 
physician.  He  did  not  ask  for  a  more  specific  charge  but 
admitted  that  he  had  advertised  under  the  name  of  Dr. 
Hoffman.  The  board  found  the  plaintiff  in  error  guilty 
under  both  charges  and  revoked  his  certificate  for  unpro- 
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fessional  and  dishonorable  conduct.  This  record  shows  a 
specific  charge,  notice,  hearing  and  the  determination  of  the 
board  thereon,  and  is  sufficient  to  sustain  the  action  taken. 
In  regard  to  the  objection  that  section  9,  which  makes 
it  penal  to  practice  medicine  "without  a  certificate  issued 
by"  the  State  Board  of  Health,  does  not  apply  to  the  case 
of  one  who  has  had  a  certificate  issued  to  him,  it  seems 
sufficient  to  say  that  one  whose  certificate  has  been  revoked 
is  without  a  certificate  as  much  as  one  to  whom  no  certifi- 
cate  was  ever  issued.  Judgment  affirmed. 


Michael  Devaney,  Defendant  in  Error,  vs.  The  'Otis 
Elevator  Company  et  al. — (The  Standard  Com- 
pany, Plaintiff  in  Error.) 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  4.  ion. 

1.  Limitations — when  plea  of  statute  is  proper  in  action  for 
negligence.  Where  a  cause  of  action  is  stated  for  the  first  time 
in  an  amended  or  additional  count,  the  suit,  as  to  such  cause  of 
action,  is  regarded  as  begun  when  the  additional  or  amended  count 
was  filed,  and  if  the  time  prescribed  for  bringing  the  suit  had  then 
expired,  a  plea  of  Statute  of  Limitations  presents  a  good  defense. 

2.  Same — amended  count  merely  restating  the  cause  of  action 
previously  alleged  is  not  barred.  An  amended  or  additional  count 
merely  re-stating,  in  different  form,  the  same  cause  of  action  al- 
leged in  the  original  declaration,  which  was  filed  within  the  time 
prescribed  by  the  Statute  of  Limitations,  is  not  open  to  the  defense 
of  the  statute. 

3.  Negligence — what  constitutes  a  cause  of  action  for  negli- 
gence. The  essential  elements  of  a  cause  of  action  for  negligence 
are  the  existence  of  a  duty  on  the  part  of  the  person  charged  to 
protect  the  complaining  party  from  the  injury  received,  a  failure  to 
perform  such  duty,  and  an  injury  resulting  from  such  failure;  and 
the  absence  of  any  one  of  such  elements  from  a  declaration  will 
render  the  declaration  bad. 

4.  Same — duty  of  owner  or  occupant  of  a  building  who  invites 
others  there.     Where  the  owner  or  occupant  of  premises  directly 
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or  by  implication  invites  persons  to  come  upon  the  premises,  the 
law  imposes  upon  him  the  duty  to  use  reasonable  care  to  see  that 
the  premises  are  in  reasonably  safe  condition, 'so  that  such  persons 
shall  not  be  injured  while  using  the  premises  for  the  purpose  for 
which  the  invitation  was  extended. 

5.  Same — what  is  not  the  statement  of  a  new  cause  of  action. 
The  fact  that  an  additional  count,  charging  the  occupant  of  a  build- 
ing with  negligence  with  reference  to  the  safety  of  the  premises, 
fails  to  make  any  reference  to  the  ownership  of  the  building  does 
not  change  the  character  of  the  cause  of  action  alleged  in  the  origi- 
nal declaration,  which  charged  the  same  negligence  but  averred 
that  the  defendant  occupied  a  part  of  the  premises,  which  were 
owned  by  another  person,  who  was  named  therein. 

6.  Same — when  question  of  defendant's  negligence  is  for  the 
jury.  Whether  a  manufacturing  company  was  guilty  of  negli- 
gence in  maintaining  a  rigid  platform  for  unloading  heavy  crates 
so  near  an  exhaust  pipe  that  ice  would  form  on  the  platform  in 
cold  weather,  rendering  it  dangerous,  is  a  question  for  the  jury, 
where  there  is  evidence  tending  to  show  that  the  danger  from  ice 
could  have  been  removed  by  having  a  platform  which  would  fold 
up  when  not  in  use. 

7.  Same — when  question  of  selecting  unsafe  way  to  do  work  is 
for  the  jury.  Whether  the  plaintiff  and  his  companions  selected  an 
unsafe  way  of  loading  a  heavy  crate  in  a  wagon  in  attempting  to 
load  it  by  hand  instead  of  using  a  tackle  is  a  question  for  the  jury, 
where  the  evidence  is  not  only  conflicting  as  to  whether  any  tackle 
was  provided,  but  also  shows  that  it  was  the  custom  to  load  simi- 
lar crates  by  hand  and  that  no  tackle  was  ever  used. 

8.  Instructions — when  an  instruction  concerning  deduction  of 
damages  is  improper  but  harmless.  An  instruction  in  a  personal 
injury  case  which  permits  the  jury  to  determine  whether  a  com- 
pany not  a  party  to  the  suit  was  jointly  guilty  of  negligence  with 
the  defendant,  and  upon  the  result  of  its  determination  to  deduct 
or  not  deduct  from  plaintiff's  damages  a  certain  sum  paid  by  said 
company  to  the  plaintiff  for  a  covenant  not  to  sue,  is  improper,  as 
there  can  be  no  apportioning  of  damages  among  joint  wrongdoers; 
but  the  giving  of  the  instruction  is  not  harmful  to  the  defendant. 

9.  Same — when  instruction  does  not  authorize  jury  to  disregard 
testimony.  An  instruction  stating  that  "the  jury  is  not  bound  to 
believe  anything  to  be  a  fact  simply  because  a  witness  has  stated 
it  to  be  so,  provided  the  jury  believe,  from  all  the  testimony,  that 
such  witness  is  mistaken  or  has  testified  falsely,"  is  not  incorrect, 
and  does  not  authorize  the  jury  to  disregard  the  entire  testimony 
of  a  witness,  without  regard  to  whether  or  not  his  false  testimony 
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was  knowingly  and  willfully  given.     {Perkins  v.  Knisely,  204  111. 
275,  distinguished.) 

10.  Same — instruction  is  not  bad  because  it  ignores  negative  de- 
fenses. An  instruction  authorizing  the  jury  to  find  the  defendant 
guilty  if  they  believe  the  plaintiff  was  injured  by  the  negligence 
of  the  defendant,  "as  charged  in  the  declaration/'  and  that  the 
plaintiff  was  in  the  exercise  of  due  care  for  his  own  safety,  is  not 
objectionable  because  it  ignores  the  negative  defenses  made  by  the 
defendant  to  show  that  it  was  not  guilty  of  negligence  and  that 
the  plaintiff  was  not  in  the  exercise  of  due  care  for  his  safety. 

Writ  o*  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of.  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

Morse  Ives,  for  plaintiff  in  error. 

B.  J.  Weixman,  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  action  for  personal  injury,  originally  brought 
by  Michael  Devaney  against  the  Otis  Elevator  Company. 
By  an  amendment  the  Standard  Company  and  E.  T.  Har- 
ris were  joined  as  defendants.  In  consideration  of  $375 
the  plaintiff  gave  the  Otis  Elevator  Company  a  covenant 
not  to  further  prosecute  suit  against  that  company.  The 
suit  thereafter  proceeded  against  the  Standard  Company 
and  E.  T.  Harris.  The  original  declaration,  consisting  of 
one  count,  alleged  that  E.  T.  Harris  was  the  owner  in  fee 
simple  of  a  certain  factory  building  located  at  or  near  the 
north-west  corner  of  Fifteenth  and  Laflin  streets,  in  the 
city  of  Chicago,  and  that  the  Standard  Company  was  en- 
gaged in  the  manufacture  of  ornamental  iron  and  had  its 
office  and  place  of  business  in  a  part  of  the  aforesaid  build- 
ing leased  from  E.  T.  Harris,  who  furnished  the  steam 
power  by  which  the  Standard  factory  was  operated.  The 
declaration  alleges  that  on  the  north  side  of  said  factory 
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building,  in  the  second  story  thereof,  there  is  a  large  door 
out  of  which  the  goods  sold  by  the  Standard  Company  were 
delivered  to  its  customers,  and  that  about  two  feet  under- 
neath said  door  the  defendant  company,  prior  to  the  injury 
complained  of,  erected  a  stationary  platform  extending  out 
from  the  said  building  about  two  feet,  for  the  purpose  of 
enabling  its  patrons  to  load  heavy  crates  or  boxes  of  orna- 
mental iron  into  wagons  which  were  driven  outside  and 
underneath  said  door;  that  about  twelve  feet  from  said 
platform  the  defendants  allowed  to  remain  and  exist  a 
steam  exhaust  pipe,  out  of  which  large  quantities  of  steam 
are  emitted  and  had  been  for  a  long  time  prior  to  the  injury 
complained  of.  The  declaration  charges  that  the  steam 
from  the  exhaust  pipe,  in  cold  and  freezing  weather,  would 
fall  on  the  platform  and  freeze,  thereby  covering  said  plat- 
form with  a  solid  coating  of  slippery  ice,  sloping  off  to  the 
edge  of  the  platform;  that  said  ice  thus  formed  upon  the 
platform  made  it  dangerous  and  unsafe  to  take  large  boxes 
or  crates  out  of  said  door.  The  declaration  alleges  that 
the  defendants  knew  of  the  dangerous  condition  of  said 
platform,  or  should  have  known  of  it  in  the  exercise  of 
reasonable  care,  and  failed  and  neglected  to  remove  said 
ice  or  said  steam  exhaust  pipe,  or  to  provide  any  way  by 
which  said  platform  could  be  closed  or  turned  up  when  not 
in  use  and  thus  prevent  the  accumulation  of  ice  thereon. 
It  is  charged  that  Michael  Devaney  was  on  the  19th  day  of 
January,  1902,  employed  by  the  Otis  Elevator  Company; 
that  said  company  had  purchased  a  crate  of  ornamental 
iron  from  the  Standard  Company,  and  that  the  plaintiff, 
with  other  employees,  was  ordered  to  go  to  the  Standard 
Company's  factory  and  get  said  crate ;  that  said  crate  was 
lowered  from  the  door  to  said  platform  by  three  of  the 
servants  of  the  Otis  Elevator  Company,  while  the  plaintiff 
and  two  other  men,  also  employees  of  the  Otis  Elevator 
Company,  were  in  the  wagon  for  the  purpose  of  receiving 
said  crate  and  lowering  it  on  to  the  wagon ;  that  when  said 
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crate  was  lowered  from  the  door  to  the  platform  the  end 
of  the  crate  slipped  upon  the  ice  on  said  platform  and  fell 
upon  the  plaintiff,  knocking  him  out  of  the  wagon  and 
severely  injuring  him,  while  the  plaintiff  was  in  the  exer- 
cise of  due  care  for  his  own  safety.  Subsequently  the  suit 
was  dismissed  as  to  E.  T.  Harris,  and  on  October  24,  1907, 
an  additional  count  was  filed  against  the  Standard  Com- 
pany alone.  This  additional  count  is  substantially  the  same 
as  the  first  count,  except  that  it  alleges  that  the  Standard 
Company  was  engaged  in  carrying  on  its  business  in  a  cer- 
tain building,  and  the  additional  count  does  not  disclose 
who  the  owner  of  the  building  was.  To  the  additional 
count  the  Standard  Company  filed  a  plea  of  not  guilty  and 
a  special  plea  of  the  Statute  of  Limitations.  A  demurrer 
was  sustained  to  the  special  plea,  and  upon  a  trial  the  plain- 
tiff obtained  a  verdict  for  $2000.  A  motion  for  a  new 
trial  was  made  and  overruled  and  judgment  entered  upon 
the  verdict.  The  judgment  having  been  affirmed  by  the 
Appellate  Court  for  the  First  District,  the  record  has  been 
brought  to  this  court  for  review  by  certiorari. 

The  alleged  errors  relied  upon  for  a  reversal  in  this 
court  are :  ( 1 )  That  the  original  declaration  did  not  state 
a  cause  of  action,  and  that  the  court  erred  in  sustaining  the 
demurrer  to  the  plea  of  the  Statute  of  Limitations  to  the 
additional  count  filed  after  the  period  of  limitation. had  run; 
(2)  that  the  court  erred  in  not  instructing  the  jury  to  find 
the  plaintiff  in  error  not  guilty,  first,  because  the  evidence 
did  not  show  that  the  plaintiff  in  error  was  guilty  of  any 
negligence;  and  second,  because  the  injury  was  caused  by 
the  defendant  in  error  and  his  associates  selecting  an  un- 
safe way  of  lowering  the  said  crate  to  the  wagon  when  the 
plaintiff  in  error  had  provided  a  safe  method  and  safe  ap- 
pliances for  doing  that  work;  (3)  that  the  court  erred  in 
giving  certain  instructions  to  the  jury.  These  alleged  er- 
rors will  be  considered  in  the  order  in  which  they  are  stated 
above. 
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First — The  first  error  complained  of  is,  that  the  court 
erred  in  sustaining  the  demurrer  to  the  plea  of  the  Statute 
of  Limitations.  The  rule  is  familiar  that  when  a  cause  of 
action  is  stated  for  the  first  time  in  an  amended  or  addi- 
tional count  the  suit  is  regarded,  as  to  such  cause  of  action, 
as  having  been  commenced  at  the  time  when  such  amended 
or  additional  count  is  filed,  and  if  the  period  fixed  by  the 
Statute  of  Limitations  has  run  when  such  a  count  is  filed, 
the  plea  setting  up  the  statute  is  a  proper  plea  and  a  good 
defense  for  such  newly  stated  cause  of  action;  (McAn- 
drrtvs  v.  Chicago,  Lake  Shore  and  Eastern  Railway  Co, 
222  111.  232;)  but  when  the  amended  or  additional  count 
is  a  re-statement,  in  different  form,  of  the  cause  of  action 
previously  stated  in  counts  filed  within  the  time  prescribed 
by  the  Statute  of  Limitations,  a  plea  of  the  Statute  of 
Limitations  presents  no  defense  to  such  re-statement  of  the 
cause  of  action  and  is  therefore  bad  on  demurrer.  The 
question  raised  by  the  demurrer  to  the  special  plea  is 
whether  the  original  count  stated  a  cause  of  action,  and,  if 
so,  is  the  additional  count  a  re-statement  of  the  same  cause 
of  action.  The  substance  of  the  original  count  has  been 
stated  above.  From  such  statement  it  will  be  noted  that 
the  defendant  in  error  rests  his  right  to  recover  on  the  al- 
leged violation  of  the  duty  which  the  plaintiff  in  error  owed 
to  keep  the  premises  which  it  used  and  occupied  in  a  rea- 
sonably safe  condition  for  the  use  of  persons  who  in  the 
exercise  of  reasonable  care  might  lawfully  be  thereon,  by 
the  express  or  implied  invitation  of  the  plaintiff  in  error, 
for  the 'purpose  of  transacting  business  with  it.  The  es- 
sential elements  of  a  cause  of  action  for  negligence  are: 
(1)  The  existence  of  a  duty  on  the  part  of  the  person 
charged  to  protect  the  complaining  party  from  the  injury 
received;  (2)  a  failure  to  perform  that  duty;  and' (3)  an 
injury  resulting  from  such  failure.  When  these  elements 
concur  they  together  constitute  a  cause  of  action  for  negli- 
gence, and  the  absence  of  any  one  of  these  would  render  the 

3&  1  — 


34  Devaney  v.  Otis  Elevator  Co.  [251  IlL 

pleading  bad.  (2  Cooley  on  Torts, — 3d  ed. — 141 1;  Chi- 
cago Union  Traction  Co.  v.  Giese,  229  111.  260.)  The  law 
imposes  the  duty  upon  the  owner  or  occupier  of  premises 
who  directly  or  by  implication  invites  persons  to  come  up- 
on his  premises,  to  take  reasonable  care  to  see  that  his 
premises  are  in  a  reasonably  safe  condition,  so  that  persons 
who  come  there  upon  his  invitation  shall  not  be  injured 
while  using  such  premises  with  reasonable  care  for  the 
purpose  for  which  the  invitation  was  extended.  (Lake 
Shore  and  Michigan  Southern  Railway  Co.  v.  Bodemer, 
139  111.  596;  Hart  v.  Washington  Park  Club,  157  id.  9.) 
The  original  declaration  stated  facts  from  which  the  law 
would  impose  a  duty  on  the  plaintiff  in  error  to  use  reason- 
able care  to  maintain  the  premises  in  question  in  a  reason- 
ably safe  condition,  and  alleged  a  violation  of  that  duty, 
with  a  resulting  injury,  while  the  defendant  in  error  was  in 
the  exercise  of  reasonable  care  for  his  own  safety.  These 
averments  were  sufficient  to  constitute  a  cause  of  action. 
The  additional  count  filed,  to  which  the  Statute  of  Limi- 
tations was  pleaded,  was  substantially  the  same  as  the  origi- 
nal count.  The  only  difference  between  the  two  counts  that 
we  have  been  able  to  discover  is,  that  in  the  original  count 
it  is  charged  that  the  plaintiff  in  error  occupied  a  part  of 
the  premises  and  that  E.  T.  Harris  was  the  owner  and 
landlord,  while  in  the  additional  count  it  is  charged  that 
the  plaintiff  in  error  occupied  the  premises  in  question  and 
nothing  is  said  as  to  the  title  or  by  what  means  the  plain- 
tiff in  error  claims  a  right  to  occupy  such  premises.  These 
differences  in  the  two  counts  are  of  no  consequence'.  Noth- 
ing is  omitted  from  either  count  that  is  essential  to  the 
cause  of  action.  There  was  no  error  in  sustaining  the  de- 
murrer to  the  plea  of  the  Statute  of  Limitations. 

Second — Plaintiff  in  error  next  contends  that  the  court 
should  have  instructed  the  jury  to  find  a  verdict  of  not 
guilty.  Under  this  assignment  of  error  two  points  are 
argued : 
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(a)  It  is  contended  that  the  evidence  did  not  show  any 
negligence  on  the  part  of  the  Standard  Company.     The 
evidence  tends  to  prove  that  the  Standard  Company  was 
engaged  in  the  manufacture  of  ornamental  iron  and  that 
the  Otis  Elevator  Company  was  one  of  its  customers.    The 
Standard  Company  occupied  all  of  the  second  floor  of  the 
premises  located  at  Fifteenth  and  Laflin  streets.     On  the 
north  side  of  said  building  there  was  a  large  door  out  of 
which  crates  of  manufactured  products  were  received  by 
the  Otis  Elevator  Company.     About  two  feet  below  the 
door  a  rigid  platform  extended  from  the  wall  out  about 
two  feet.    At  one  end  of  the  platform  an  iron  ladder  was 
placed  to  enable  the  men  to  reach  the  second  floor  from 
the  ground.     Some  twelve  feet  from  the  platform  there 
was  a  steam  exhaust  pipe,  out  of  which  escaped  large  quan- 
tities of  steam.     The  evidence  shows  that  the  steam  from 
the  exhaust  pipe  would  blow  down  about  the  door  and  plat- 
form, and  when  the  weather  was  cold  enough  this  steam 
would  condense  and  form  ice  on  the  loading  platform.    The 
evidence  also  tends  to  show  that  the  dirt  swept  out  of  the 
door  would  fall  on  the  platform,  giving  the  ice  a  black  ap- 
pearance;  that  on  the  nineteenth  day  of  January  the  Otis 
Elevator  Company  sent  the  defendant  in  error  and  five 
other  men,  including  Peter  Gustafson,  their  foreman,  with 
a  wagon  and  team,  for  the  purpose  of  getting  a  large  crate 
of  iron.     The  wagon  was  driven  into  the  alley,  under  the 
edge  of  the  platform  below  the  door.     The  crate  of  iron 
which  was  wanted  was  about  one  foot  thick  and  five  feet 
wide  and  seven  feet  long,  and  weighed  between  eight  hun- 
dred and  nine  hundred  pounds.    The  crate  was  several  feet 
south  of  the  door  on  the  second  floor.     It  was  placed  on 
a  "dolly"  and  rolled  over  to  the  open  door.     It  was  then 
stood  upright  near  the  edge  of  the  door  and  two  men  held 
it,  while  the  four  others  were  in  the  wagon  for  the  purpose 
of  receiving  the  crate  and  placing  it  in  the  wagon.     The 
expectation  was  that  the  crate  would  slide  down  until  one 
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end  would  rest  on  the  platform  and  then  be  tilted  over  and 
the  other  end  would  come  down  against  Jhe  standards  of 
the  wagon.  When  the  crate  was  tipped  over  from  the  door 
and  came  against  the  platform  it  continued  to  slip  on  the 
ice  and  fell  upon  the  standards  of  the  wagon  and  against 
the  defendant  in  error.  The  evidence  shows  that  the  crate 
did  not  make  any  stop  after  it  struck  the  platform,  but 
continued  to  slide  with  increasing  velocity  until  it  came  to 
rest  on  the  wagon.  The  evidence  shows  that  it  had  been 
the  custom  of  the  employees  of  the  Otis  Elevator  Company 
to  take  similar  crates  out  of  the  building  in  the  same  man- 
ner that  this  one  was  being  handled.  The  evidence  does 
not,  however,  show  that  the  defendant  in  error  had  ever 
assisted  in  this  particular  work  before  the  day  on  which  he 
was  hurt.  The  evidence  shows  that  the  platform  had  been 
used  in  taking  crates  out  of  the  building  during  all  of  the 
time  that  the  plaintiff  in  error  had  been  in  the  building, 
which  was  several  years  before  the  accident.  There  were 
no  means  used  by  the  plaintiff  in  error  to  remove  or  pre- 
vent the  accumulation  of  ice  on  this  platform.  There  was 
no  serious  conflict  in  the  evidence,  except  as  to  matters  of 
detail  in  respect  to  the  situation  of  these  premises  and  the 
circumstances  connected  with  the  injury.  The  evidence  sus- 
tains the  charge  in  the  declaration.  We  think  it  was  a  fair 
question  of  fact  for  the  jury  to  determine  whether  or  not, 
under  the  circumstances  stated,  the  plaintiff  in  error  was 
guilty  of  negligence  in  maintaining  this  platform  with  an 
accumulation  of  ice  upon  it.  It  seems  to  us  that  the  injury 
of  the  defendant  in  error  was  one  that  might  reasonably  be 
expected  from  the  condition  of  the  premises  and  the  man- 
ner in  which  they  were  intended  to  be  used.  It  is  shown 
that  the  difficulty  could  have  been  easily  removed  by  con- 
structing the  platform  so  that  it  would  fold  up  against  the 
side  of  the  building  when  not  in  use.  Whether  or  not  the 
plaintiff  in  error  should,  in  the  exercise  of  reasonable  care, 
have  adopted  this  method  of  construction  or  some  other 
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means  to  remove  the  dangerous  accumulation  of  ice  upon 
the  platform  was  a  question  of  fact,  under  the  circum- 
stances, for  the  jury  to  determine. 

(6)  The  second  argument  presented  by  the  plaintiff  in 
error  in  support  of  this  assignment  of  error  is,., that  the 
defendant  in  error  and  his  associates  selected  an  unsafe 
and  dangerous  method  of  lowering  the  crate  t&  the  wagon 
when  other  and  safer  means  and  appliances  were  furnished 
by  the  plaintiff  in  error.  The  facts  and  circumstances  upon  v 
which  this  contention  is  based  are,  that  there  was  a  beam 
ten  inches  square  extending  from  the  top  of  the  door  out 
over  the  platform,  which  was  placed  there  for  the  purpose 
of  handling  heavy  crates  by  the  use  of  hoisting  tackle,  con- 
sisting of  hooks,  pulleys  and  chains.  There  is  no  contro- 
versy about  the  beam  being  in  place  as  claimed,  but  there  is 
serious  conflict  in  the  evidence  as  to  there  being  hoisting 
tackle  visible  about  the  premises.  A  number  of  witnesses 
testify  that  they  were  there  at  the  time  of  the  accident  and 
assisted  in  lowering  the  crate  and  that  they  saw  no  tackle 
of  any  kind.  It  is  also  proven  by  the  defendant  in  er- 
ror's foreman,  and  others,  that  they  had  often  gotten  crates 
down  from  that  door  and  had  never  used  any  tackle  and 
had  never  seen  any  used  for  such  purpose.  Some  of  the 
witnesses  for  the  plaintiff  in  error  testify  that  the  hoisting 
tackle  was  hanging  on  a  hook  behind  the  door  at  the  time 
of  the  accident.  The  evidence  as  to  the  tackle  being  there 
for  use  is  conflicting.  If  the  jury  believed  that  there  was 
no  tackle  there,  then  the  argument  of  the  plaintiff  in  error 
on  this  point  cannot  avail  in  this  court,  since  we  must  as- 
sume that  every  controverted  question  of  fact  is  settled  by 
the  judgment  of  the  Appellate  Court  in  favor  of  the  de- 
fendant in  error;  but  we  think  that,  even  if  it  be  conceded 
that  the  tackle  was  on  the  premises,  as  claimed  by  the  plain- 
tiff in  error,  still,  in  view  of  the  uncontradicted  evidence 
that  no  use  had  ever  been  made  of  such  tackle  by  the  men 
who  were  handling  this  crate,  and  the  further  fact  that  they 
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had  always  taken  out  similar  crates  in  the  same  way  as  this 
one  was  being  handled,  it  was  still  a  fair  question  for  the 
jury  to  say  whether  there  was  contributory  negligence  in 
failing  to  use  the  tackle  on  the  occasion  of  the  accident. 
There  was  no  error  committed  by  the  trial  court  in  refus- 
ing to  direct  a  verdict  of  not  guilty. 

■  Third — -Plaintiff  in  error  complains  that  the  court  erred 
in  giving  instruction  No.  2  for  defendant  in  error.  This 
instruction,  after  stating  the  rule  for  estimating  the  dam- 
ages in  case  the  defendant  in  error  was  entitled  to  recover, 
proceeds  to  inform  the  jury  that  from  the  amount  of  actual 
damages  sustained  should  be  deducted  $375  paid  by  the 
Otis  Elevator  Company,  provided  the  jury  believe  that  the 
Otis  Elevator  Company  was  jointly  guilty  with  the  plain- 
tiff in  error  of  the  negligence  that  caused  the  injury;  and 
the  jury  were  also  informed  that  if  the  Otis  Elevator  Com- 
pany wras  not  guilty  of  negligence  which  approximately 
contributed  to  the  injury,  the  $375  should  not  be  deducted 
from  the  actual  damages  sustained  by  the  defendant  in  er- 
ror. This  instruction  had  no  proper  place  in  this  case  and 
should  not  have  been  given.  It  improperly  submits  to  the 
jury  the  issue  as  to  whether  the  Otis  Elevator  Company 
was  guilty  of  negligence  in  connection  with  the  injury  when 
no  such  issue  was  made  in  the  pleadings.  The  Otis  Ele- 
vator Company  was  not  a  party  to  this  suit,  and  it  was 
improper  to  submit  the  question  of  its  responsibility  for  the 
injury  to  the  jury  by  this  instruction.  The  $375  paid  the 
defendant  in  error  by  the  Otis  Elevator  Company  was  not 
paid  as  part  compensation  for  the  injury  he  received.  It 
was  paid  for  a  covenant  not  to  further  prosecute  the  suit 
against  that  company.  The  jury  had  nothing  to  do  with 
that  question  and  the  instruction  should  not  have  been 
given.  The  $375  paid  by  the  Otis  Elevator  Company  could 
not  be  considered  by  the  jury  in  part  payment  of  defendant 
in  error's  damages.  While  this  instruction  is  erroneous  for 
the  reason  stated,  we  cannot  see  how  it  could  have  misled 
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the  jury  to  the  prejudice  of  the  plaintiff  in  error.  It  told 
the  jury  that  under  certain  circumstances  the  $375  should 
be  deducted  from  the  amount  of  damages  plaintiff  had  sus- 
tained. If  the  jury  found  the  facts  upon  which  this  in- 
struction is  predicated  as  therein  stated,  the  effect  of  the 
instruction  was  to  reduce  the  damages  $375,  and  in  this 
view  it  would  be  favorable  to  the  plaintiff  in  error.  If,  on 
the  other  hand,  the  jury  considered  that  the  Otis  Elevator 
Company  was  not  jointly  guilty  of  negligence  with  plaintiff 
in  error,  they  were  instructed  to  disregard  the  payment  of 
$375.  This  part  of  the  instruction  simply  told  the  jury 
what  they  should  have  done  independently  of  the  question 
of  the  participation  of  the  Otis  Elevator  Company  in  the 
wrong  complained  of.  The  rule  in  regard  to  joint  tort 
feasors  is  that  each  wrongdoer  is  responsible  for  the  whole 
amount  of  damages,  and  that  there  is  no  such  thing  as 
apportioning  the  damages  among  joint  wrongdoers.  This 
instruction  was  improper  and  should  not  have  been  given, 
but  we  are  of  the  opinion  that  it  ought  not  to  lead  to  a  re- 
versal of  the  judgment. 

Instruction  No.  10  is  complained  of  by  the  plaintiff  in 
error.  That  instruction  tells  the  jury  that  "the  jury  is  not 
bound  to  believe  anything  to  be  a  fact  simply  because  a 
witness  has  stated  it  to  be  so,  provided  the  jury  believe, 
from  all  the  testimony,  that  such  a  witness  is  mistaken  or 
has  testified  falsely."  The  criticism  made  upon  this  instruc- 
tion is,  that  it  authorizes  the  jury  to  disregard  the  testi- 
mony of  a  witness  if  he  has  testified  falsely,  without  the 
limitation  "knowingly  and  willfully  testifies  falsely/'  which 
this  court  held  in  Perkins  v.  Knisely,  204  111.  275,  and  in 
other  cases,  to  be  necessary  before  the  jury  would  be  war- 
ranted in  disregarding  the  entire  testimony  of  the  witness. 
The  instruction  given  in  this  case  is  unlike  the  instruction 
in  the  Knisely  case,  which  purported  to  state  the  conditions 
under  which  the  jury  might  disregard  the  entire  testimony 
of    a  witness.     The  instruction  here  under  consideration 
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simply  tells  the  jury  that  they  are  not  required  to  believe 
anything  to  be  a  fact  because  a  witness  has  stated  it  to  be 
so,  provided  the  jury  believe,  from  all  the  testimony,  that 
such  witness  is  mistaken  or  has  testified  falsely, — that  is  to 
say,  if  the  jury  believe  that  the  witness  is  mistaken  as  to 
the  particular  fact,  or  has  stated  such  fact  falsely,  the  jury 
are  not  required  to  believe  it.  If  a  witness,  through  mis- 
take or  a  disregard  for  the  truth,  or  for  any  other  reason, 
states  a  fact  which,  from  a  consideration  of  all  of  the  evi- 
dence, the  jury  believe  to  be  untrue,  the  jury  are  not  re- 
quired to  believe  the  statement  of  such  witness  as  to  that 
particular  fact,  but  the  jury  would  not  be  warranted  in  dis- 
regarding the  entire  testimony  of  such  witness  under  the 
conditions  stated  in  this  instruction.  The  instruction  is  not 
open  to  the  criticism  made  upon  it. 

The  plaintiff  in  error  next  complains  that  the  court 
erred  in  giving  instruction  No.  13.  That  instruction  di- 
rects the  jury  to  find  the  defendant  guilty  if  they  believe, 
from  the  evidence,  that  the  plaintiff  was  injured  by  or  in 
consequence  of  the  negligence  of  the  defendant,  as  charged 
in  the  declaration,  and  that  the  plaintiff,  just  before  and  at 
the  time  of  the  injury,  was  in  the  exercise  of  ordinary  care 
for  his  own  safety.  Instructions  similar  to  this  one  have 
often  been  before  this  court.  In  the  case  of  Kriegcr  v. 
Aurora,  Elgin  and  Chicago  Railroad  Co.  242  111.  544,  many 
of  the  previous  cases  in  which  this  instruction  was  consid- 
ered are  referred  to  and  the  conditions  under  which  it  has 
been  approved  or  disapproved  are  there  pointed  out.  The 
objection  that  has  usually  been  urged  against  this  form  of 
an  instruction  is,  that  it  refers  the  jury  to  the  declaration 
to  determine  what  the  issues  are.  This  was  the  complaint 
made  against  the  instruction  in  the  Kriegcr  case,  and  the 
only  one  there  considered.  The  objection  made  to  the  in- 
struction in  this  case  is,  that  it  ignores  the  defenses  that  the 
plaintiff  in  error  had  made  the  ice  safe  to  walk  on  and  had 
provided  a  safe  means  to  lower  the  crate.    This  objection 
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is  not  tenable.     The  charge  in  the  declaration  which  the 
instruction  requires  the  jury  to  believe  before  they  can  find 
the  plaintiff  in  error  guilty,  is  that  the  platform  was  in  an 
unsafe  and  dangerous  condition  by  reason  of  the  ice  being 
thereon.     The  defenses  which  are  supposed  to  have  been 
ignored  by  the  instruction  were  merely  negative  in  char- 
acter and  amount  to  a  general  denial  that  the  platform  was 
unsafe.     By  the  very  nature  of  things  the  jury  could  not 
find  that  the  platform  was  unsafe  without  considering  the 
evidence  which  tended  to  show  that  it  was  safe.    The  same 
observation  applies  to  the  contention  that  plaintiff  in  error 
had  provided  a  safe  means  of  lowering  the  crate.     This 
contention  manifestly  is  based  upon  the  controverted  ques- 
tion of  fact  in  reference  to  the  hoisting  tackle.     The  in- 
struction requires  the  jury  to  believe  that  the  defendant  in 
error  was,  before  and  at  the  time  of  the  accident,  in  the 
exercise  of  due  care.    He  could  not  have  been  in  the  exer- 
cise of  due  care  if  he  deliberately  undertook  to  lower  the 
crate  in  a  dangerous  manner  when  by  the  use  of  appliances 
at  hand  a  safe  method  of  lowering  the  crate  could  have 
been  adopted.     The  objection  made  to  this  instruction  is 
only  available  where  some  affirmative  defense  is  not  nega- 
tived by  the  averments  of  the  declaration.     (Kirk  &  Co.  v. 
Jajko,  224  111.  338.)     That  condition  does  not  exist  in  this 
record. 

Plaintiff  in  error  also  complains  that  the  court  erred  in 
giving  instructions  Nos.  14,  18  and  21.  We  have  examined 
the  instructions  and  considered  the  objections  made  to 
them,  but  fail  to  find  any  error  therein  that  requires  a  re- 
versal of  this  judgment. 

The  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict is  affirmed.  ,    ,  a     _ 

Judgment  affirmed. 
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Charges  Liebnow,  Defendant  in  Error,  vs.  The  Wiscon- 
sin Lime  and  Cement  Company,  Plaintiff  in  Error. 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  6,  ion. 

1.  Evidence — what  evidence  incompetent  in  a  negligence  case. 
In  an  action  for  an  injury  to  the  driver  of  a  wagon  caused  by  the 
hinged  seat  turning  over  as  he  was  dismounting,  evidence  that  an- 
other servant  who  had  driven  the  same  wagon  had  tied  a  piece  of 
rope  on  the  seat,  at  his  foreman's  suggestion,  to  keep  the  seat  from 
being  turned  forward  by  his  forgetfulness  or  mistake,  as  it  had 
done  on  former  occasions  under  circumstances  different  from  those 
of  the  case  at  bar,  is  incompetent. 

2.  Master  and  servant — master  is  not  an  insurer  against  ac- 
cidents from  appliances  furnished.  The  standard  of  duty  of  the 
master  is  to  exercise  ordinary  care  to  provide  appliances  of  reason- 
able safety  for  the  use  of  the  servant ;  but  absolute  security  against 
accidents  cannot  be  attained,  and  the  master  is  not  an  insurer 
against  them  and  is  liable  only  for  the  consequences  of  his  own 
negligence. 

3.  Same — master  is  not  bound  to  notify  experienced  servant  of 
common  and  obvious  conditions.  A  company  using  wagons  in  its 
business  is  not  bound  to  notify  a  driver  that  the  driver's  seat  is 
hinged,  so  as  to  turn  forward,  and  that  it  will  turn  forward  if  suf- 
ficient force  is  applied,  where  the  driver  is  an  adult  of  average  in- 
telligence and  an  experienced  driver,  and  the  wagon  is  of  the  type 
in  common  use  for  years  in  that  locality,  not  differing  in  any  way 
from  the  other  wagons  of  its  type  nor  requiring  any  minute  or 
careful  examination  to  disclose  its  construction  and  operation. 

4.  Same — when  the  master  is  not  liable  for  injury  to  driver  of 
wagon.  Where  the  master  furnishes  to  an  adult  and  experienced 
driver  a  wagon  with  a  hinged  seat  of  a  kind  in  common  use  by 
every  one  in  that  locality  for  years,  it  may  assume  that  such  ser- 
vant can  drive  the  wagon  with  safety,  and  is  not  liable  for  an  in- 
jury to  the  driver  caused  by  his  act  in  holding  onto  the  bow  of  the 
canopy  top  as  he  started  to  dismount,  which  caused  the  seat  to 
turn  forward,  throwing  him  in  front  of  the  wagon,  which  ran  over 
his  ankle  as  the  team  started. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Su- 
perior Court #of  Cook  county;  the  Hon.  Wizard  M.  Mc- 
Ewen,  Judge,  presiding. 
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F.  J.  Canty,  and  J.  C.  M.  Clow,  for  plaintiff  in  error. 

F.  W.  Jaros,  and  Francis  J.  Woolley,  for  defend- 
ant in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Charles  Liebnow,  defendant  in  error,  obtained  a  judg- 
ment in  the  superior  court  of  Cook  county  against  the  Wis- 
consin Lime  and  Cement  Company,  plaintiff  in  error,  for 
$2250  damages  on  account  of  injuries  received  by  him  while 
working  for  the  plaintiff  in  error  as  a  teamster,  and  the 
Branch  Appellate  Court  for  the  First  District  affirmed  the 
judgment.  The  record  is  in  this  court  in  return  to  a  writ 
of  certiorari. 

The  injuries  resulted  from  the  hinged  driver's  seat  turn- 
ing forward  toward  the  horses  while  the  plaintiff  was  dis- 
mounting from  the  wagon,  and  the  charge  of  the  declaration 
was  that  the  defendant  was  guilty  of  negligence  in  pro- 
viding the  seat,  which  was  alleged  to  have  been  improperly, 
insufficiently  and  insecurely  fastened  and  in  a  dangerous 
condition. 

The  plaintiff  was  about  forty-five  years  old  and  had 
been  working  as  a  teamster  for  four  or  five  years.     The 
defendant-  was  engaged  in  the  lime  and  cement  business, 
and  the  plaintiff  commenced  work  at  half -past  six  o'clock 
in  the  morning  of  the  day  of  the  accident.     He  was  given 
a  wagon  with  a  large  box,  three  or  four  feet  deep,  on  top 
of  which  were  flaring  sides  or  wings.     At  the  front  of  the 
box  there  was  a  seat,  about  two  and  a  half  feet  wide,  for 
the  driver,  with  a  canopy  top,  and  there  was  a  foot-board 
on  the  outside  of  the  box.    There  were  two  standards  for 
the  seat  in  the  front  of  the  box,  to  which  wooden  supports 
were  framed,  extending  back  in  the  box  at  right  angles.    On 
the  tops  of  these  horizontal  pieces  of  wood  there  were  simi- 
lar pieces,  and  the  two  were  fastened  together  at  the  front 
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with  hinges.     On  the  top  of  the  tipper  pieces  there  was  a 
leaf  spring,  on  which  the  seat  rested,  and  there  were  board 
sides,  about  six  inches  high,  at  the  back  and  sides  of  the 
seat.    The  seat  was  hinged,  so  that  it  could  be  turned  for- 
ward to  get  to  the  front  of  the  box.     Such  seats  were  in 
common  use,  and  it  was  the  usual  method  of  making  wa- 
gons for  hauling  coal,  lime  and  other  materials  of  that  kind. 
They  had  been  in  general  use  for  wagons  employed  in  haul- 
ing lime  and  in  similar  uses  for  at  least  ten  years  and  were 
never  made  with  any  device  to  fasten  or  lock  the  seat.    The 
seat  was  about  eighteen  inches  above  the  top  of  the  box  and 
it  was  seven  feet  and  six  inches  from  the  seat  to  the  ground. 
There  was  a  canopy  top  on  the  seat  with  three  bows,  the 
canopy  being  held  up  by  the  middle  one  of  the  three  bows 
and  the  others  attached  to  it  about  six  inches  above  the 
seat.     The  top  was  adjustable,  so  that  it  could  be  turned 
down  horizontally  or  at  any  angle,  either  forward  or  back, 
as  the.  driver  might  choose.    The  wagons  were  not  built  with 
canopy  tops  but  the  defendant  had  a  lot  of  them,  which  the 
men  could  put  on  the  wagons  in  the  summer  time  if  they 
saw  fit.    The  plaintiff  hitched  one  of  the  defendant's  teams 
to  the  wagon  and  drove  to  a  freight  car,  where  he  climbed 
over  the  seat  into  the  box  and  from  the  box  into  the  car, 
and,  with  others,  loaded  the  wagon  with  lime.    The  plain- 
tiff then  got  back  on  the  seat  and  drove  about  a  mile  to  the 
place  of  delivery.     He  then  went  to  the  back  end  of  the 
wagon  and  shoveled  the  lime  out  of  the  wagon  box,  after 
which  he  got  out  of  the  wagon  and  had  his  ticket  signed, 
and  then  got  back  into  the  wagon  and  on  the  seat  and  drove 
back  to  defendant's  office  to  get  an  order  for  his  next  load. 
It  was  then  about  eleven  o'clock,  and  the  plaintiff  started 
to  climb  off  the  wagon  to  get  his  order.     He  testified  at 
the  trial  that  he  was  with  one  foot  on  the  wheel  and  had- 
stepped  down  another  step  and  the  horses  gave  a  little  jerk ; 
that  he  had  one  foot  on  the  double-tree  and  tried  to  step 
down  another  step  and  the  top  started  to  fall  over  and  he 
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made  a  grab  and  grabbed  the  middle  bow  of  the  shade,  and 
that  when  the  horses  made  the  jerk  it  started  over  right 
away,  before  he  grabbed  it.     The  accident  happened  on 
July  1 8,  1905,  and  he  had  made  a  written  statement  of  the 
circumstances  on  September  5,  1905.    In  that  statement  he 
said  that  he  grabbed  hold  of  the  top,  swung  to  the  wheel 
with  one  foot,  and  just  as  he  was  about  to  step  to  the 
ground  the  top  and  seat  fell  forward  over  the  front  of  the 
wagon.     There  were  other  things  in  the  statement  which 
he  did  not  remember,  but  he  did  remember  making  that 
statement  at  the  time  the  writing  was  made.    Although  he 
remembered  giving  that  account  of  the  transaction  he  made 
no  explanation  of  how  it  came  to  be  made  if  not  correct, 
and  when  his  attention  was  called  to  it  did  not  say  that  it 
was  not  accurate  and  true.     A  witness  for  the  defendant 
testified  that  when  the  plaintiff  got  off  the  wagon  he  took 
hold  of  the  canopy  with  his  left  hand  and  swung  around 
to  get  off,  and  in  that  way  he  tipped  the  seat  forward.    The 
statement  that  the  seat  was  caused  to  tip  forward  by  a  little 
jerk  of  the  heavy  freight  wagon  by  the  horses  would  be 
contrary  to  the  operation  of  natural  laws,  as  a  slight  jerk- 
ing of  the  wagon  would  have  a  tendency  to  throw  the 
canopy  top  back,  if  either  way.    Considering  his  whole  tes- 
timony, the  reasonable  conclusion  is  that  he  got  hold  of 
the  canopy  top  to  sustain  himself  in  swinging  down  from 
the  front  of  the  wagon  and  in  that  way  brought  the  seat 
over  forward.    The  team  started  forward  and  the  plaintiff 
was  crowded  between  the  wagon  and  a  car.     He  hung  on 
to  the  wagon  for  about  fifty  feet,  when  he  fell  off  and  the 
wheels  ran  over  his  ankle.     The  plaintiff  testified  that  he 
did  not  know  the  seat  was  a  hinged  seat;  but  seats  of  that 
kind  had  been  in  common  use  during  all  the  time  that  he 
had  been  a  teamster,  and  everything  about  the  wagon  and 
the  seat  was  open,  plain  and  visible  to  any  person.     There 
was  evidence  for  the  plaintiff  that  the  bolt  through   the 
hinge  was  worn  and  not  tight,  so  that  the  hinge  would  work 
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easier  than  if  it  had  been  tight  and  new,  but  that  fact  did 
not  make  the  seat  in  any  way  unsafe  or  insecure,  the  only 
effect  being  that  it  would  be  easier  to  turn  it  over  forward. 

The  plaintiff  produced  a  witness  who  was  permitted  to 
testify,  against  the  objection  of  the  defendant,  that  he  had 
driven  this  wagon  previously;  that  he  had  been  driving 
toward  the  sun  and  tipped  the  canopy  forward  so  as  to  pro- 
tect his  face  from  the  sun,  and  that  while  the  canopy  was 
in  that  position  and  he  was  shoveling  lime  off  the  wagon 
a  gust  of  .wind  came  up  and  tipped  the  top  over  toward 
the  horses.  The  canopy  was  adjustable  and  the  driver  had 
turned  it  over  in  such  a  way  that  a  gust  of  wind  would 
catch  it,  and  the  conditions  not  being  the  same,  the  fact  had 
no  tendency  to  prove  that  the  top  was  liable  to  tip  over 
when  the  canopy  was  vertical.  The  same  witness  was  also 
allowed  to  testify  that  in  getting  off  the  wagon  he  made  a 
mistake  and  grabbed  the  canopy  and  pulled  it  forward  but 
let  go  and  shoved  it  back.  Of  course,  the  driver  could  turn 
the  seat  over  forward  since  that  was  the  purpose  of  the 
hinge,  and  drivers  were  in  the  habit  of  turning  them  for- 
ward to  get  to  the  front  of  the  box  or  to  keep  them  from 
getting  wet  when  it  rained.  The  same  witness  testified  that 
he  tied  a  piece  of  rope  around  the  seat  afterward  at  the 
suggestion  of  the  foreman,  but  neither  what  he  did  as  a 
protection  against  his  forget  fulness  or  another  mistake,  nor 
the  advice  of  the  foreman,  was  competent  evidence  against 
the  defendant.  The  court  erred  in  ruling  on  the  admission 
of  evidence,  and  the  rulings  were  prejudicial  to  defendant. 

The  defendant  asked  the  court,  at  the  close  of  the  evi- 
dence, to  direct  a  verdict  of  not  guilty,  which  the  court  re- 
fused to  do.  The  standard  of  duty  of  the  employer  is  to 
exercise  ordinary  care  to  furnish  appliances  df  reasonable 
safety  for  the  employee,  but  absolute  security  against  acci- 
dents cannot  be  attained  and  the  employer  is  not  an  insurer 
against  them.  The  defendant  would  be  liable  for  the  con- 
sequences of  its  own  negligence  but  for  nothing  else,  and 
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it  furnished  to  the  plaintiff  a  wagon  with  a  seat  of  a  kind 
which  had  been  in  common  use  in  the  same  city  for  at  least 
ten  years,  not  only  by  people  generally,  which  would  in- 
clude the  careless  and  negligent,  but  by  everyone,  including 
the  most  careful  and  prudent.    The  defendant  had  a  right 
to  assume  that  a  teamster  of  the  age  of  the  plaintiff  and 
with  his  knowledge  and  experience  would  be  able  to  handle 
the  team  and  drive  such  a  wagon  with  safety.     Everything 
about  the  seat  and  the  manner  in  which  it  was  attached  to 
the  uprights,  and  the  fact  that  it  was  a  hinged  seat,  were 
as  plain  and  obvious  as  anything  could  be,  and  the  failure 
to  inform  an  adult  of  average  intelligence  of  such  facts  was 
not  negligence.     It  did  not  require  a  minute  inspection  by 
the  plaintiff  to  discover  what  he  could  not  help  seeing,  and 
the  argument  that  he  was  not  required  to  inspect  the  hinges 
is  without  force,  because  they  did  not  create  any  tendency 
of  the  seat  to  tip  forward,  which  could  only  occur  when 
some  force  was  applied.     It  is  argued,  however,  that  the 
defendant  was  negligent  in  having  a  canopy  top  on  the  seat 
without  a  rope  or  strap  around  the  seat  to  fasten  it.    The 
evidence  shows  that  such  seats  are  never  made  with  any 
lock,  fastening  or  device  to  prevent  their  being  turned  for- 
ward in  use,  and  if  necessary  or  advisable  to  tip  the  seat 
forward,  the  canopy  could  be  adjusted  by  turning  it  back- 
ward, so  that  there  would  be  no  danger  at  all  of  its  striking 
the  horses  or  frightening  them.    It  would  be  impossible  for 
a  heavy  seat  constructed  as  this  one  was,  to  turn  over  with- 
out the  application  of  considerable  external  force.     There 
was  no  evidence  fairly  tending  to  prove  negligence  on  the 
part  of  the  defendant,  and  the  court  erred  in  refusing  to 
direct  the  verdict  of  not  guilty. 

The  judgments  of  the  Appellate  Court  and  the  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  supe- 
rior cou    .  Reversed  and  remanded. 
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Earl  C.  Voodry,  Plaintiff  in  Error,  vs.  The  Trustees  of 
'the  University  of  Illinois  et  al.  Defendants  in  Error. 

Opinion  filed  June  20,  ign — Rehearing  denied  October  10,  ion. 

1.  Wills — proponents  in  will  contest  must  make  a  prima  facie 
case  that  testatrix  was  mentally  competent.  In  a  will  contest  case 
under  the  statute  it  is  incumbent  upon  the  proponents  to  make  a 
prima  facie  case,  in  the  first  instance,  by  proper  proof  of  the  exe- 
cution of  the  will  and  of  the  mental  capacity  of  the  testator  or 
testatrix. 

2.  Same — proponents  not  limited  to  any  particular  method  of 
proof.  While  the  proponents  in  a  will  contest  case  may  make  a 
prima  facie  case  by  the  testimony  of  the  subscribing  witnesses  or 
the  certificate  of  the  oath  of  the  attesting  witnesses  at  the  time  of 
the  probate,  yet  they  are  not  limited  to  either  of  such  methods,  but 
may  prove  the  mental  capacity  of  the  testatrix  and  execution  of 
the  will  by  any  legitimate  evidence. 

3.  Same — what  is  not  a  failure  to  make  a  prima  facie  case  in 
favor  of  will.  The  facts  that  only  one  subscribing  witness  to  the 
will  testifies  in  favor  of  the  sanity  of  the  testatrix  whereas  the 
other  testifies,  at  the  instance  of  the  contestant,  against  such  san- 
ity, and  that  no  certificate  of  the  oath  of  the  subscribing  witnesses 
at  the  probate  was  introduced,  do  not  amount  to  a  failure  to  make 
a  prima  facie  case  in  favor  of  the  will,  where  both  subscribing 
witnesses  testified  to  the  execution  of  the  will  and  a  number  of 
other  witnesses  testified  for  the  proponents  to  the  soundness  of 
mind  of  the  testatrix. 

4.  Same — when  proof  of  mental  condition  of  testatrix  before 
making  will  is  not  improper.  In  a  will  contest  case,  where  want 
of  testamentary  capacity  is  charged,  it  is  not  improper,  within 
reasonable  limits,  to  prove  the  mental  condition  of  the  testatrix 
both  before  and  after  the  time  the  will  was  executed. 

5.  Same — verdict  in  contested  will  case  has  the  force  of  a  ver- 
dict at  lazv.  In  a  contested  will  case  under  the  statute  the  verdict 
of  the  jury  has  the  same  force  and  effect  as  is  given  to  a  verdict 
in  a  suit  at  law,  and  if  the  verdict  is  not  manifestly  against  the 
weight  of  the  evidence  the  court  is  bound  by  it  in  the  same  man- 
ner and  to  the  same  extent  as  though  it  were  a  case  at  law. 

6.  Same— what  is  not  an  improper  question  to  ask  sanity  wit- 
nesses. It  is  not  improper  to  ask  witnesses  who  knew  the  testa- 
trix whether  or  not  she  had  mind  enough  to  know  what  property 
she  had  or  who  her  relatives  were  during  the  time  the  witnesses 
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knew  her,  as  such  questions  do  not  call  for  an  opinion  on  the  is- 
sue to  be  determined  by  the  jury.  (Baker  v.  Baker,  202  111.  595, 
distinguished.) 

7.  Same — when  an  instruction  stating  that  certain  defendant  is 
not  a  beneficiary  is  not  harmful.  An  instruction  in  a  will  contest 
case  stating  that  the  will  provides  for  free  scholarships  for  the 
benefit  of  deserving  young  men  who  are  unable  to  pay  their  tuition 
at  a  certain  university  and  that  such  university  is  not  a  beneficiary 
is  not  harmful,  where  the  instruction  correctly  interprets  the  pro- 
vision of  the  will,  and  the  will  itself  is  in  evidence  and  is  taken 
by  the  jury,  with  other  exhibits,  upon  retirement. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

Barry  &  Morrissey,  for  plaintiff  in  error. 

O.  A.  Harker,  for  defendants  in  error  the  Trustees 
of  the  University  of  Illinois. 

Stone,  Ogievee  &  Frankun,  for  other  defendants  in 
error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Earl  C  Voodry,  filed  his  bill  in  the 
circuit  court  of  McLean  county  to  set  aside  the  last  will 
and  testament  of  his  mother,  Anna  J.  Voodry,  on  the 
ground  that  she  lacked  testamentary  capacity  at  the  time 
she  executed  her  will.  The  bill  alleged  the  execution  of 
the  instrument,  the  death  of  Mrs.  Voodry  and  the  probate 
of  the  will.  The  answers  of  the  defendants  in  error  ad- 
mitted all  the  allegations  of  the  bill  except  those  charging 
lack  of  testamentary  capacity.  An  issue  of  fact  was  made 
up  and  two  trials  were  had.  On  the  first  trial  the  jury  dis- 
agreed, and  on  the  second  a  verdict  was  returned  finding 
the  instrument  to  be  the  last  will  and  testament  of  Anna 
J.  Voodry,  and  a  decree  was  entered  accordingly. 

The  will  in  question  was  executed  in  Bloomington,  on 
September  18,  1907.    Mrs.  Voodry  owned  some  real  estate 

26  1—4 
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at  Crown  Point,  Indiana,  and  a  little  over  $5000  in  personal 
property.  She  was  a  widow  and  plaintiff  in  error  was  her 
only  child  and  only  heir-at-law.  By  her  will,  after  mak- 
ing various  small  bequests  to  relatives,  she  bequeathed  the 
remainder  of  her  household  goods  to  plaintiff  in  error,  and 
then  devised  the  residue  of  her  estate,  real  and  personal, 
to  Paul  F.  Beich,  as  trustee,  to  invest  and  manage  the  same 
and  to  pay  the  net  income  therefrom  to  plaintiff  in  error 
during  his  lifetime,  and  at  his  death  the  trust  estate  was 
devised  to  the  trustees  of  the  University  of  Illinois,  to  be 
held  by  them  in  trust  and  to  be  by  them  converted  into 
money  and  held  as  a  fund  to  be  perpetually  invested,  the 
income  of  which  was  to  be  used  for  the  purpose  of  pro- 
viding free  scholarships  for  deserving  young  men  who  are 
unable  to  pay  their  own  tuition  at  the  University  of  Illinois. 

On  the  trial  one  of  the  witnesses  to  the  will,  who  had 
also  acted  as  the  scrivener,  testified  to  its  execution  and  to 
the  soundness  of  mind  of  the  testatrix  at  the  time  of  the 
execution  of  the  instrument.  The  will  was  admitted  in 
evidence,  and  a  number  of  witnesses  testified,  on  behalf  of 
proponents,  to  the  mental  soundness  of  the  testatrix  at  the 
time  of  the  execution  of  the  instrument.  The  other  witness 
to  the  will  was  not  called  by  proponents  but  was  called  on 
the  part  of  the  contestant  and  testified  to  the  execution  of 
the  will,  and  that  in  his  opinion  Mrs.  Voodry,  at  the  time 
she  executed  said  instrument,  was  not  of  sound  mind  and 
memory.  It  is  contended  by  plaintiff  in  error  that  by  this 
evidence  proponents  did  not  make  out  such  a  prima  facie 
case  of  the  execution  of  the  will  and  of  the  mental  capacity 
of  the  testatrix  as  is  required,  and  to  support  his  position 
relies  upon  the  fact  that  the  certificate  of  the  oath  of  the 
witnesses  at  the  time  of  the  first  probate  was  not  offered 
in  evidence  and  but  one  of  the  attesting  witnesses  was  called 
by  proponents. 

It  is  always  incumbent  upon  the  proponents  in  suits  to 
contest  wills  to  make  out  a  prima  facie  case,  in  the  first 
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instance,  by  proper  proof  of  the  execution  of  the  will  and 
of  the  mental  capacity  of  the  testator  or  testatrix.  In  this 
case  the  execution  of  the  will  was  alleged  in  the  bill  and 
was  admitted  by  the  answer,  leaving  to  be  contested  only 
the  question  whether  the  testatrix  was  of  sound  and  dispos- 
ing mind  and  memory.  One  of  the  attesting  witnesses  tes- 
tified to  the  execution  of  the  instrument,  and  that,  together 
with  the  allegations  of  the  bill  and  the  testimony  of  the 
other  witnesses  as  to  the  mental  capacity  of  the  testatrix, 
was  sufficient  to  establish  the  prima  facie  case  required. 
But  had  the  testimony  of  the  other  subscribing  witness 
been  necessary  iVwas  supplied  by  the  contestant,  who  called 
him  and  by  him  proved  the  execution  of  the  instrument. 

It  is  insisted  that  the  court  erred  in  permitting  the  pro- 
ponents to  prove,  over  the  objection  of  the  plaintiff  in  er- 
ror, by  witnesses  called  in  chief,  that  the  testatrix  was  of 
sound  mind  and  memory  two  years  and  more  before  the 
execution  of  the  instrument,  those  witnesses  not  having 
seen  her  since  that  time.  It  is  true  that  it  is  only  incum- 
bent upon  the  proponents  to  show  the  mental  soundness  of 
the  testatrix  at  the  time  of  the  execution  of  the  will,  but 
neither  party  is  confined  to  that  particular  time  in  making 
his  proof.  It  is  proper  to  show  the  mental  condition  of  a 
testator  both  before  and  after  the  execution  of  the  pur- 
ported will,  in  suits  to  contest  wills,  in  order  to  determine 
his  mental  condition  at  the  time  the  will  was  executed,  and 
in  this  case  it  cannot  be  said  that  proof  of  the  mental  con- 
dition of  the  testatrix  two  years  before  she  executed  the 
instrument  in  question  was  too  remote  in  time.  At  the  re- 
quest of  the  plaintiff  in  error  the  court  specifically  instructed 
the  jury  that  while  evidence  had  been  admitted  bearing  on 
the  mental  condition  of  Mrs.  Voodry  both  before  and  after 
the  execution  of  the  instrument,  the  question  to  be  deter- 
mined was  whether  or  not  she  was  of  sound  mind  and 
memory  when  she  executed  the  purported  will. 
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It  is  argued  strenuously  that  the  verdict  of  the  jury 
was  against  the  weight  of  the  evidence.  Eleven  witnesses 
testified  on  the  part  of  the  proponents  as  to  the  mental 
capacity  of  Mrs.  Voodry  and  fifteen  on  the  part  of  the  con- 
testant. The  witnesses  for  the  proponents  all  testified  posi- 
tively that  they  believed  Mrs.  Voodry  was  of  sound  mind 
and  memory  and  capable  of  transacting  ordinary  business. 
On  the  other  hand,  while  the  witnesses  called  on  the  part 
of  the  contestant  all  believed  her  to  have  been  of  unsound 
mind,  a  number  of  them,  while  testifying  that  she  was  not 
capable  of  transacting  ordinary  business,  on  cross-exam- 
ination admitted  that  she  was  able  to  comprehend  the  na- 
ture and  extent  of  her  property,  to  know  who  her  relatives 
were,  and  to  transact  such  business  as  dealing  with  trades- 
people for  such  articles  as  she  was  in  need  of.  It  cannot 
be  said,  from  an  examination  of  this  record,  that  the  evi- 
dence clearly  preponderates  for  one  side  or  the  other.  The 
evidence  is  such  that  a  court  would  not  be  justified  in  dis- 
turbing the  verdict  of  the  jury  had  it  been  either  for  or 
against  the  contestant.  In  contested  .will  cases  arising  un- 
der our  statute,  the  verdict  of  the  jury  is  to  have  the  same 
force  and  effect  as  is  given  to  a  verdict  in  a  case  at  law 
under  a  like  state  of  facts,  and  when  the  verdict  in  such 
case  is  not  manifestly  against  the  weight  of  the  evidence, 
the  court  is  bound  by  it  in  the  same  manner  and  to  the 
same  extent  as  if  it  were  a  case  at  law.  Calvert  v.  Car- 
penter, 96  111.  63;  Moycr  v.  Swygart,  125  id.  262;  Hill  v. 
Bahrns,  158  id.  314;  Smith  v.  Henline,  174  id.  184;  Hur- 
ley v.  Caldwell,  244  id.  448. 

Plaintiff  in  error  contends  that  the  court  erred  in  per- 
mitting the  witnesses  for  proponents  and  the  witnesses  for 
contestant,  on  cross-examination,  to  give  their  opinions  as 
to  whether  or  not  Mrs.  Voodry  had  mind  enough  to  know 
what  property  she  had,  or  who  her  relatives  were,  during 
the  time  the  witnesses  were  acquainted  with  her,  and  urges 
that  by  allowing  the  witnesses  to  so  testify  they  were  per- 
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mitted  to  take  the  place  of  the  jury  and  to  determine  the 
very  issue  which  the  jury  were  sworn  to  try.  In  this  con- 
tention they  rely  upon  the  case  of  Baker  v.  Baker,  202  111. 
595.  The  questions  here  asked  are  not  to  the  same  effect 
as  those  to  which  the  court  sustained  objections  in  Baker 
v.  Baker,  supra.  In  that  case  the  witnesses  were  asked 
"whether  or  not  the  testator,  at  the  time  of  making  the 
alleged  will,  had  sufficient  mind  and  memory  to  understand 
the  will  in  question/'  "whether  or  not  he  was  able  to  carry 
in  his  mind  and  memory  the  nature  and  extent  of  his  prop- 
erty," and  "whether  or  not  he  was  able  to  understanding^ 
execute  the  will."  It  needs  no  extended  discussion  to  point 
out  the  difference  between  the  opinions  there  sought  to  be 
elicited  and  the  opinions  here  secured.  It  is  from  the  tes- 
timony of  witnesses  who  knew  the  testatrix  personally  and 
who  gave  their  opinion,  based  upon  their  knowledge  and 
observations,  that  the  testatrix  was  or  was  not  of  sound 
mind  and  memory,  that  she  was  or  was  not  insane,  or  that 
she  did  or  did  not  have  mind  enough  to  comprehend  the 
scope  and  extent  of  her  property  or  to  realize  who  her 
relatives  were  and  the  claims  they  had  upon  her  bounty, 
that  the  jury  are  able  to  determine  whether  or  not  she  was 
of  sufficient  mentality  to  execute  a  last  will  and  testament 
and  to  understand  the  business  then  in  hand.  The  evidence 
complained  of  was  properly  admitted. 

It  is  complained  that  the  court  erred  in  instructing  the 
jury  that  the  will  provided  free  scholarships  for  the  bene- 
fit of  deserving  young  men  who  were  unable  to  pay  their 
own  tuition  at  the  university,  and  that  the  University  of 
Illinois  is  not  a  beneficiary  under  the  will  and  gets  none  of 
the  property.  We  have  discovered  nothing  in  the  record 
that  would  call  for  the  giving  of  these  instructions,  al- 
though it  is  claimed  they  were  given  because  of  certain 
statements  made  by  counsel  for  the  plaintiff  in  error  in  his 
opening  statement  to  the  jury.  Be  that  as  it  may,  we  are 
of  the  opinion  that  no  harm  could  have  resulted  from  the 
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giving  of  these  instructions  for  the  reason  that  they  cor- 
rectly state  the  provisions  of  the  will,  and  the  will  itself 
was  in  evidence  and  was  taken  by  the  jury,  together  with 
the  other  exhibits,  upon  their  retirement. 

Complaint  is  made  of  the  giving  of  certain  other  in- 
structions, but  the  points  raised  by  counsel  in  that  connec- 
tion have  already  been  discussed  and  it  will  not  be  neces- 
sary to  notice  them  further. 

The  verdict  of  the  jury  and  the  decree  of  the  court 
being  amply  supported  by  the  evidence,  and  there  being  no 
reversible  error  in  the  record,  the  decree  of  the  circuit  court 

is  affirmed-  Decree  affirmed. 


The  People  of  the  State  of  Illinois,  Plaintiff  in  Er- 
ror, vs.  Thomas  May,  Jr.,  et  al.  Defendants  in  Error. 

Opinion  filed  June  20,  ign — Rehearing  denied  October  6,  ion. 

1.  Practice — surety  on  appeal  bond  must  be  a  resident  of  the 
State.  While  it  is  not  so  expressly  provided  in  the  Practice  act, 
yet  it  was  manifestly  intended  that  the  surety  on  an  appeal  bond 
must  be  a  resident  of  Illinois,  and,  so  far  as  the  courts  of  Illinois 
are  concerned,  an  appeal  bond  signed  only  by  a  non-resident  surety 
is  not  a  bond  with  security. 

2.  Offices — effect  of  order  of  court  directing  clerk  to  approve 
security  offered  on  appeal  bond.  The  effect  of  an  order  of  the 
court  directing  the  clerk  to  approve  the  security  offered  on  an  ap- 
peal bond  is  equivalent  to  an  order  directing  him  to  approve  only 
a  surety  residing  in  the  State  or  authorized  by  statute  to  be  a 
surety  on  such  bond,  and  the  act  of  the  clerk  in  approving  a  non- 
resident surety  is  not  authorized  and  is  a  breach  of  his  official  duty. 

3.  Same — officer  is  not  liable  in  damages  for  official  action  of 
judicial  nature.  Official  action  which  is  the  result  of  judgment  or 
discretion  with  which  the  officer  is  clothed  is  judicial  in  its  na- 
ture, and  for  an  act  done  in  good  faith,  in  the  exercise  of  such 
power,  the  officer  cannot  be  held  liable  in  damages. 

4.  Same — when  official  duty  is  ministerial.  Official  duty  is  min- 
isterial and  not  judicial  in  its  nature  when  it  is  absolute,  certain 
and  imperative,  involving  merely  the  execution  of  a  specific  duty 
arising  from  fixed  and  designated  facts,  and  the  fact  that  the  same 
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officer  may  be  charged   with  the  performance  of  judicial  duties 
does  not  protect  him  in  discharging  his  purely  ministerial  duties. 

5.  Same — clerk's  duty  to  approve  only  a  resident  surety  on  ap- 
peal bond  is  ministerial.  The  duty  of  the  clerk  of  court  to  accept 
as  security  on  an  appeal  bond  only  a  surety  resident  in  this  State 
or  authorized  by  statute  to  be  a  surety  on  such  bond  is  purely 
ministerial  and  admits  of  the  exercise  of  no  discretion,  notwith- 
standing he  may  be  required  to  ascertain  whether  the  surety  of- 
fered comes  within  such  requirement. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  writ  of  error  to  the  City 
Court  of  East  St.  Louis ;  the  Hon.  W.  J.  N.  Moyers, 
Judge,  presiding. 

C.  H.  Burton,  for  the  People. 

Wise,  Keefe  &  WheeuSr,  (R.  B.  Hendricks,  of 
counsel,)  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  declaration  in  this  case  was  upon  the  official  bond 
of  Thomas  May,  Jr.,  as  clerk  of  the  circuit  court  of  St.  Clair 
county.  It  alleged  the  recovery  by  Edward  Gobin,  in  that 
court,  of  a  judgment,  from  which  the  defendant  prayed  an 
appeal.  By  the  order  of  the  court  the  clerk  was  directed  to 
approve  the  security  upon  the  appeal  bond,  and  the  breach 
alleged  is,  that  he  accepted  as  sole  surety  on  such  bond  a 
non-resident  of  the  State  of  Illinois  who  was  wholly  insuf- 
ficient. A  demurrer  to  the  declaration  was  sustained  and 
judgment  was  rendered  in  favor  of  the  defendants.  The 
record  of  the  Appellate  Court  by  which  this  judgment  was 
affirmed  has  been  brought  here  by  certiorari  for  review. 

The  single  count  of  the  amended  declaration  did  not  aver 
that  the  surety,  at  the  time  he  was  accepted,  was  insolvent 
or  had  not  property  of  such  value  that  he  could  be  com- 
pelled to  respond  to  the  amount  of  the  bond,  but  the  aver- 
ment is  that  the  clerk  did  not  make  due  inquiry  and  use 
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proper  means  to  ascertain  the  qualification  and  financial 
standing  of  the  surety  and  to  ascertain  the  amount  of  his 
property,  and  that  without  properly  informing  himself  he 
"carelessly  and  negligently  accepted  the  said  D.  J.  Mackey, 
a  non-resident  of  the  State  of  Illinois,  as  aforesaid,  and 
wholly  insufficient  as  surety  upon  said  appeal  bond,  as  sole 
surety  thereon."  The  insufficiency  of  the  surety  therefore 
seems  to  be  based,  not  upon  his  want  of  property,  but  upon 
his  non-residence. 

The  Practice  act  does  not  expressly  provide  that  the 
surety  upon  an  appeal  bond  must  be  a  resident  of  the  State, 
yet  it  is  manifest  that  the  security  required  was  intended 
to  be  such  as  may  be  enforced  in  the  courts  of  the  State. 
A  writ  of  error  cannot  4>e  sued  out  or  any  other  action 
brought  unless  a  resident  of  the  State  becomes  liable  for 
the  costs.  If  every  action,  even  for  a  trifling  amount,  re- 
quires that  the  defendant  shall  have  the  liability  of  a  resi- 
dent of  the  State  as  security  for  his  costs,  it  certainly  was 
not  intended  that  an  appeal  which  may  operate  as  a  super- 
sedeas to  any  amount  could  be  prosecuted  without  such  se- 
curity. So  far  as  the  courts  of  this  State  are  concerned,  a 
bond  signed  only  by  a  non-resident  surety  is  not  a  bond 
with  security.  The  order  of  the  court  to  the  clerk  to  ap- 
prove the  security  offered  on  the  bond  was  equivalent  to  an 
order  authorizing  the  clerk  to  approve  a  surety  resident  in 
this  State  or  authorized  by  statute  to  be  a  surety  upon  such 
bond.  The  order  conferred  no  authority  upon  the  clerk  to 
approve  a  non-resident  surety,  and  his  act  in  doing  so  was 
a  breach  of  his  official  duty. 

It  is  argued  by  the  defendants  in  error  that  the  act  of 
the  clerk  in  approving  the  security  on  the  bond  was  judicial 
in  its  character  and  cannot  be  made  the  basis  of  a  civil  lia- 
bility unless  done  maliciously  or  corruptly.  Official  action 
which  is  the  result  of  judgment  or  discretion  is  judicial  in 
its  nature,  and  an  officer  clothed  with  judicial  power  will 
not  be  held  liable  in  damages  for  an  act  within  the  scope 
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of  his  jurisdiction  done  in  good  faith  in  the  exercise  of 
such  power.  If  it  be  conceded  that  this  principle  applies 
to  the  act  of  a  clerk  in  determining,  from  his  own  investi- 
gation and  judgment,  the  financial  responsibility  of  a  pro- 
posed surety, — a  question  upon  which  the  decisions  are  not 
uniform, — still  it  has  no  application  here,  where  the  objec- 
tion is  that  the  surety  was  a  non-resident  and  could  not, 
under  any  circumstances,  be  accepted.  The  question  com- 
mitted to  the  judgment  of  the  clerk  was  the  sufficiency  of 
the  security.  The  law,  as  we  have  held,  required  the  surety 
to  be  a  resident  of  the  State.  As  to  this  requirement  there 
was  no  discretion.  The  duty  of  the  clerk  was  fixecf  and 
certain,  and  was  therefore  ministerial.  Official  duty  is  min- 
isterial when  it  is  absolute,  certain  and  imperative,  involv- 
ing merely  the  execution  of  a  specific  duty  arising  from 
fixed  and  designated  facts.  Though  the  same  officer  may  be 
charged  with  the  performance  of  judicial  as  well  as  min- 
isterial duties,  the  judicial  privilege  will  not  protect  him  in 
the  exercise  of  his  ministerial  functions,  only.  (People  v. 
Bartels,  138  111.  322.)  The  fact  that  the  clerk  may  be  re- 
quired to  ascertain  whether  the  proposed  surety  is  a  resi- 
dent of  the  State  does  not  affect  the  ministerial  nature  of 
his  duty.  In  the  case  cited  the  court  quotes  with  approval 
from  the  case  of  Grider  v.  Tally,  yy  Ala.  422,  as  follows : 
'That  a  necessity  may  exist  for  the  ascertainment,  from 
*  personal  knowledge  or  by  information  derived  from  other 
sources,  of  the  state  of  facts  on  which  the  performance  of 
the  act  becomes  a  clear  and  specific  duty,  does  not  operate 
to  convert  it  into  an  act  judicial  in  its  nature.  Such  is  not 
the  judgment  or  discretion  which  is  an  essential  element  of 
judicial  action." 

The  city  court  erred  in  sustaining  the  demurrer.  Its 
judgment,  as  well  as  that  of  the  Appellate  Court,  will  be 
reversed  and  the  cause  will  be  remanded  to  the  city  court. 

Reversed  atid  remanded. 
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The  Chicago  and  Northwestern  Railway  Co.  et  aL 
Appellees,  vs.  Averill  H.  Miller  et  al.  Appellants. 

Opinion  filed  June  20,  ipn — Rehearing  denied  October  6,  ipn. 

1.  Eminent  domain — petitioner  should  bring  into  court  all  par- 
ties interested.  Where  the  petitioner  is  not  seeking  to  condemn 
some  particular  interest  in  a  lot  but  the  lot  itself  and  all  interests 
therein,  it  is  the  duty  of  the  petitioner  to  bring  into  court  as  de- 
fendants all  persons  having  any  right,  title  or  interest  in  the  prop- 
erty, but  it  is  not  bound  to  decide  upon  the  validity  of  the  titles 
of  contending  claimants. 

2.  Same — a  defendant  cannot,  by  disputing  title,  eliminate  an- 
other defendant  front  case.  If  one  having  an  interest  in  property 
is  not  made  a  defendant  the  petitioner  will  not  acquire  such  in- 
terest, but  if  all  persons  having  interests  are  made  defendants,  one 
defendant  cannot,  by  disputing  the  title  of  another  or  raising  a 
controversy  as  to  their  respective  interests,  eliminate  another  de- 
fendant from  the  proceeding  to  the  prejudice  of  the  petitioner's 
right  to  have  all  interests  in  the  land  condemned. 

3.  Same — petitioner  not  required  to  delay  proceeding  to  await 
settlement  of  disputes  among  defendants.  The  question  of  title  is 
preliminary  to  the  award  of  damages  in  a  condemnation  proceed- 
ing, and  on  a  proper  issue  the  court  may  determine  disputes  be- 
tween the  defendants;  but  it  may  be  impossible  to  have  a  final 
adjudication  of  such  disputes  before  the  jury  trial  is  had,  and  in 
such  case  the  petitioner  is  not  required  to  delay  the  proceeding  but 
may  have  the  entire  damages  assessed  and  pay  the  money  to  the 
county  treasurer,  subject  to  determination  of  defendants'  interests. 

4.  Same — rule  as  to  separate  awards.  The  Eminent  Domain 
act  contemplates  assessments  of  damages  for  separate  interests 
when  that  can  be  done,  and  where  the  awards  are  to  be  so  made 
it  is  the  duty  of  the  jury  to  first  fix  the  value  of  the  entire  prop- 
erty and  then  to  divide  the  same  according  to  the  respective  in- 
terests of  the  defendants;  but  if  there  are  unsettled  controversies 
among  the  defendants  as  to  their  interests  the  statute  does  not 
contemplate  separate  awards,  but  provision  is  made  for  payment 
of  the  entire  compensation  to  the  county  treasurer. 

5.  Same — defendant  who  has  appealed  from  decision  of  court 
as  to  his  interest  is  not  out  of  the  case.  A  defendant  who  appeals 
from  a  decision  of  the  court  of  a  controversy  between  him  and 
another  defendant  as  to  their  respective  interests  is  not  out  of  the 
case  but  may  appear  at  the  trial  and  offer  testimony  as  to  the 
value  of  the  property,  including  his  interest  or  the  extent  and 
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value  of  his  interest  as  a  part  of  the  whole,  and  if  he  fails  to  do 
so  it  is  not  the  fault  of  the  petitioner,  and  the  award  will  be  held 
to  be  for  the  total  value  of  the  property,  including  his  interest. 

6.  Same — it  is  proper  for  the  court  to  submit  the  question  of 
damage  to  leasehold  interests  to  the  jury.  Owners  of  leasehold  in- 
terests have  a  right  to  a  jury  trial  upon  the  question  of  the  dam- 
ages to  which  they  are  entitled  as  the  result  of  the  taking  of  the 
property  by  condemnation. 

7.  Same — when  trial  court,  on  remandment,  cannot  permit  new 
issues  to  be  made.  Where  the  trial  court,  on  cross-petition  by  the 
owner  of  property  sought  to  be  condemned,  holds  that  the  leases 
of  certain  defendants  were  void,  and  the  Supreme  Court,  on  ap- 
peal, holds  that  such  leases  were  valid  in  equity  and  that  the  les- 
sees were  entitled  to  prove  damages  and  remands  the  issue  on  the 
cross-petition  and  answers,  the  trial  court  has  power  merely  to  as- 
certain the  compensation  and  damages,  if  any,  to  which  the  les- 
sees are  entitled. 

8.  Same — defendant  cannot  get  rid  of  lessees'  claims  by  dis- 
missing a  cross-petition  after  remandment.  Where  the  owner  of 
property  condemned  files  a  cross-petition,  claiming  that  the  leases 
held  by  certain  defendants  were  void,  and  the  decision  of  the  trial 
court  in  her  favor  is  reversed  by  the  Supreme  Court,  which  holds 
the  leases  were  valid,  the  owner  may,  on  remandment,  dismiss  her 
cross-petition  and  not  contest  the  lessees'  claims,  but  she  cannot 
get  rid  of  the  claims  by  such  dismissal. 

9.  Same — zvhen  defendants  need  not  Hie  new  petitions  against 
fund.  Where  the  defendants  to  a  condemnation  proceeding,  who 
claim  as  lessees,  appeal  from  an  order,  entered  on  the  owner's 
cross-petition,  holding  the  leases  void,  and  such  order  is  reversed 
on  appeal  and  the  cause  remanded  as  to  the  issue  on  the  cross- 
petition  and  answers,  they  cannot  be  required  to  file  new  petitions 
showing  their  interest  in  the  fund,  which  has  been  ascertained  and 
the  money  paid  to  the  county  treasurer  for  all  interests  in  the 
property,  but  may  preserve  their  rights  by  objecting  to  the  pay 
ment  of  the  fund  to  the  cross-petitioner  and  prove  their  damages. 

Appeal  from  the  Superior  Court  of  Cook  county ;   the 
Hon.  Ben  M.  Smith,  Judge,  presiding. 

Harris  F.  Williams,  (Eldon  M.  Votaw,  of  coun- 
sel,) for  appellants. 

Wilson,  Moore  &  McIlvaine,  for  appellee  the  Chi- 
cago and  Northwestern  Railway  Company. 
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Moses,  Rosenthal  &  Kennedy,  (Joseph  W.  Moses, 
and  Edward  D.  Wallace,  of  counsel,)  for  appellee 
Phoebe  F.  Clark. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  the  petition  filed  by  the  Chicago  and  Northwestern 
Railway  Company,  one  of  the  appellees,  in  the  superior 
court  of  Cook  county,  to  ascertain  the  compensation  to 
be  paid  for  property  to  be  taken  for  a  passenger  station, 
Phoebe  F.  Clark,  the  other  appellee,  was  named  as  owner 
of  the  fee  of  a  certain  lot,  and  numerous  persons,  including 
Averill  H.  Miller  and  Ernest  F.  Scheldein,  were  stated  to 
be  in  possession  of  the  building  located  on  the  lot  and  hav- 
ing or  claiming  interests  therein,  as  tenants  or  otherwise. 
An  order  was  entered  requiring  any  defendants  whose  in- 
terests were  adverse  to  present  their  claims  for  adjudication 
by  a  day  fixed  in  the  order.  On  April  20,  1907,  Mrs.  Clark 
filed  her  cross-petition,  alleging  that  Miller  claimed  a  right 
to  possession  under  a  lease  expiring  April  30,  191 1,  and 
Scheldein  claimed  under  a  lease  expiring  April  30,  1909, 
which  leases  were  executed  by  certain  persons  without  au- 
thority in  writing  from  her,  and  that  they  had  not  been 
ratified  in  writing  and  were  therefore  void.  Miller  and 
Scheldein  answered,  claiming  to  be  tenants  under  the  leases, 
and  upon  a  hearing  the  court  held  the  leases  to  be  void 
and  that  Miller  and  Scheldein  were  not  entitled  to  any 
compensation.  From  that  order  Miller  and  Scheldein  ap- 
pealed to  this  court.  The  condemnation  suit  proceeded,  but 
Miller  and  Scheldein  say  that  they  did  not  participate  in 
the  proceedings  after  their  appeal.  The  record  'recites  the 
appearance  at  the  trial  of  all  the  parties  interested  in  the 
property  named  in  the  petition,  but  as  the  court  had  held 
that  Miller  and  Scheldein  had  no  right,  title  or  interest 
therein,  the  recital  cannot  be  interpreted  as  including  them. 
There  was  a  verdict  awarding  to  the  owner  or  owners  of 
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the  lot  $55,000,  and  judgment  was  entered  on  the  verdict 
on  December  24,  1907,  ordering  payment  of  the  compensa- 
tion to  the  county  treasurer  of  Cook  county  for  the  bene- 
fit of  the  owner  or  owners  of  the  property.  Payment  was 
made  in  accordance  with  that  order.  The  record  of  the 
appeal  showed  that  there  had  been  such  part  performance 
of  the  leases  as  wrould  take  them  out  of  the  Statute  of 
Frauds,  and  as  equitable  rights  in  real  estate  are  property 
equally  with  legal  rights  and  have  equal  protection  under 
the  statute  and  laws,  we  held  that  the  court  erred  in  hold- 
ing the  leases  void  and  denying  to  Miller  and  Scheldein  a 
right  to  their  pecuniary  value,  if  they  had  any.  The  order 
was  reversed  and  the  cause  was  remanded' to  the  superior 
court  for  further  proceedings  in  accordance  with  the  views 
expressed  in  the  opinion  filed.  (Chicago  and  Northwestern 
Railway  Co.  v.  Miller,  233  111.  508.)  On  May  25,  1908, 
the  proceeding  on  the  cross-petition  of  Mrs.  Clark  and  the 
answer  of  Miller  and  Scheldein  was  re-docketed  in  the  su- 
perior court,  and  the  court  ordered  the  payment  of  $22,700 
out  of  the  money  held  by  the  county  treasurer  to  the  holder 
of  a  mortgage  on  the  property,  and  recited  in  the  order 
that  Mrs.  Clark  was  entitled  to  the  remainder  of  the  com- 
pensation, subject  to  the  rights  and  claims  of  Miller  and 
Scheldein.  Mrs.  Clark  asked  for  ah  order  for  the  payment 
of  the  balance  of  the  money  to  her  and  the  court  ordered 
the  payment  of  $25,300,  but  on  the  motion  of  Miller  and 
Scheldein  ordered  the  county  treasurer  to  retain  the  balance 
of  $7000,  without  prejudice  to  the  rights  of  Miller  and 
Scheldein  against  the  petitioner  and  Mrs.  Clark,  or  either  of 
them.  On  November  9,  1910,  Miller  and  Scheldein  moved 
the  court  to  call  a  jury  and  proceed  with  the  trial  against 
the  petitioner  for  the  purpose  of  assessing  and  awarding  to 
them  their  compensation  and  damages  on  account  of  the 
taking  of  the  property,  but  the  court  denied  the  motion. 
Mrs.  Clark  moved  the  court  for  leave  to  dismiss  her  cross- 
petition  and  file  a  new  petition  instanter,  and  that  Miller 
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and  Scheldein  be  ruled  to  each  file  his  petition  within  five 
days,  setting  forth  what  interests  they  claimed,  and  in  de- 
fault thereof  be  barred  from  any  right  or  claim  to  com- 
pensation or  damages.  The  court  allowed  the  motion  of 
Mrs.  Clark  and  ordered  that  a  hearing  should  first  be 
had  upon  the  petitions  so  ordered  to  be  filed,  to  determine 
whether  Miller  and  Scheldein  had  any  legal  or  equitable 
rights  under  their  leases,  and  if  it  should  be  found  that 
they  had  any  such  rights,  a  jury  should  be  called  for  the 
purpose  of  assessing  and  awarding  their  damages  against 
the  fund  in  the  hands  of  the  county  treasurer.  Mrs.  Clark 
filed  her  petition  in  accordance  with  her  motion  and  the 
order  of  the  court,  praying  for  payment  to  her  of  the  bal- 
ance of  the  fund.  Miller  and  Scheldein  excepted  to  the 
order  and  refused  to  file  new  petitions.  Thereupon  the 
court  entered  default  against  them  and  ordered  that  they 
be  forever  barred  and  foreclosed  from  any  right  or  claim 
to  or  participation  in  the  distribution  of  the  sum  remain- 
ing* with  the  county  treasurer  and  ordered  payment  of  said 
sum  forthwith  to  Mrs.  Clark.  Miller  and  Scheldein  ex- 
cepted and  again  appealed  to  this  court. 

In  the  proceeding  to  condemn  the  lot  it  was  not  some 
particular  interest  that  the  petitioner  sought  to  take,  but 
the  lot  itself  and  all  interests  therein.  (Stubbings  v.  Vil- 
lage of  Evanston,  136  111.  37.)  To  accomplish  that  purpose 
it  was  the  duty  of  the  petitioner  to  bring  into  the  court  as 
defendants  all  persons  having  any  right,  title  or  interest  in 
the  property,  but  it  was  not  bound  to  decide  upon  the  va- 
lidity of  the  titles  of  contending  claimants.  (Thomas  v. 
St.  Louis,  Belleville  and  Southern  Railway  Co.  164  111.  634.) 
If  one  having  an  interest  in  property  is  not  made  a  defend- 
ant the  petitioner  will  not  acquire  that  interest,  but  when 
the  petitioner  has  named  all  parties  having  interests,  one 
defendant  cannot,  by  disputing  the  title  of  another  or  rais- 
ing a  controversy  as  to  their  respective  interests,  eliminate 
another  defendant  from  the  proceeding.     The  statute  and 
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the  oath  of  the  jury  contemplate  assessments  of  damages 
for  separate  interests  where  that  can  be  done,  and  where 
awards  are  so  made  it  is  the  duty  of  the  jury  to  first  fix 
the  value  of  the  entire  property  as  between  the  petitioner 
and  all  the  defendants,  and  then  to  divide  the  same  accord- 
ing to  the  respective  interests  of  the  defendants.     (Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Reisch  &  Bros.  247 
111.  350. )    There  are  instances,  however,  where  it  is  impos- 
sible for  the  jury  to  determine  the  amount  of  compensation 
for  a  particular  interest  because  of  an  unsettled  controversy 
between  the  defendants,  and  the  General  Assembly  could 
not  have  contemplated  separate  awards  where  they  could 
not  be  made.     Provision  is  made  for  the  payment  of  com- 
pensation to  the  county  treasurer,  and  in  case  of  unset- 
tled disputes  the  parties  may  still  be  heard  on  their  claims 
against  the  fund.     The  question  of  title  is  preliminary  to 
an  assessment  of  damages,  and  on  a  proper  issue  the  court 
may  determine  disputes  between  the  defendants.     (Chicago 
and  Milwaukee  Electric  Railroad  Co.  v.  Diver,  213  111.  26; 
Sanitary  District  v.  Pittsburgh,  Fort  Wayne  and  Chicago 
Railway  Co.  216  id.  575.)     It  may  be  impossible,  as  it  was 
in  this  case,  to  have  a  final  adjudication  before  the  trial,  and 
it  would  be  against  public  policy  and  the  spirit  and  intent 
of  the  Eminent  Domain  act  to  hold  that  a  petitioner  must 
delay  condemnation  because  of  a  dispute  between  defend- 
ants as  to  what  share  each  should  have  of  the  total  award. 
If  a  controversy  had  been  pending  between  Mrs.  Clark  and 
Miller  and  Scheldein  when  the  petition  to  condemn  was 
filed,  the  conflicting  claimants  would  all  have  been  neces- 
sary parties  and  the  award  would  have  been  disposed  of 
afterward  according  to  the  final  determination  of  that  con- 
troversy.    That  was  the  situation  in  Bddleman  v.  Union 
County  Traction  and  Pozver  Co.  217  111.  409,  where  the 
title  to  property  condemned  was  in  litigation  in  a  pending 
chancery  suit.     It  was,  of  course,  impossible  to  have  bind- 
ing, separate  awards  by  the  jury  to  contending  claimants, 
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and  it  was  held  to  be  the  proper  practice  to  order  the  com- 
pensation paid  to  tlie  county  treasurer  to  abide  the  result 
of  the  chancery  suit.  In  Colehour  v.  State  Savings  Insti- 
tution, 90  111.  152,  there  was  a  foreclosure  suit  and  also  a 
condemnation  proceeding,  and  the  mortgage  was  held  to 
be  transferred  to  the  fund  awarded  as  compensation.  In 
Metropolitan  Elevated  Railway  Co.  v.  Eschner,  232  111.  210, 
some  of  the  defendants  claimed  compensation  for  tax  titles, 
and  the  question  not  having  been  settled  preliminary  to  the 
trial  it  was  decided  that  the  court  could  protect  the  parties 
by  ordering  payment  to  the  county  treasurer,  and  it  would 
be  the  duty  of  the  court  to  decide  upon  their  rights  in  or- 
dering payment  of  the  compensation  to  them.  The  peti- 
tioner brought  into  court  all  the  parties  having  an  interest 
in  the  lot,  as  it  was  bound  to  do  in  order  to  acquire  their 
interests,  and  none  of  them  ever  ceased  to  be  defendants 
to  the  petition.  Miller  and  Scheldein  were  never  dismissed 
out  of  the  suit  and  had  a  right  to  appear  and  offer  testimony 
at  the  trial  as  to  the  value  of  the  property,  including  their 
interests,  or  to  show  the  extent  and  value  of  their  interests 
as  a  part  of  the  whole.  If  there  was  any  damage  to  them 
which  w-ould  not  have  been  included  in  the  award  of  the 
total  value  of  the  property  if  they  had  not  been  defendants, 
the  court  could,  and  doubtless  would,  have  protected  their 
rights  and  interests  in  some  appropriate  manner.  Their 
failure  to  participate  in  the  trial  and  offer  evidence  was 
not  the  fault  of  the  petitioner,  and  the  award  was  for  the 
total  value  of  the  lot  and  of  all  interests  therein.  The  peti- 
tioner had  not  the  slightest  interest  in  the  controversy  be- 
tween them  and  Mrs.  Clark  and  was  not  concerned  in  the 
appeal.  That  was  decided  in  a  similar  appeal  in  the  same 
condemnation  suit,  where  it  was  held  that  the  appeal  did 
not  involve  the  condemnation  of  the  property  or  the  rights 
of  the  petitioner;  that  the  petitioner's  case  ceased  upon 
payment  of  the  compensation  allowed  by  the  jury  for  the 
property,  and  that  it  was  not  a  party  to  the  appeal.     (Chi- 
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cago  and  Northwestern  Railway  Co.  v.  Garrett,  239  111. 
297.)  The  railway  company  contends  that,  as  petitioner,  it 
paid  the  entire  compensation  for  the  lot  and  all  interests 
therein,  and  that  the  claims  of  defendants,  as  between  them- 
selves, are  against  the  fund  and  that  the  controversy  be- 
tween Mrs.  Clark  and  Miller  and  Scheldein  does  not  con- 
cern it.  Counsel  for  Mrs.  Clark  agree  with  the  railway 
company  in  that  position,  and  contend  with  much  energy 
and  elaboration  of  argument  that  if  Miller  and  Scheldein 
are  entitled  to  any  compensation  it  is  to  be  taken  out  of 
the  money  that  would  otherwise  come  to  their  client.  It 
will  be  seen  from  what  has  been  said  that  their  view  on 
that  question  is  correct. 

The  matter  in  issue  under  the  cross-petition  and  answers 
thereto  was  remanded  to  the  superior  court  for  further 
proceedings  in  accordance  with  the  views  expressed  in  the 
opinion  filed.  In  that  opinion  it  was  held  that  the  leases 
of  Miller  and  Scheldein  were  valid  in  equity,  and  that  the 
court  erred  in  holding  them  to  be  void  and  denying  to  the 
lessees  the  right  to  prove  damages  to  them  by  taking  the 
property.  No  subsequent  proceedings  would  be  in  accord- 
ance with  those  views  except  a  finding  that  the  leases  were 
valid  in  equity  and  a  trial  of  the  question  of  damages.  The 
court  therefore  erred  in  holding  that  another  hearing  must 
first  be  had  upon  a  new  issue  to  be  made  whether  Miller 
and  Scheldein,  or  either  of  them,  had  any  legal  or  equitable 
rights  under  their  leases.  Neither  had  the  court  any  power 
to  order  new  petitions  filed.  It  was  the  privilege  of  Mrs. 
Clark  to  dismiss  her  cross-petition  if  she  saw  fit  to  do  so 
and  not  contest  the  claim  of  Miller  and  Scheldein,  but  she 
could  not  get  rid  of  that  claim  by  such  proceedings  and 
there  was  no  occasion  for  ordering  new  pleadings.  There 
was  no  new  issue  nor  any  change  in  the  issue,  and  no 
plausible  reason  for  allowing  Mrs.  Clark  to  withdraw  her 
petition  and  instanter  file  another  claiming  the  funds.  All 
that  the  superior  court  was  authorized  to  do  was  to  deter- 
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mine  the  amount  of  compensation  and  damages,  if  any,  to 
which  Miller  and  Scheldein  were  entitled. 

The  railway  company  contends  that  Miller  and  Schel- 
dein, by  their  objection  to  the  payment  of  the  balance  of 
the  fund  to  Mrs.  Clark,  asserted  their  right  to  a  share  of 
it  and  elected  to  resort  to  the  fund,  while  counsel  for  Mrs. 
Clark  insist  that  by  their  refusal  to  file  new  petitions  against 
the  fund  they  have  elected  not  to  assert  any  right  against 
it,  and  that  the  court  properly  ordered  the  balance  to  be 
paid  to  their  client  for  that  reason.  They  did  object  to 
the  payment  to  Mrs.  Clark  of  the  balance  of  the  fund,  and 
their  rights  against  it  were  preserved  by  the  order  that  the 
county  treasurer  retain  it  until  the  further  order  of  the 
court.  They  also  asked  for  a  trial  against  the  railway  com- 
pany, to  which  they  were  not  entitled,  and  refused  to  file 
new  petitions  against  the  fund,  which  we  hold  they  were 
not  required  to  do.  The  substantial,  meritorious  claim  made 
by  them  is  that  they  have  a  right  to  compensation,  and  we 
do  not  see  how  their  refusal  to  obey  an  unauthorized  order 
could  work  a  forfeiture  of  that  right. 

Mrs.  Clark,  one  of  the  appellees,  has  assigned  as  a 
cross-error  that  the  court,  in  the  order  appealed  from,  di- 
rected that  a  jury  be  called  for  the  purpose  of  assessing 
and  awarding  to  Miller  and  Scheldein  their  damages,  if  any 
were  proved,  and  her  counsel  say  that  a  jury  trial  was  not 
a  matter  of  right.  Such  a  trial  is  a  matter  of  right  in  a 
case  of  this  kind. 

The  order  of  the  superior  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  try  the 
question  of  the  amount  of  compensation  and  damages  to 
be  awarded  to  Miller  and  Scheldein  for  their  leasehold  in- 
terests, and  if  they  are  found  to  be  entitled  to  any  sum,  to 
order  payment  of  the  same  out  of  the  fund  in  the  hands 
of  the  county  treasurer. 

Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Lawrence  White,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ion — Rehearing  denied  October  10,  1011. 

1.  Criminal  law — where  two  acts  form  one  transaction  proof 
of  both  is  proper.  The  evidence  should  be  confined  to  the  issue 
being  tried,  but  where  there  is  a  logical  and  natural  connection  be- 
tween two  acts,  or  where  they  form  but  one  transaction,  proof  of 
both  is  proper. 

2.  Same — when  proof  of  occurrences  before  deceased  came  on 
the  scene  is  proper.  In  a  prosecution  for  the  shooting  of  a  restau- 
rant keeper,  where  the  plea  is  self-defense,  it  is  proper  to  show, 
as  bearing  upon  the  question  of  who  was  the  aggressor,  that  be- 
fore the  restaurant  keeper  caine  into  the  room  the  accused  had  as- 
saulted a  waiter  and  chased  him  from  the  room  and  had  thrown 
dishes  and  crockery  upon  the  floor. 

3.  Same — it  is  proper  to  cross-examine  a  witness  as  to  his  oc- 
cupation. It  is  proper  to  cross-examine  a  witness  as  to  his  occu- 
pation and  other  matters  which  will  enable  the  jury  to  determine 
what  weight  ought  to  be  given  to  his  testimony. 

4.  Same — what  does  not  preclude  legitimate  cross-examination. 
Where  a  witness  for  the  accused  in  a  murder  trial  testifies  that  he 
is  a  bar-tender  and  has  tended  bar  for  the  accused  for  eighteen 
months,  it  is  not  error  to  allow  the  prosecution  to  show,  on  cross- 
examination,  that  for  fifteen  years  the  witness  had  spent  more  time 
in  working  in  gambling  houses  than  in  tending  bar. 

5.  Same — what  is  not  within  rule  against  proving  other  and 
distinct  crimes.  The  rule  that  proof  of  other  offenses  not  con- 
nected with  the  charge  on  which  the  defendant  is  being  tried  can 
not  be  made  does  not  go  to  the  extent  of  precluding  legitimate 
cross-examination  of  a  witness  for  the  accused  because  an  infer- 
ence unfavorable  to  the  accused  may  arise,  nor  of  compelling  the 
prosecution  to  permit  the  witness  to  appear  before  the  jury  as  a 
man  of  high  character  when  he  is,  in  fact,  disreputable  and  his 
chief  occupation  that  of  a  law-breaker. 

6.  Same — court  determines  whether  statement  is  admissible  as 
a  dying  declaration.  The  question  whether  a  statement  is  made 
under  such  circumstances  as  render  it  admissible  as  a  dying  dec- 
laration is  a  question  to  be  determined  by  the  court  from  prelimi- 
nary proof,  and  if  it  is  admitted  it  is  the  province  of  the  jury  to 
determine  what  weight  it  shall  have. 
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7.  Same — when  declaration  is  properly  admitted  as  dying  dec- 
laration. A  declaration  made  by  a  wounded  man  the  day  before 
his  death,  after  being  informed  of  and  acquiescing  in  the  opinion 
of  his  physician  that  death  was  certain  and  closely  impending,  is 
admissible  as  a  dying  declaration ;  and  the  fact  that  he  sent  for  no 
minister  is  without  significance,  where  there  was  no  minister  of 
his  faith  in  the  place. 

8.  Same — fact  that  a  witness  is  assistant  prosecuting  attorney 
does  not  render  him  incompetent.  The  fact  that  a  witness  who 
testifies  to  what  occurred  at  the  hospital  at  the  time  a  dying  dec- 
laration was  made  is  an  attorney  who  is  assisting  the  prosecution 
goes  only  to  his  credibility  and  not  to  his  competency. 

9.  Same — the  fact  that  signature  is  witnessed  does  not  render 
dying  declaration  inadmissible.  The  fact  that  the  names  of  two 
nurses  are  signed  as  witnesses  to  the  signature  on  a  dying  declara- 
tion does  not  render  the  declaration  inadmissible,  where  it  plainly 
appears  that  the  nurses  merely  witnessed  the  signature  and  it  is 
not  claimed  or  pretended  that  they  knew  anything  about  the  truth 
of  the  statement. 

10.  Same — court  cannot  be  asked  to  say  that  it  has  no  opinion 
as  to  whether  declaration  is  a  dying  declaration.  A  statement  can 
not  be  admitted  as  a  dying  declaration  unless  the  court  is  satisfied 
that  it  is  one,  and  hence  it  is  proper  to  refuse  an  instruction  hold- 
ing that  nothing  said  or  done  by  the  court  should  be  taken  to  in- 
dicate that  the  court  had  any  opinion  as  to  whether  the  statement 
was  the  dying  declaration  of  the  deceased. 

11.  Same — when  failure  of  instruction  to  refer  to  the  evidence 
is  not  prejudicial.  That  an  instruction  designed  to  inform  the  jury 
that  they  might  find  the  accused  guilty  of  manslaughter  although 
they  did  not  believe  him  guilty  of  murder  fails  to  contain  the  re- 
quirement that  the  evidence  must  establish  the  facts  beyond  a  rea- 
sonable doubt  is  not  prejudicial  to  the  accused,  where  numerous 
instructions  are  given  stating  that  requirement  in  every  form. 

12.  Same — when  instruction  as  to  weight  to  be  given  testimony 
of  accused  is  correct.  An  instruction  directing  the  jury  to  give 
the  testimony  of  the  accused  only  such  weight,  if  any,  as  they  be- 
lieve it  is  entitled  to  in  view  of  all  the  facts  and  circumstances 
proved  at  the  trial,  is  not  incorrect  because  of  the  words  "if  any." 

13.  Same — what  evidence  not  ground  for  motion  for  new  trial. 
A  new  trial  should  not  be  granted  upon  the  strength  of  affidavits 
containing  evidence  which  is  merely  cumulative  and  inconclusive. 

14.  Same — what  does  not  overcome  evidence  that  dying  person 
was  of  sound  mind.  Proof  that  the  person  who  made  a  dying  dec- 
laration was  given  a  hypodermic  injection  of  morphia  that  morn- 
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ing  does  not  overcome  the  testimony  of  a  number  of  witnesses 
that  his  mind  was  clear  when  he  made  the  declaration. 

15.  The  court  reviews  the  evidence  in  this  case  at  length,  and 
holds  that  it  sustains  the  verdict  and  judgment  finding  the  accused 
guilty  of  manslaughter. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 

Browne  &  Wiley,  and  Walter  A.  Panneck,  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  Charles  S.  Cul- 
len,  State's  Attorney,  (Harold  L.  Richolson,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  the  early  morning  of  Monday,  May  9,  19 10,  Law- 
rence White,  plaintiff  in  error,  assaulted  one  of  the  night 
waiters  in  the  day  and  night  restaurant  of  Harry  Levy,  in 
the  city  of  Ottawa,  and  sugar  bowls,  salt  cellars  and  other 
articles  of  crockery  on  the  lunch  counter  were  thrown  to  the 
floor  and  their  contents  scattered,  either  by  being  thrown 
at  the  waiter  or  knocked  off.  The  waiter  called  Levy,  who 
was  sleeping  in  his  residence  on  the  second  floor  of  an  ad- 
joining building,  and  he  came  down-stairs  in  answer  to 
the  call,  partly  dressed,  with  an  undershirt,  trousers  and 
shoes  on,  and  inquired  the  cause  of  the  trouble.  There  was 
some  talk  about  the  affair  between  him  and  the  plaintiff  in 
error,  and  the  plaintiff  in  error  shot  him,  the  bullet  entering 
the  lower  part  of  the  left  breast.  Levy  died  from  the  gun- 
shot wound  on  Wednesday,  May  1 1,  at  half -past  ten  o'clock 
in  the  forenoon,  and  the  plaintiff  in  error  was  indicted  for 
murder  in  the  circuit  court  of  LaSalle  county.  The  only 
defense  at  the  trial  was  self-defense,  and  the  plaintiff  in 
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error  was  found  guilty  of  manslaughter  and  sentenced  to 
confinement  in  the  penitentiary. 

The  defendant  objected  to  any  evidence  of  what  had 
occurred  before  Harry  Levy  entered  the  restaurant,  on  the 
ground  that  it  was  wholly  unconnected  with  the  killing  of 
Levy  and  would  tend  to  prejudice  the  jury  against  the  de- 
fendant. The  evidence  in  any  case  should  be  confined  to 
the  issue  being  tried,  but  where  there  is  a  logical  and  natu- 
ral connection  between  two  acts  or  where  they  form  but 
one  transaction,  proof  of  both  is  proper.  In  this  case  the 
property  of  Levy  had  been  thrown  about  the  restaurant 
and  some  of  it  destroyed  and  his  servant  had  been  as- 
saulted in  his  place  of  business.  He  came  down  when  he 
was  called,  acting  within  his  rights,  to  investigate  the  af- 
fair, and  it  was  solely  concerning  that  matter  that  there 
was  any  trouble  between  him  and  the  defendant.  In  view 
of  the  defense  made,  it  was  especially  necessary  to  know 
whether  Levy  was  an  aggressor  or, making  a  proper  inquiry 
in  reference  to  a  transaction  in  his  own  restaurant  and 
in  relation  to  his  own  property.  The  transactions  were 
directly  associated  with  each  other  by  a  perfectly  natural 
connection,  and  the  circumstances  were  such  that  the  jury 
would  not  understand  the  situation  or  be  able  to  decide  the 
case  intelligently  without  knowledge  of  what  had  occurred. 
The  evidence  was  properly  admitted. 

There  was  no  material  controversy  as  to  what  happened 
between  the  defendant  and  the  waiter.  The  defendant, 
who  was  a  saloon-keeper,  came  from  his  saloon  with  his 
bar-tender,  William  Hallowell,  at  half -past  five  o'clock  in 
the  morning  to  the  restaurant  and  they  each  ordered  a  ham 
and  egg  sandwich  and  a  cup  of  coffee.  The  night  men 
were  still  on  duty,  consisting  of  Loanke,  the  cook,  and 
Reinert  and  Anderson,  two  waiters.  Anderson  waited  on 
the  defendant  and  his  companion  and  they  ate  their  lunch 
at  the  lunch  counter.  The  defendant  asked  for  a  fork,  and 
Reinert  gave  him  one  and  afterward  came  around  the  end 


•cLMlJ  The  People  v.  White.  71 

of  the  counter  and  sat  down  on  a  stool  next  the  defend- 
ant, either  voluntarily  or  at  the  invitation  of  the  defendant. 
It  is  uncertain  just  what  was  said  between  the  defendant 
and  Reinert,  but  there  was  nothing  said  on  either  side 
which  would  provoke  an  assault.  Whatever  it  was,  Rein- 
ert jumped  up  and  ran  around  back  of  the  counter.  The 
defendant  reached  across  the  counter  and  got  hold  of  him, 
and,  Reinert  attempting  to  get  away,  they  struggled  along 
the  counter.  There  were  three  or  four  groups  of  dishes  on 
the  counter,  consisting  of  a  sugar  bowl,  salt  cellar,  vinegar 
cruet,  and  the  like,  and  the  testimony  for  the  prosecution 
was  that  whenever  they  reached  a  group  of  those  things 
the  defendant  would  let  go  of  Reinert  with  one  hand  and 
throw  the  things  at  him.  The  defendant  claimed  that  they 
were  pushed  off  the  counter  in  the  scuffle.  At  any  rate, 
those  things  and  coffee  cups  were  thrown  upon  the  floor 
and  sugar  and  salt  scattered  about.  When  they  got  along 
part  way  to  the  kitchen  Reinert  got  loose  from  the  defend- 
ant and  ran  into  the  kitchen.  The  defendant  then  went 
back  to  his  overcoat,  which  was  either  hanging  on  a  hook 
at  the  wash-room  door  or  lying  over  the  cigar  case,  and 
put  it  on.  There  was  a  revolver  in  one  of  the  pockets,  and 
the  cook  testified  that  the  defendant  then  came  to  the  door 
of  the  kitchen  with  the  revolver,  looking  for  Reinert,  but 
Reinert  had  gone  up-stairs  and  called  the  proprietor,  Levy, 
who  came  down  into  the  restaurant,  back  of  the  counter. 
At  this  point  the  first  substantial  difference  between  the 
witnesses  began.  The  testimony  for  the  prosecution  was, 
that  Anderson  was  sweeping  up  sugar,  broken  saucers  and 
cups,  and  things  that  were  behind  the  counter;  that  Levy 
asked  what  the  trouble  was  about,  and  the  defendant  said 
that  he  was  not  to  blame  but  the  waiter  was,  and  that  the 
waiter  must  be  crazy ;  that  Levy  asked  him  to  leave,  and 
White  became  angry,  talking  loudly  and  calling  Levy  a 
"sheeny  bastard,"  and  said  if  he  did  not  wrant  to  let  Rein- 
ert go  he  could  go  to  hell ;    that  Levy  told  White  several 
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times  to  go  out  of  the  restaurant,  and  that  the  defendant 
then  shot  Levy  and  backed  out  of  the  restaurant  door,  and 
that  Levy,  after  being  shot,  picked  up  a  revolver  from  un- 
der the  counter  and  shot  at  the  defendant  three  times  but 
did  not  hit  him.  The  defendant  and  Hallowell  testified 
that  the  defendant  told  Levy  the  difficulty  was  not  his 
fault  and  sought  to  excuse  himself;  that  Levy  said  to  the 
defendant  that  if  it  was  trouble  he  was  looking  for  he 
would  give  him  all  he  wanted  of  it;  that  Levy  was  point- 
ing a  revolver  at  defendant,  and  Hallowell  said  to  Levy  to 
put  down  the  gun  and  he  would  get  the  defendant  out, 
but  the  defendant,  who  was  standing  with  his  hands  in  his 
trousers  pockets,  said,  "Let  him  shoot!"  and  Levy  shot, 
and  that  after  Levy  shot,  defendant  took  the  revolver  out 
of  his  overcoat  and  shot  him,  and  Levy  shot  at  the  defend- 
ant twice  afterward. 

This  is  the  substance  of  the  testimony,  and  as  the  ques- 
tion to  be  determined  by  the  jury  was  whether  the  de- 
fendant killed  Levy  in  self-defense,  it  is  manifest  that  the 
conclusion  depended  mainly  upon  the  credibility  of  the  wit- 
nesses. Hallowell  and  the  defendant  gave  the  testimony 
intended  to  establish  the  defense,  and  it  is  contended  that 
the  court  erred  in  permitting  the  prosecution  to  cross-ex- 
amine Hallowell  as  to  his  previous  life  and  occupation,  be- 
cause it  not  only  discredited  him,  but  tended  to  show  that 
the  defendant  was  guilty  of  offenses  against  the  law.  On 
the  direct  examination  Hallowell  testified  that  neither  he 
nor  the  defendant  was  drunk  or  intoxicated  at  the  time, 
and  on  the  cross-examination  he  was  interrogated  as  to 
where  and  how  he  had  spent  the  night  and  what  he  had 
drank.  He  said  he  had  been  up  all  night  in  the  defendant's 
saloon  and  had  drank  probably  three  or  four  drinks  of 
whisky.  If  this  tended  to  prove  that  the  defendant  kept 
his  saloon  open  all  night  it  had  already  been  proven  with- 
out objection.  Anderson  had  testified  that  a  man  came 
into  the  restaurant  between  one  and  two  o'clock  in  the 
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morning  and  wanted  a  bottle  of  beer  and  half  a  pint  of 
whisky ;  that  Anderson  called  up  the  defendant  and  asked 
him  if  the  saloon  was  open,  and  that  the  man  gave  Ander- 
son a  dollar  and  he  went  to  the  saloon  and  got  two  bottles 
of  beer  and  a  half-pint  of  whisky.  In  any  view,  the  cross- 
examination  was  clearly  proper  upon  the  subject  about 
which  the  witness  testified  on  the  direct  examination.  It 
is  also  proper  to  cross-examine  a  witness  as  to  his  occu- 
pation, and  other  matters  which  will  enable  the  jury  to  de- 
termine what  weight  ought  to  be  given  to  his  testimony. 
This  witness  testified  that  he  was  a  bar-tender  and  that 
he  had  tended  bar  for  the  defendant  for.  eighteen  months. 
The  prosecution  then  showed,  by  further  cross-examination, 
that  he  had  put  in  more  time  in  working  for  gambling 
houses  in  the  last  fifteen  years  than  in  tending  bar  or  run- 
ning a  saloon ;  that  he  had  been  employed  in  the  gambling 
houses  of  the  city,  operating  gambling  tools  and  devices; 
that  the  greater  part  of  his  business  had  been  running 
gambling  devices  in  gambling  houses  or  playing  what  is 
called  "house  money"  in  poker  games,  which  meiant  that 
the  saloon  or  gambling  place  furnished  the  money  played 
for;  that  his  business  as  a  gambler  frequently  obliged  him 
to  be  up  all  night  as  often  as  once  or  twice  a  week,  and 
that  frequently  on  Saturday  and  Sunday  nights  he  would 
be  up  all  night.  The  court  did  not  permit  any  question 
as  to  what  work  the  witness  did  in  the  defendant's  saloon 
or  what  took  place  there,  and  there  was  no  attempt  to 
make  any  such  proof  after  the  question  was  raised  and 
the  ruling  made.  It  is  argued  that  the  cross-examination 
tended  to  show  that  the  defendant  ran  a  gambling  house 
and  was  an  offender  against  the  law.  But  if  there  was  any 
inference  of  that  kind  from  what  the  witness  said,  it  was 
a  necessary  and  inevitable  one  in  the  exercise  of  the  right 
that  the  prosecution  had  to  bring  before  the  jury  the  oc- 
cupation and  habits  of  life  of  the  witness.  The  law  does 
not  permit  proof  of  other  offenses  not  connected  with  the 
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charge  upon  which  the  defendant  is  being  tried,  (Addison 
v.  People,  193  111.  405;  Brom  v.  People,  216  id.  148;)  but 
the  prosecution  could  not  be  hampered  nor  restrained  in 
perfectly  legitimate  cross-examination  because  an  inference 
unfavorable  to  defendant  might  arise.  Surely  the  prose- 
cution was  not  required  to  permit  this  witness  to  appear 
before  the  jury  as  a  man  of  high  character  and  worthy  of 
confidence  when  he  was  disreputable  and  his  chief  occu- 
pation that  of  a  law-breaker.  The  defendant  was  cross- 
examined  as  to  his  whereabouts  during  the  night,  and  tes- 
tified that  he  was  in  the  saloon  until  1 1 130  at  night,  when 
he  went  to  Carr  &  Midnight's  club  room,  where  he  drank 
a  couple  of  "snits"  of  beer  and  returned  to  the  saloon 
about  3 130  in  the  morning,  where  he  remained  with  Hal- 
lowell  until  he  went  over  to  the  restaurant.  There  was  no 
attempt  by  his  cross-examination  to  show  any  crime  or  any 
violation  of  law. 

On  Tuesday  the  doctor  in  attendance  on  Levy  at  the 
hospital  called  up  the  assistant  State's  attorney  and  told 
him  that  Levy  had  become  much  worse  and  he  did  not  ex- 
pect him  to  recover.  The  assistant  State's  attorney,  with 
a  stenographer  and  an  attorney,  went  to  the  hospital,  and 
the  father  of  Levy  was  also  there.  The  doctor  was  re- 
quested to  inform  Levy  that  he  would  not  get  well,  but  ob- 
jected because  it  would  rob  Levy  of  the  only  comfort  that 
he  had.  The  father  then  told  Levy  that  he  would  die  and 
there  was  no  hope,  and  Levy  said  that  he  knew  it  and  ex- 
pected it,  and  that  he  was  ready  to  make  a  statement,  and 
did  so.  His  declaration,  witnessed  by  two  nurses  in  the 
hospital,  was  offered  in  evidence.  It  stated  that  Levy  be- 
lieved that  he  was  about  immediately  to  die  from  the  ef- 
fects of  his  wound  and  had  no  hope  whatever  of  recovery, 
and  made  the  statement  as  his  dying  declaration.  The  dec- 
laration was  to  the  effect  that  the  night  man  called  him  and 
he  came  down  and  the  defendant  started  to  do  him  up,  and 
Levy  took  a  gun  and  told  the  defendant  to  get  out,  but 
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Hallowell  said  to  put  the  gun  down  and  he  would  get  him 
out;  that  he  put  the  gun  under  the  counter  and  defendant 
shot  him;  that  he  then  picked  up  the  gun  and  fired  three 
shots;  that  the  minute  defendant  shot  he  ducked  and  was 
going  out  when  Levy  shot.  The  declaration  was  objected 
to  but  was  admitted  on  testimony  heard  in  the  absence  of 
the  jury,  which  was  afterward  read  to  the  jury. 

The  question  whether  alleged  dying  declarations  are 
made  under  such  circumstances  as  to  render  them  admis- 
sible in  evidence  is  to  be  determined  by  the  court  upon  the 
preliminary  proof,  and  if  admitted  their  credibility  is  ex- 
clusively for  the  jury,  whose  province  it  is  to  consider  the 
circumstances  and  give  them  such  credit  as  they  may  think 
they  deserve.  (Starkey  v.  People,  17  111.  17;  Hagenow  v. 
People,  188  id.  545;  21  Cyc.  986;  10  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 287.)  If  the  proof  does  not  satisfy  the 
court,  beyond  a  reasonable  doubt,  that  the  declaration  was 
made  in  extremity  and  was  a  dying  declaration  it  should 
not  be  permitted  to  go  to  the  jury.  (Digby  v.  People,  113 
111.  123;  Westbrook  v.  People,  126  id.  81.)  In  our  judg- 
ment the  court  was  right.  Levy  was  in  actual  danger  of 
impending  death,  was  suffering  intense  pain,  had  difficulty 
in  speaking,  was  informed  of  the  belief  of  the  doctor  that 
he  could  not  recover,  and,  in  fact,  he  died  the  next  morn- 
ing. The  fact  that  he  made  some  remark  in  answer  to 
efforts  of  the  nurses  to  cheer  him  up  was  not  sufficient  to 
show  that  he  entertained  a  view  different  from  that  of  the 
doctor  of  the  statement  in  the  declaration  which  he  signed. 
He  did  not  call  for  any  minister,  but  no  inference  is  to  be 
drawn  from  that  fact  since  he  was  a  Jew  and  there  was 
no  rabbi  in  Ottawa. 

Objection  was  made  to  the  testimony  of  the  assistant 
State's  attorney  as  to  what  Levy  said  and  what  occurred 
when  the  declaration  was  made  because  the  attorney  was 
engaged  in  the  prosecution,  but  that  fact  went  to  his  credi- 
bility and  not  his  competency, 
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The  declaration  was  objected  to  because  the  names  of 
two  nurses  were  signed  as  witnesses  to  the  signature  of 
Levy.  The  objection  is,  that  the  jury  would  infer  that  the 
nurses  were  witnesses  to  the  facts  stated  in  the  paper.  The 
nurses  were  not  present  in  the  restaurant,  knew  nothing 
about  what  happened  there  and  did  not  pretend  to.  The 
jury  could  not  have  supposed  that  the  nurses  did  more  than 
to  witness  the  signature,  which  plainly  appears  on  the  face 
of  the  paper. 

On  the  final  submission  of  the  case  the  court  was  asked 
to  instruct  the  jury  that  nothing  said  or  done  by  the  court 
must  be  taken  by  the  jury  to  indicate  that  the  court  enter- 
tained any  opinion  whatever  on  the  question  whether  the 
statement  was  the  dying  declaration  of  Harry  Levy,  and 
the  court  refused  to  give  the  instruction.  The  jury  were 
instructed,  in  accordance  with  the  law,  with  reference  to 
their  right  to  weigh  the  evidence  on  the  question  whether 
the  paper  was  the  dying  declaration  of  Levy,  and  it  was  not 
error  to  refuse  to  give  them  a  false  statement  that  the  court 
had  no  opinion  on  the  subject,  when  the  court  could  not 
have  submitted  the  declaration  to  them  without  finding, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  it  was 
a  dying  declaration. 

The  eighth  instruction  given  at  the  request  of  the  prose- 
cution told  the  jury  that  if  they  believed  the  defendant  not 
guilty  of  murder  or  entertained  a  reasonable  doubt  on  that 
question  but  believed  that  he  unlawfully  shot  and  killed 
Levy,  and  the  other  conditions  named  in  the  statute  and 
instruction  existed,  they  should  find  him  guilty  of  man- 
slaughter. It  is  objected  to  because  it  omitted  the  require- 
ment that  the  evidence  must  establish  the  facts  beyond  a 
reasonable  doubt.  The  defendant's  counsel  presented  to 
the  court  more  than  sixty  instructions,  and  the  court  gave 
twenty-five  without  change  and  four  others-  as  modified. 
It  was  necessary  that  the  jury  should  fully  understand  that 
the  defendant  could  not  be  convicted  unless  they  were  con- 
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vinced  of  his  guilt,  by  the  evidence,  beyond  a  reasonable 
doubt,  but  in  more  than  half  of  the  instructions  given  that 
doctrine  was  stated  and  repeated  in  every  conceivable  form. 
The  jury  were  told  that  they  could  not  find  the  defendant 
guilty  if  they  had  a  single  reasonable  doubt  of  his  guilt; 
that  so  long  as  any  single  reasonable  doubt  remained  from 
the  evidence  they  must  find  him  not  guilty,  which  assumed 
that  there  might  be  a  variety  of  single  and  separate  doubts 
as  to  the  one  ultimate  question  whether  the  defendant  was 
guilty;  also  that  they  must  presume  him  to  be  not  guilty 
at  every  stage  of  the  proceedings  until  they  agreed  upon  a 
verdict;  that  then  the  presumption  of  innocence  should 
still  obtain,  and  that  they  should  ask  their  inward  con- 
science and  get  an  answer  whether  they  were  morally  cer- 
tain of  the  defendant's  guilt  or  had  a  doubt  about  it.  The 
instruction  objected  to  was  not  for  the  purpose  of  directing 
a  verdict  or  stating  the  conditions  which  would  authorize 
one,  and  would  not  be  so  understood,  but  was  given  to 
inform  the  jury  that  they  might  find  the  defendant  guilty 
of  manslaughter  although  not  guilty  of  murder.  It  is  in- 
conceivable that  the  jury  could  have  supposed  that  the  in- 
struction had  any  other  purpose. 

Instruction  No.  17  required  proof  that  the  killing  of 
the  deceased  was  absolutely  necessary  or  apparently  neces- 
sary, and  counsel  insist  that  it  was  error  to  give  it  because 
it  was  not  in  harmony  with  the  doctrine  of  apparent  dan- 
ger. They  say  that  the  words  "apparently  necessary,,  ap- 
ply to  the  killing  of  Levy  and  not  to  the  danger  of  the 
defendant,  and  that  the  appearances  mentioned  in  the  in- 
struction were  not  limited  to  the  defendant  and  it  was  not 
stated  to  whom  the  killing  must  appear  to  be  necessary. 
The  instruction  is  not  subject  to  the  objection  and  the  argu- 
ment belongs  to  a  class  of  refinements  that  have  no  prac- 
tical value. 

Instruction  No.  20  is  objected  to  because  it  directed  the 
jury  to  give  the  defendant's  testimony  only  such  weight, 
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if  any,  as  they  believed  it  entitled  to  in  view  of  all  the 
facts  and  circumstances  proved  at  the  trial.  The  objection 
is  to  the  words  "if  any,"  which,  it  is  said,  would  permit 
them  to  give  the  testimony  no  weight.  But  it  is  the  law, 
and  if  the  jury  were  satisfied  that  the  defendant  was  not 
telling  the  truth,  they  were  not  required  to  give  any  cre- 
dence to  his  story. 

There  are  some  instructions  stating  the  law  of  self- 
defense  under  other  conditions  than  those  shown  by  the 
evidence  in  this  case,  but  they  are  harmless  and  could  not 
have  misled  the  jury.  The  simple  question  involved  was 
whether  Levy  or  the  defendant  shot  first,  and  the  jury  were 
very  fully  instructed,  the  instructions  for  the  defendant 
generally  going  to  the  extreme  limit  of  the  law  and  some 
of  them  beyond. 

Several  of  the  numerous  instructions  on  the  subject  of 
reasonable  doubt  invaded  the  realm  of  argument  in  favor 
of  the  defendant.  Instruction  No.  52,  which  the  defendant 
procured  to  be  given,  is  the  same  as  the  tenth  instruction 
which  was  condemned  in  the  case  of  Johnson  v.  Farrell, 
215  111.  542,  with  its  errors  intensified  by  saying  that  the 
testimony  of  one  credible  witness  is  entitled  to  more  weight 
than  the  testimony  of  several  others  under  the  conditions 
named  in  the  instruction,  instead  of  saying  that  it  may  be 
entitled  to  more  weight.  The  defendant  had  no  cause  to 
complain  respecting  the  instructions. 

It  is  argued  that  the  judgment  ought  to  be  reversed  be- 
cause of  improper  remarks  by  the  State's  attorney  and  his 
assistant  in  arguing  the  case  to  the  jury.  The  statements 
are  almost  wholly  by  the  assistant  in  the  opening  argument 
after  conclusion  of  the  evidence,  to  which  counsel  for  the 
defendant  had  full  opportunity  to  reply.  The  argument 
was  confined  to  the  evidence  in  the  case  and  in  our  opinion 
did  not  go  beyond  legitimate  bounds. 

The  evidence  warranted  the  jury  in  finding  the  defend- 
ant guilty.     The  circumstances,  all  tended  to  corroborate 
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the  witnesses  for  the  prosecution.  There  was  a  bullet  hole 
through  a  newspaper  lying  on  the  shelf  under  the  counter 
and  through  the  end  of  the  counter  about  ten  inches  from 
the  floor,  which  could  not  have  been  made  by  Levy  with 
the  revolver  pointed  at  the  defendant  above  the  counter. 
That  fact  is  strong  evidence  of  the  truth  of  the  dying 
declaration  that  when  Levy  picked  up  the  revolver  from 
the  shelf  under  the  counter,  as  he  said  he  did,  in  his  ex- 
citement one  shot  was  made  through  the  paper  and  the 
counter.  Witnesses  who  heard  the  shots  testified  that  the 
first  one  was  much  louder  than  the  three  subsequent  ones, 
and  the  defendant's  revolver  was  thirty-eight  calibre  while 
Levy's  was  thirty-two,  and  the  shot  under  the  counter 
would  not  make  as  loud  a  noise  as  the  one  above.  It  was 
a  controverted  question  whether  the  door  was  shut,  and 
there  was  considerable  evidence  that  there  was  a  spring 
upon  the  door  which  would  close  it  unless  it  was  fastened 
open,  which  was  not  done  on  this  occasion.  The  front  and 
the  door  were  of  glass,  and  if  the  door  was  closed  Levy 
could  not  have  fired  the  first  shot,  for  the  reason  that  the 
glass  door  and  glass  front  did  not  have  any  bullet  hole  or 
bullet  mark,  and  at  least  the  last  two  shots  were  at  a  time 
when  the  door  was  open.  If  the  spring  was  on  the  door 
it  would  be  conclusive  evidence  against  the  defendant,  but 
if  there  wTas  no  spring  it  would  not  be  conclusive  that  the 
door  was  open  until  the  defendant  was  going  out,  when 
Levy  was  shooting.  There  is  a  controversy  as  to  whether 
the  defendant  left  his  coat  on  the  cigar  case  or  hung  it  near 
the  wash-room  door,  but  that  question  is  not  material.  We 
approve  of  the  verdict  and  judgment. 

There  was  a  motion  for  a  new  trial  based  upon  the  af- 
fidavits of  the  drivers  of  a  laundry  and  a  bakery  wagon 
that  there  was  no  spring  on  the  door  in  working  order,  but 
the  evidence  was  cumulative  and  not  conclusive.  If  there 
was  no  spring  on  the  door  that  would  not  prove  that  it 
was  open. 
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There  was  an  affidavit  of  the  doctor  showing  that  on 
the  morning  when  the  declaration  was  made  Levy  was  given 
a  hypodermic  injection  of  morphia.  That  would  not  over- 
come the  testimony  of  a  number  of  witnesses  that  the  mind 
of  Levy  was  perfectly  clear  when  he  made  the  declaration. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed.  Judgment  affirmed. 


Peter  Ruppe,  Jr.,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  filed  June  20,  ign — Rehearing  denied  October  6,  1911. 

1.  Default — amending  bill  after  entry  of  a  pro  confesso  order 
vacates  the  order.  Amending  the  bill  or  filing  an  amended  bill 
after  the  entry  of  a  pro  confesso  order  vacates  such  order,  and 
the  defendant  is  entitled  to  answer  the  bill  as  amended. 

2.  Same — a  party  in  court  by  service  of  summons  is  bound  to 
take  notice  of  steps  in  the  case.  A  party  in  court  by  service  of 
summons  is  bound  to  take  notice  of  all  steps  taken  in  the  case,  and 
he  is  entitled  to  no  further  notice  or  service  under  the  practice  in 
this  State. 

3.  Same — defendant  is  bound  to  know  that  bill  ,may  be  amended 
by  leave  after  default.  A  defendant  against  whom  a  pro  confesso 
order  is  entered  is  bound  to  know  that  the  bill  may  be  thereafter 
amended  upon  leave  granted  and  that  he  may  be  ruled  to  answer 
the  amended  bill  without  special  notice  to  him,  and  if  the  amend- 
ment is  made  and  the  rule  is  entered  he  may  be  defaulted  a  sec- 
ond time  upon  failure  to  answer. 

4.  Judgments  and  decrees— -what  findings  as  to  title  are  not 
inconsistent.  Findings  of  a  decree  that  from  the  proof  presented 
the  complainant  derived  his  title  from  the  government  and  that 
all  conveyances  in  the  chain  of  his  title  from  the  government  are 
duly  recorded  in  the  county  are  not  inconsistent  with  nor  vitiated 
by  further  findings  that  he  acquired  his  title  by  deed  from  a  cer- 
tain person  and  that  at  the  date  of  the  deed  the  premises  were  va- 
cant and  unimproved,  and  that  he  thereafter,  for  more  than  nine 
successive  years,  paid  all  taxes  and  assessments  under  claim  and 
color  of  title  acquired  in  good  faith,  as  aforesaid. 
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Appeal  from  the  Superior  Court  of  Cook  county;   the 
Hon.  George  A.  Dupuy,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Vincent  D.  Wyman,  and  Otto  W.  Jurgens,  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  the  second  appeal  in  this  case.  The  opinion  on 
the  first  appeal  is  reported  in  243  111.  414.  Upon  being 
remanded  to  the  superior  court  on  the  first  appeal  it  was 
heard  upon  the  same  bill,  and  as  there  is  no  certificate  of 
evidence  here,  reference  is  had  to  the  former  opinion  for 
a  statement  of  the  allegations  contained  in  the  bill.  The 
decree  entered  on  this  hearing  contained  the  same  findings 
as  the  former  decree,  and  in  addition  found  that  appellee 
derived  his  title  by  mesne  conveyances  from  the  govern-* 
ment  of  the  United  States,  all  of  which  were  duly  recorded 
in  Cook  county,  Illinois ;  that  the  government  patented  the 
premises  to  one  Hubbard  on  October  1,  1839,  and  that  by 
mesne  conveyances  from  Hubbard  to  appellee  the  govern- 
ment title  became  and  was  vested  in  appellee.  Appellants 
urge  as  reasons  for  a  reversal  of  this  decree,  that  costs 
were  erroneously  taxed  against  D.  Arnold,  one  of  the  ap- 
pellants ;  that  there  are  no  allegations  in  the  bill  to  support 
the  findings  in  the  decree  that  appellee  derived  his  title 
by  mesne  conveyances  from  the  government,  and  that  the 
findings  as  to  appellee's  title  are  the  same  as  those  found 
to  have  been  insufficient  in  the  former  appeal. 

The  ground  for  the  first  objection  is,  that  after  the  fil- 
ing of  the  original  bill  herein,  and  on  January  15,  1909, 
Arnold  was  defaulted  and  an  order  pro  confesso  entered 
against  him;  that  thereafter,  on  April  3,  1909,  and  at  a 
subsequent  term  of  the  superior  court,  leave  was  given  ap- 
pellee to  amend  his  bill  by  showing  that  prior  to  the  com- 
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mencement  of  the  suit  a  tender  had  been  made  to  Arnold 
in  excess  of  the  amount  due  him,  the  contention  being,  that 
the  order  pro  confesso  entered  against  Arnold  was  a  final 
adjudication  of  the  suit  as  to  him,  and  that  appellee  did 
not  have  the  right,  at  a  subsequent  term,  to  so  amend  his 
bill  as  to  materially  affect  the  interests  of  Arnold.  Where 
a  pro  confesso  order  has  been  entered,  the  effect  of  there- 
after filing  an  amended  bill  or  an  amendment  to  the  bill 
is  to  vacate  such  order,  and  the  defendants  theretofore  de- 
faulted are  admitted  to  answer  as  though  an  order  pro  con- 
fesso had  not  been  entered.  {Gibson  v.  Rees,  50  111.  383.) 
Upon  the  filing  of  this  amendment  the  order  defaulting 
Arnold  was  set  aside  and  a  rule  entered  requiring  him  to 
answer  the  amended  bill,  and  upon  his  failing  to  do  so  he 
was  again  defaulted.  Where  a  defendant  is  once  brought 
into  court  he  is  required  to  be  present  and  take  notice  of 
every  step  taken  in  the  progress  of  the  cause.  (Mix  v. 
Beach,  46  111.  311.)  Appellant  Arnold  was  compelled  to 
take  notice  of  the  fact  that  by  leave  of  court  appellee  might 
make  any  amendment  necessary  to  sustain  the  cause  of  ac- 
tion for  which  his  suit  was  intended  to  be  brought.  By 
the  service  of  summons  he  was  brought  into  court,  where 
it  was  his  duty  to  be  and  appear  until  the  case  was  dis- 
posed of,  and  he  was  entitled  to  no  further  notice  or  ser- 
vice under  the  practice  in  this  State.  (Niehoff  v.  People, 
171  111.  243.)  The  court  did  not  err  in  assessing  costs 
against  appellant  Arnold. 

As  to  the  second  contention,  appellee's  bill  alleges  that 
he  is  the  fee  simple  owner  of  the  premises,  and  that  he  ac- 
quired title  to  the  same  by  deed  dated  May  6,  1892,  from 
Annie  Lehmann  and  others,  and  the  decree  finds  that  he  is 
such  fee  simple  owner,  and  also  that  he  acquired  his  title 
by  mesne  conveyances  from  the  government  of  the  United 
States,  which  was  in  addition  to  the  finding  in  the  former 
decree.  As  we  said  in  Ruppe  v.  Glos,  243  111.  414:  "It 
would  not  have  been  necessary  to  a  finding  in  the  decree 
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that  appellee's  grantors  had  title  by  regular  chain  from  the 
government,  to  have  found  and  recited  all  the  conveyances 
and  proof  offered  in  evidence  to  pr.ove  that  title,  but  if 
appellee's  title  depended  upon  proof  of  record  title  in  his 
grantors,  it  was  necessary  that  the  decree  contain  some  re- 
cital showing  that  the  court  heard  proof  upon  the  subject 
and  of  its  conclusion  drawn  from  that  proof."  This  de- 
cree finds  from  the  proof  presented  that  appellee  derived 
his  title  from  the  government  and  that  all  of  the  convey- 
ances in  the  chain  of  title  were  duly  recorded  in  Cook 
county.  The  fact  that  the  decree,  in  addition,  finds  also  that 
appellee  acquired  his  title  from  Annie  Lehmann  by  deed  of 
May  6,  1892,  and  that  at  the  date  of  said  deed  the  prem- 
ises were,  and  have  since  been,  unimproved,  unoccupied 
and  vacant,  and  that  for  more  than  nine  successive  years 
thereafter  appellee  had  paid  all  taxes  and  assessments  lev- 
ied or  assessed  against  said  premises  under  claim  and  color 
of  title  made  in  good  faith  and  acquired  as  aforesaid,  does 
not,  as  appellants  claim,  vitiate  the  finding  of  the  decree 
that  appellee  derived  his  title  from  the  government.  It  is 
apparent  from  the  findings  in  the  decree  that  the  convey- 
ance from  Annie  Lehmann  to  appellee  was  one  of  the  con- 
veyances in  the  chain  of  title  from  the  government,  and  the 
finding  that  the  premises,  at  the  time  of  the  making  of  that 
deed,  were,  and  since  have  been,  vacant  and  unoccupied, 
and  that  appellee  had  paid  all  taxes  and  assessments  levied 
upon  the  premises  under  claim  and  color  of  title,  in  no  re- 
spect destroys  or  impairs  the  finding  that  appellee  was  the 
fee  simple  owner  of  the  premises  by  virtue  of  his  title  de- 
rived by  mesne  conveyances  from  the  government. 

The  decree  of  the  superior  court  removing  the  tax  deed 
of  appellants  as  a  cloud  upon  the  title  of  appellee  is  af- 
firmed. n  re        1 

Decree  affirmed. 
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John  Fecht,  Appellant,  vs.  Gus  T.  Freeman  et  al. 

Appellees. 

Opinion  filed  June  20,  1011 — Rehearing  denied  October  11,  ion. 

1.  Courts — county  courts  are  not  courts'  of  inferior  jurisdiction. 
County  courts  are  courts  of  limited  but  not  inferior  jurisdiction, 
and,  when  adjudicating  upon  the  class  of  questions  over  which 
they  have  general  jurisdiction,  as  liberal  intendments  will  be  in- 
dulged in  their  favor  as  will  be  extended  to  the  proceedings  of  cir- 
cuit courts. 

2.  Same — county  court's  appointment  of  conservator  cannot  be 
collaterally  attacked.  County  courts  have  jurisdiction  to  appoint 
conservators  for  insane  persons  and  jurisdiction  over  their  persons 
and  estates  after  a  conservator  has  been  appointed,  and  the  ques- 
tion whether  a  particular  county  court  has  jurisdiction  over  a  par- 
ticular estate  is  one  of  fact,  which  is  conclusively  settled  by  the 
judgment  of  the  county  court,  and  its  order  appointing  a  conser- 
vator cannot  be  collaterally  attacked  in  the  circuit  court. 

3.  Conservators — a  conservator's  appointment  cannot  be  ques- 
tioned in  proceeding  begun  by  him  in  circuit  court.  Whether  the 
insane  person  was  a  resident  of  the  county  when  the  conservator 
was  appointed  and  whether  he  was  induced  to  come  into  the  county 
for  the  purpose  of  serving  process  upon  him  are  questions  which 
the  county  court  has  power  to  consider  and  determine  in  making 
the  appointment,  and  they  cannot  be  re-litigated  in  the  circuit 
court  in  a  proceeding  instituted  by  the  conservator  to  set  aside  cer- 
tain deeds  made  by  his  ward. 

4.  Insane  persons — rule  where  parties  deal  with  insane  person. 
One  who  trades  property  with  an  insane  person  in  good  faith  and 
without  knowledge  of  the  insanity  should  be  placed  in  statu  quo  by 
requiring  the  money  paid  by  him  to  the  insane  person  to  be  re- 
turned before  the  transaction  is  set  aside;  but  if  he  does  not  deal 
in  good  faith  but  with  an  intention  to  defraud,  and  knew,  or  should 
have  known,  of  the  insanity,  the  transaction  may  be  set  aside  with- 
out requiring  him  to  be  reimbursed  for  the  money  paid  over. 

5.  Same — when  transaction  will  be  set  aside  without  requiring 
return  of  consideration.  A  transaction  whereby  an  insane  person 
exchanged  a  farm  worth  $12,500  for  $1250  cash,  some  worthless 
shares  of  mining  stock  and  a  house  and  lot  encumbered  for  more 
than  it  was  worth,  will  be  set  aside  at  the  suit  of  his  conservator 
without  requiring  the  return  of  the  consideration  if  it  is  lost  or 
squandered,  where  the  evidence  is  convincing  that  the  insane  per- 
son was  obviously  a  physical  and  mental  wreck  and  that  the  other 
parties  knowingly  used  his  condition  to  advance  their  o*wn  interests. 
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Appeal  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

H.  I.  Green,  and  O.  B.  Dobbins,  for  appellant. 

LeForgee,  Vail  &  Miller,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  in  the  circuit  court 
of  Champaign  county  by  John  Fecht,  by  his  conservator, 
against  Gus  T.  Freeman  and  Alice  J.  Freeman,  his  wife,  to 
set  aside  a  deed  to  the  east  half  of  the  south-east  quarter 
of  section  25,  in  township  20,  north,  range  10,  east  of  the 
third  principal  meridian,  in  Champaign  county,  Illinois,  exe- 
cuted by  John  Fecht  to  Gus  T.  Freeman  on  May  4,  1908, 
and  recorded  in  the  recorder's  office  of  the  said  county  on 
May  5,  1908,  and  for  other  relief.  An  answer  and  repli- 
cation were  filed,  and  the  case  was  referred  to  a  special 
master  to  take  the  proofs  and  report  his  conclusions.  The 
master  took  the  proofs,  and  after  overruling  objections 
thereto  filed  a  report,  finding  as  follows : 

(1)  That  the  court  had  jurisdiction  of  the  parties  and 
subject  matter. 

(2)  That  the  equities  of  the  cause  are  with  the  com- 
plainant. 

(3)  That  John  Fecht  was  on  the  4th  day  of  May,  1908, 
at  the  time  of  the  transaction  mentioned  in  said  bill  of  com- 
plaint, and  for  several  years  previous  thereto,  and  still  is, 
a  person  of  unsound  mind  and  not  capable  of  taking  charge 
of  his  property  and  affairs;  that  from  childhood  up,  his 
mental  ability  has  been  so  weak  and  undeveloped  that  he 
has  been  the  creature  of  mere  suggestion,  and  was  so  ad- 
dicted to  the  use  of  intoxicating  liquor  that  he  would  dis- 
pose of  any  of  his  effects  and  property  without  any  consid- 
eration for  their  real  value,  in  order  to  get  a  little  money 
with  which  to  purchase  intoxicating  liquor. 
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(4)  That  Henry  Johnson  was  duly  and  regularly  ap- 
pointed conservator  for  the  estate  of  the  said  John  Fecht 
by  a  court  of  competent  jurisdiction,  and  qualified  as  such 
prior  to  beginning  this  action. 

(5)  That  on  the  4th  day  of  May,  1908,  the  said  John 
Fecht  was  the  owner  of  the  following  described  real  es- 
tate: The  east  half  of  the  south-east  quarter  of  section  25, 
township  20,  north,  range  10,  east  of  the  third  principal 
meridian,  Champaign  county,  Illinois,  subject  to  a  mort- 
gage indebtedness  of  $500  to  the  Trevett-Mattis  Banking 
Company  of  Champaign,  Illinois,  said  mortgage  for  $500 
bearing  date  of  March  2,  1906,  and  due  in  five  years  there- 
after, with  interest  at  five  per  cent  per  annum,  which  said 
land  he  received  as  the  heir  and  devisee  of  his  father,  Mar- 
tin H.  Fecht,  who  departed  this  life  on  or  about  the  19th 
day  of  January,  1906,  leaving  a  last  will  and  testament 
devising  the  above  described  land  to  his  son,  John  Fecht, 
which  said  will  was  duly  probated  in  the  county  court  of 
Champaign  county,  Illinois,  and  that  the  land  so  owned  by 
John  Fecht  was  of  the  fair  cash  market  value  of  $13,000. 

(7)  That  on  the  4th  day  of  May,  1908,  the  said  John 
Fecht  made  a  deed  to  said  land  conveying  the  same  to  the 
defendant  Gus  T.  Freeman. 

(8)  That  the  defendants,  Gus  T.  Freeman  and  Alice  J. 
Freeman,  are  husband  and  wife. 

(9)  That  the  defendant  Gus  T.  Freeman,  on  the  4th 
day  of  May,  1908,  was  possessed  of  certificates  of  58,466 
shares  of  stock  in  the  Lewis  and  Clark  Gold  Mining  Com- 
pany of.  Grant's  Pass,  Oregon,  which  certificates  represented 
the  shares  of  stock  to  be  of  the  value  of  one  dollar  each. 

(10)  That  said  gold  mine  had  been  abandoned  long 
previous  to  May  4,  1908,  and  the  shares  of  stock  were  not 
of  the  value  of  one  dollar  each,  nor  of  anv  market  value 
whatever,  and  were  not  worth  the  paper  they  were  written 
upon,  and  the  defendant  Gus  T.  Freeman  had  knowledge 
of  the  same. 
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( 1 1 )  That  Alice  J.  Freeman,  on  the  4th  day  of  May, 
1908,  was  the  owner  of  lot  7  of  S.  H.  Busey's  third  ad- 
dition to  the  city  of  Urbana,  Illinois,  Champaign  county, 
upon  which  lot  was  located  a  house. 

(12)  That  on  the  4th  day  of  May,  1908,  the  fair  cash 
market  value  of  said  house  and  lot  was  $3000. 

(13)  That  on  the  4th  day  of  May,  1908,  the  said  Alice 
J.  Freeman,  with  Gus  T.  Freeman,  her  husband,  executed 
a  mortgage  upon  said  lot  7  of  S.  H.  Busey's  third  addition 
to  the  city  of  Urbana,  Illinois,  for  $3500,  to  George  W. 
Busey,  trustee  for  M.  W.  Busey,  said  mortgage  purporting 
to  secure  one  note  of  even  date  therewith  for  the  principal 
sum  of  $3500,  bearing  interest  at  six  per  cent  per  annum, 
payable  semi-annually,  and  due  one  year  after  date  thereof, 
and  the  acknowledgment  bearing  date  of  May  1,  1908,  be- 
ing made  and  executed  on  the  4th  day  of  May,  1908,  and 
dated  back  by  said  defendants  and  filed  for  record  on  the 
5th  day  of  May,  1908,  and  the  consideration  for  the  same 
being  paid  on  the  5th  day  of  May,  1908,  and  the  said  mort- 
gage was  for  $500  more  than  the  fair  cash  market  value  of 
said  property. 

(14)  That  the  said  John  Fecht,  under  the  direction  of 
one  J.  F.  Geddes,  of  the  city  of  Danville,  came  to  the  office 
of  said  Gus  T.  Freeman,  in  the  city  of  Urbana,  in  company 
with  and  was  introduced  by  one  Robert  Swift  to  Gus  T. 
Freeman  on  or  about  the  first  day  of  May,  1908,  and  at 
said  time  the  defendant  Gus  T.  Freeman,  in  accordance 
\vith»a  previous  arrangement  with  the  said  J.  F.  Geddes, 
of  Danville,  Illinois,  made  a  proposition  to  John  Fecht  to 
trade  for  his  eighty  acres  of  land  described,  giving  said 
John  Fecht  for  said  land  the  house  and  lot  above  described 
of  the  defendant  Alice  J.  Freeman,  together  with  the  cer- 
tificates of  shares  of  the  gold  mining  stock  in  possession  of 
the  defendant  Gus  T.  Freeman  and  about  $1000  in  cash. 

(15)  That  at  that  time  the  said  John  Fecht  was  of  un- 
sound mind  and  was  not  capable  of  taking  charge  of  his 
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property,  and  had  not  the  mental  ability  to  understand  the 
nature  and  extent  of  such  a  transaction,  and  had  not  the 
mental  ability  to  understand  the  value  of  the  said  eighty 
acres  of  land  above  described  which  he  at  that  time  owned, 
and  that  the  enfeebled  mental  condition  of  the  said  John 
Fecht  was  of  such  an  extent  and  character  and  so  manifest 
that  any  person  could  observe  the  same  in  a  few  minutes* 
conversation  with  him,  and  that  the  mind  of  the  said  John 
Fecht  was  so  manifestly  weak  that  he  would  follow  the  sug- 
gestion of  any  person  who  would  offer  him  or  give  him  a 
small  amount  of  money. 

(16)  That  on  the  4th  day  of  May,  1908,  again  in  com- 
pany with  one  Robert  Swift,  the  said  John  Fecht  came  from 
the  office  of  J.  F.  Geddes,  in  the  city  of  Danville,  to  the 
said  city  of  Urbana,  to  the  office  of  the  defendant  Gus 
T.  Freeman,  who  thereupon  took  him  to  the  office  of  one 
L.  B.  Saffer,  in  said  city  of  Urbana,  and  consummated  with 
said  John  Fecht  a  trade,  the  said  John  Fecht  conveying,  by 
a  warranty  deed  to  Gus  T.  Freeman,  the  eighty  acres  of 
land  so  owned  by  him,  namely,  the  east  half  of  the  south- 
east quarter  of  section  25,  in  township  20,  north,  range  10, 
east  of  the  third  principal  meridian,  in  Champaign  county, 
Illinois,  subject  to  a  mortgage  of  $500  thereon  to  the 
Trevett-Mattis  Banking  Company,  and  said  Gus  T.  Free- 
man gave  to  the  said  John  Fecht  for  said  real  estate  a 
warranty  deed  made  and  executed  by  Alice  J.  Freeman  and 
Gus  T.  Freeman,  her  husband,  for  lot  7  of  S.  H.  Busey's 
third  addition  to  the  city  of  Urbana,  Illinois,  subject'to  a 
mortgage,  (which  mortgage,  by  the  terms  of  the  deed,  the 
said  John  Fecht  assumed  and  agreed  to  pay,)  certificates 
of  58,466  shares  of  stock  in  the  Lewis  and  Clark  Gold  Min- 
ing Company  of  Grant's  Pass,  Oregon,  and  $1250  in  cash. 

(17)  That  at  the  time  the  said  trade  was  made  the 
said  John  Fecht  was  so  weak  mentally  that  he  did  not  un- 
derstand the  nature  and  extent  of  the  trade  in  which  he 
was  entering,  and  that  said  defendants,  Gus  T.  Freeman 
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and  Alice  J.  Freeman,  together  with  the  agents  that  were 
working  for  the  said  defendants,  knew,  or  by  the  exercise 
of  reasonable  care  could  have  known,  of  his  weak  mental 
condition  at  said  time. 

(18)  That  the  said  will  of  Martin  H.  Fecht  by  which 
the  said  John  Fecht  received  title  to  the  eighty  acres  of 
land  in  question,  contained  a  clause  as  follows:  "With 
this  provision,  that  he  shall  not  sell  or  dispose  of  the  said 
land  until  he  shall  have  reached  the  age  of  forty-five  years/ ' 
which  provision  the  said  Gus  T.  Freeman  knew  and  con- 
cerning wrhich  he  consulted  with  attorneys  previous  to  the 
time  of  making  any  arrangements  with  the  said  John  Fecht 
concerning  the  said  trade,  and  the  said  Gus  T.  Freeman 
knew  that  the  said  John  Fecht  at  the  time  was  of  about 
twenty-five  years  of  age,  which  provision,  together  with  the 
age  of  the  said  John  Fecht,  should  have  put  the  defendant 
Gus  T.  Freeman  upon  his  inquiry  as  to  the  mental  capacity 
of  John  Fecht. 

(19)  That  the  defendant  Alice  J.  Freeman,  on  the  4th 
day  of  May,  1908,  knew  that  the  fair  cash  market  value  of 
lot  7  in  S.  H.  Busey's  third  addition  to  the  city  of  Urbana 
did  not  exceed  $3000,  and  that  she,  together  with  her  hus- 
band, at  the  time  of  the  trade  in  question  executed  a  mort- 
gage upon  said  property  for  $3500,  which  the  said  Alice 
J  Freeman  and  her  husband  knew  was  far  in  excess  of  the 
fair  cash  market  value  of  said  property,  and  the  defendants, 
Alice  J.  Freeman  and  Gus  T.  Freeman,  knew  that  the  price 
asked  in  said  trade,  with  the  encumbrance  upon  said  prop- 
erty of  $3500,  was  so  grossly  inadequate  that  they  were 
constructively  conspiring  to  defraud  and  take  advantage  of 
the  enfeebled  mental  condition  of  John  Fecht  in  said  trade, 
by  causing  the  said  John  Fecht,  by  the  terms  of  said  trade, 
to  assume  and  agree  to  pay  said  mortgage  of  $3500. 

(20)  That  the  reasonable  fair  cash  market  value  of  the 
eighty  acres  of  land  so  conveyed  by  John  Fecht  to  Gus 
T.  Freeman  was  $12,000,  and  that  the  reasonable  fair  cash 
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market  value  of  the  house  and  lot  conveyed  by  Alice  J. 
Freeman  to  John  Fecht  was  $3000,  subject  to  a  mortgage 
of  $3500,  which  John  Fecht  assumed  and  agreed  to  pay; 
that  the  fair  cash  market  value  of  the  gold  mining  stock 
was  not  anything,  and  that  the  only  thing  that  John  Fecht 
received  for  his  eighty  acres  of  land  was  a  check  for  $1250. 

(21)  That  the  defendant  Gus  T.  Freeman  in  this  trade 
acted  for  himself  and  as  agent  for  his  wife,  Alice  J.  Free- 
man, and  that,  acting  for  himself  and  as  such  agent,  he 
did  fraudulently,  maliciously  and  unlawfully  take  advan- 
tage of  the  enfeebled  mental  condition  of  said  John  Fecht, 
and  did  make  said  trade  for  the  purpose  of  defrauding  and 
cheating  said  John  Fecht  out  of  his  land  and  property. 

(22)  That  a  decree  should  be  entered  in  this  court  that 
the  deed  from  the  said  John  Fecht  to  Gus  T.  Freeman  be 
canceled  and  declared  null  and  void,  and  the  defendants  be 
required  to  cause  to  be  conveyed  to  said  John  Fecht  the 
said  premises  conveyed  by  the  said  John  Fecht  to  said  Gus 
T.  Freeman,  and  that  the  said  John  Fecht  be  required  to 
convey  to  the  said  Alice  J.  Freeman  the  title  to  the  house 
and  lot  conveyed  by  said  Alice  J.  Freeman  to  the  said  John 
Fecht,  and  the  said  John  Fecht  be  released  from  the  agree- 
ment to  pay  the  mortgage  placed  upon  said  house  and  lot 
by  the  said  Alice  J.  Freeman,  and  John  Fecht  return,  with 
proper  assignment,  the  certificates  of  the  gold  mining  stock 
secured  from  Gus  T.  Freeman. 

(23)  That  the  said  John  Fecht,  by  reason  of  his  men- 
tal incapacity,  has  wasted  and  lost  the  $1250  paid  to  him 
in  said  trade  by  the  defendant  Gus  T.  Freeman,  and  that 
the  defendants  had  knowledge  of  the  mental  incapacity  of 
the  said  John  Fecht,  and  by  making  use  of  said  mental  in- 
capacity obtained  the  conveyance  of  land  in  question  from 
said  John  Fecht  for  a  consideration  so  inadequate  as  to  be 
inequitable,  and  to  evince  that  it  was  the  intention  of  the 
defendants  to  take  advantage  of  the  infirmity  of  the  said 
John  Fecht  and  to  defraud  him,  and  that  the  said  John 
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Fecht  should  not  be  required  to  return  to  the  defendants 
Ihe  $1250  which  was  paid  to  him  in  the  consideration  of 
said  trade. 

The  objections  filed  with  the  master  were  renewed  as 
exceptions  in  the  circuit  court,  and  were  sustained  as  to 
findings  Xos.  2,  3,  4,  15,  18,  19,  21  and  23,  and  the  court 
prepared  in  lieu  thereof  findings  as  follows: 

That  John  Fecht  was  devised  by  the  will  of  his  father, 
Martin  H.  Fecht,  (which  will  was  duly  admitted  to  pro- 
bate and  recorded  in  the  records  of  Champaign  county,) 
the  east  half  of  the  south-east  quarter  of  section  25,  town- 
ship 20,  north,  range  10,  east  of  the  third  principal  merid- 
ian, in  Champaign  county;  that  the  provisions  of  said  will 
restricting  the  alienation  of  this  property  by  the  said  John 
Fecht  until  he  should  arrive  at  the  age  of  forty-five  is  void 
and  of  no  effect.  The  court  further  finds  that  by  the  will 
of  said  Martin  H.  Fecht  he  made  John  Fecht  co-executor 
with  his  brother,  and  that  from  and  after  the  death  of  the 
said  Martin  H.  Fecht  the  said  John  Fecht  managed  and 
controlled  his  own  property,  and  was  permitted  so  to  do 
and  recognized  as  capable  of  so  doing  by  his  said  father 
by  said  will,  and  that  from  that  time  until  the  time  of  the 
alleged  appointment  of  a  conservator  the  aforesaid  John 
Fecht  did  transact  all  his  business  matters,  dealt  in  busi- 
ness ways  and  had  the  control  of  his  property  and  the  use 
and  expenditures  of  the  same  with  the  general  public  as 
an  ordinary  person  and  was  so  treated  by  persons  who  so 
dealt  with  him;  that  the  said  John  Fecht  was  treated  and 
dealt  with  by  persons  who  had  business  relations  with  him 
during  said  time  as  ordinarily  capable  of  doing  such  busi- 
ness as  they  were  transacting  with  him.  The  court  further 
finds  that  there  was  no  conspiracy  entered  into  by  said  Gus 
T.  Freeman  or  Alice  J.  Freeman  with  any  person  what- 
ever, for  the  purpose  of  defrauding  or  cheating  the  said 
John  Fecht  out  of  his  property.  The  court  further  finds 
that  prior  to  the  time  of  a  trade  entered  into  by  and  be- 
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tween  Gus  T.  Freeman  and  John  Fecht  the  said  John  Fecht 
had  been  endeavoring  through  various  parties  to  berrow 
money  upon  the  land  so  owned  by  him,  and  that  by  reason 
of  the  clause  of  the  will  of  the  said  Martin  H.  Fecht  in 
attempting  to  prevent  the  alienation  of  the  said  premises, 
parties  from  whom  said  loan  was  sought  to  be  obtained 
declined  to  make  the  same.  The  court  further  finds  that 
having  failed  to  obtain  said  loan  the  said  John  Fecht  then 
determined  to  dispose  of,  sell  and  convey  his  said  premises 
regardless  of  their  value,  and  entered  into  negotiations  by 
which  the  said  sale  was  consummated  and  the  said  property 
purchased  by  defendant  Gus  T.  Freeman;  that  prior  to  the 
time  of  the  said  purchase  the  said  Gus  T.  Freeman  knew 
nothing  of  the  mental  condition  or  mental  capacity  or  abil- 
ity to  transact  business  of  the  said  John  Fecht,  and  that 
there  was  nothing  whatever  at  that  time  or  in  the  trans- 
action that  gave  him  any  reason  to  believe  or  suspect  that 
the  said  John  Fecht  did  not  know  or  understand  the  value 
of  the  property  he  owned  or  the  value  of  the  property 
that  he  was  receiving  from  Gus  T.  Freeman,  except  the 
fact  that  he  made  no  investigation  whatever  of  the  value 
of  the  shares  of  gold  stock  which  he  was  receiving  as  a 
part  consideration  for  the  said  trade.  The  court  further 
finds  that  at  the  time  of  the  said  trade  the  said  John  Fecht 
was  not  mentally  capable  of  transacting,  understanding  or 
protecting  himself  in  the  trade  which  he  then  consummated, 
and  that  the  said  Gus  T.  Freeman  having  had  no  notice 
or  knowledge  of  the  condition  of  the  said  John  Fecht,  the 
trade  so  consummated  and  made  was  one  which  was  not 
void  but  only  voidable.  The  court  further  finds  that  at  the 
time  of  the  alleged  appointment  of  Henry  Johnson  as  con- 
servator of  the  estate  of  John  Fecht,  and  at  the  time  of 
the  institution  of  said  proceedings,  and  for  a  considerable 
time  prior  thereto,  the  said  John  Fecht  was  not  a  resident 
of  the  county  of  Champaign,  State  of  Illinois;  that  he  at 
that  time  resided  in  the  city  of  Danville,  county  of  Vermil- 
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ion,  State  of  Illinois ;  that  he  was  then  engaged  in  business 
in  said  city  in  said  Vermilion  county,  had  voted  at  an  elec- 
tion prior  thereto  and  had  become  a  resident  of  that  county. 
The  court  further  finds  that  for  the  purpose  of  securing  the 
appointment  of  a  conservator  by  the  county  court  of  Cham- 
paign county  the  said  John  Fecht  was  illegally  and  fraudu- 
lently brought  within  the  jurisdiction  of  Champaign  county, 
where  service  was  had  upon  him  in  said  proceedings,  and 
that  the  said  John  Fecht  was  not  at  that  time  a  resident 
of  the  said  Champaign  county,  and  that  the  bringing  of 
the  said  John  Fecht  within  the  jurisdiction  of  said  county 
court  of  said  Champaign  county  and  of  service  of  process 
upon  him  in  that  county  did  not  give  the  county  court  of 
Champaign  county  jurisdiction  or  authorize  it  to  appoint  a 
conservator  for  said  John  Fecht,  and  that  by  reason  of  the 
failure  of  the  said  county  court  of  Champaign  county  to 
have  jurisdiction  to  make  the  said  appointment  the  alleged 
appointment  of  the  conservator  of  John  Fecht  as  herein 
set  forth  in  the  bill  of  complaint  is  not  sustained,  and  that 
there  was  no  legally  appointed  conservator  of  said  John 
Fecht,  and  that  the  plaintiff  herein  is  not  authorized  to 
and  cannot  maintain  this  action.  It  is  therefore  ordered 
that  a  decree  be  entered  dismissing  the  bill,  and  it  is  ordered 
that  the  bill  be  and  is  hereby  dismissed  at  the  cost  of  the 
estate  of  John  Fecht,  without  prejudice. 

Thereupon  the  court  entered  a  decree  dismissing  the 
bill  at  the  cost  of  the  estate  of  John  Fecht,  without  preju- 
dice, and  John  Fecht,  by  his  conservator,  has  prosecuted 
an  appeal  to  this  court. 

The  findings  of  the  master  that  John  Fecht  was  incom- 
petent to  make  the  deed  and  that  the  same  should  be  set 
aside  for  that  reason  were  all  approved,  and  the  court,  by 
its  rulings  upon  the  exceptions,  disagreed  with  the  master 
on  the  following  propositions,  only:  First,  that  the  con- 
servator of  John  Fecht  was  duly  appointed  by  the  county 
court  of  Champaign  county ;  and  second,  that  Gus  T.  Free- 
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man  did  not  act  in  good  faith  in  dealing  with  said  John 
Fecht  and  wfthout  notice  that  he  was  incompetent  to  make 
said  deed,  and  that  the  same  should  be  set  aside  without 
reimbursing  Gus  T.  Freeman  for  the  cash  payment  which 
he  made  John  Fecht  at  the  time  said  deed  was  made  and 
delivered. 

.  This  record  is  voluminous,  but  there  is  but  little  conflict 
in  the  evidence  as  to  the  material  facts.  Martin  H.  Fecht, 
a  widower,  and  his  sons,  John  and  Harm  Fecht,  resided 
upon  a  one  hundred  and  sixty  acre  farm  in  Champaign 
county,  where  Martin  H.  Fecht  died  in  1906,  testate,  leav- 
ing the  said  farm  clear  of  encumbrance,  which  was  of  the 
value  of  about  $28,000,  and  possessed  of  about  $10,000 
worth  of  personal  property.  By  his  will  he  gave  to  John 
the  real  estate  in  controversy  and  $6000  in  money  and  the 
balance  of  his  estate  to  his  son  Harm  Fecht,  and  appointed 
his  sons  as  executors.  The  will  was  admitted  to  probate, 
and  within  one  year  thereafter  John  came  into  possession 
of  the  eighty  acres  of  land  devised  to  him  and  of  $6000 
in  cash.  The  family  physician,  Dr.  McKinney,  who  had 
treated  the  family  for  many  years,  testified  that  Mrs.  Fecht 
was  insane  for  many  years  prior  to  her  death  and.  that 
Martin  H.  Fecht  was  demented  and  a  dipsomaniac;  that 
he  only  knew  two  things, — one  to  acquire  land  and  keep  it, 
and  the  other  to  drink  whisky, — and  that  he  died  of  delir- 
ium tremens  and  pneumonia  while  living  alone  with  his 
sons  and  surrounded  by  the  most  filthy  conditions  he  ever 
witnessed.  Dr.  Walker  testified  to  the  same  conditions,  and 
they  both  agreed  the  condition  of  his  parents  and  the  con- 
ditions under  which  he  was  raised  affected  materially  the 
physical  and  mental  growth  of  John  Fecht.  Two  score  or 
more  of  the  neighbors  of  the  Fecht  family  testified  that 
John  Fecht  from  his  infancy  was  mentally  weak,  bordering 
on  imbecility;  that  he  could  not  learn  at  school,  and  that 
as  he  has  grown  older  his  mental  deficiencies  and  weak- 
nesses increased  and  were  more  apparent;    that  for  some 
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years  prior  to  the  execution  of  the  deed  now  sought  to  be 
set  aside  he  was  drunk  substantially  all  the  time  if  he  could 
obtain  liquor,  and  that  within  eighteen  months  after  he  had 
received  the  $6000  in  cash  from  his  father's  estate  he  had 
squandered  every  cent  of  that  amount,  together  with  the 
rents  of  the  farm,  and  had  encumbered  the  land  for  $500, 
which  had  gone  in  the  same  way.     Dr.  McKinney  testified 
that  John  Fecht  was  a  masturbater,  and  that  when  John 
was  about  eighteen  years  old  he  attempted  self -castration, 
and  that  when  the  witness,  in  company  with  Dr.  Walker, 
arrived  at  the  Fecht  home  he  found  John  covered  with 
blood,  his  testicles  partially  severed  and  his  private  parts 
covered  writh  wood  ashes  and  wrapped  in  filthy  rags,  and 
his  only  excuse  for  the  act  given  to  the  physicians  was  that 
his  father  had  been  castrating  pigs  in  the  forenoon,  and  as 
he  was  no  good  he  concluded  to  treat  himself  in  the  same 
manner.     On  another  occasion  he  called  upon  Dr.  Harris 
in  the  evening  and  desired  medical  treatment.    The  doctor, 
on  examination,  found  he  had  small-pox,  and  directed  him 
to  go  immediately  to  his  home,  in  company  with  another 
debauchee  who  was  with  him,  and  remain  there  until  he 
(the  doctor)  should  arrive.    John  inquired  of  the  doctor  if 
small-pox  was  a  serious  matter.     The  doctor  explained  to 
him  the  nature  of  the  disease  and  he  went  away.     On  the 
arrival  of  the  doctor  at  the  farm  he  was  unable  to  find  him, 
but  in  a  short  time  he  arrived  in  company  with  his  friend 
and  stated  they  had  been  to  a  neighbor's  to  get  breakfast. 
After  his  father's  death  he  made  his  home  with  his  brother, 
who  was  married  and  who  had  more  mentality  than  John. 
For  a  year  or  two  after  the  death  of  his  father  John  tried 
to  farm,  but  with  no  success.    He  surrounded  himself  with 
drunken  characters  and  neglected  the  farm.     He  then  went 
into  the  implement  business  in  a  small  village  near  his 
home,  but  that  only  lasted  three  months,  when  it  was  closed 
out.     During  the  time  he  was  conducting  the  implement 
business  complaint  was  made  to  the  town  supervisor  that 
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he  was  constantly  drunk,  that  he  slept  in  barns  and  was  a 
general  nuisance  to  the  neighborhood,  and  a  request  was 
made  that  he  be  cared  for.  He  then  purchased  a  restaurant 
in  Danville,  which  he  carried  on  for  a  few  days  and  then 
abandoned.  He  afterwards  purchased  a  second-hand  cloth- 
ing business  in  Danville,  which  seems  to  have  been  soon 
converted  into  a  drinking  place  and  a  resort  for  lewd  char- 
acters. The  witnesses,  with  the  exception  of  Freeman,  a 
lawyer  by  the  name  of  Saffer,  (who  claimed  his  privilege 
on  the  ground  he  closed  the  deal  for  Freeman,)  a  real  es- 
tate agent  from  Danville  by  the  name  of  Geddes,  and  one 
Swift,  a  hanger-on  at  the  office  of  Geddes,  who  helped 
Freeman  engineer  the  trade  whereby  Freeman  got  the  deed 
to  the"  land  in  controversy,  all  testified  that  no  rational  per- 
son could  converse  with  John  Fecht  for  but  the  briefest 
period  and  upon  the  simplest  subjects  without  discovering 
that  he  was  weak-minded  and  unable  to  do  business.  John 
Fecht  was  small  in  stature,  and  the  witnesses  generally 
spoke  of  him  as  a  boy,  although  he  was  twenty-five  years 
of  age,  and  said  he  talked  like  a  boy  six  or  eight  years  old 
instead  of  like  a  man;  that  if  he  had  money  in  his  posses- 
sion, regardless  of  the  amount,  he  soon  parted  with  it,  and 
that  he  often  begged  for  food  from  house  to  house,  and 
asked  people  with  whom  he  was  acquainted  for  money  with 
which  to  buy  something  to  eat. 

The  foregoing  facts  clearly,  we  think,  establish  that 
the  master  and  chancellor  were  justified  in  finding  that 
John  Fecht  was  wholly  unable  to  take  care  of  himself  or 
to  protect  his  property,  especially  as  against  Freeman  and 
the  men  who  were  acting  with  him  in  their  endeavor  to 
get  the  farm  from  John  Fecht.  The  eighty  acres  owned  by 
John  Fecht  were  valued  at  about  $175  per  acre  and  were 
found  by  the  master  to  be  worth  $13,000.  The  eighty  acres 
received  by  his  brother  were  worth  about  $15,000,  and  John 
was  given  $2000  more  of  the  personal  property  than  his 
brother  to  equalize  the  two  eighties  of  land.     John  had 
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mortgaged  his  eighty  for  $500,  so  that  his  equity  therein  on 
May  4,  1908, — the  date  of  the  deed, — was  worth  $12,500. 
For  that  eighty  acres  John  Fecht  received  from  Freeman  a 
house  and  lot  in  the  city  of  Urbana,  which  the  master  and 
chancellor  found  was  worth  $3000  and  which  for  the  pur- 
pose of  the  trade  was  encumbered  by  Freeman  for  $3500, 
which  encumbrance  John  Fecht  assumed  and  agreed  to  pay ; 
58,466  shares  of  mining  stock,  of  the  par  value  of  one  dol- 
lar per  share,  in  a  defunct  mining  company  of  which  Free- 
man was  president  and  wrhich  stock  was  absolutely  worth- 
less, and  a  check  for  $1250,  which  check  was  cashed  by 
John  Fecht  and  the  proceeds  given  away,  lost  or  squan- 
dered within  a  few  days.  It  is  therefore  clear  from  the 
foregoing  figures,  which  are  taken  from  the  testimony  of 
Freeman,  that  Fecht  did  not  receive  from  Freeman  to  ex- 
ceed $1250  for  the  equity  in  a  farm  that  was  worth  $12,500. 
The  first  question,  in  law,  which  arises  on  this  record 
is,  could  the  appointment  of  a  conservator  of  John  Fecht 
by  the  county  court  of  Champaign  county  be  attacked  col- 
laterally in  this  proceeding?  We  are  of  the  opinion  it 
could  not.  The  county  courts  of  this  State  are  created  by 
the  constitution,  and  while  they  are  courts  of  limited  ju- 
risdiction they  are  not  Courts  of  inferior  jurisdiction,  and 
when  adjudicating  upon  the  class  of  questions  over  which 
they  have  general  jurisdiction,  as  liberal  intendments  will 
be  indulged  in  their  favor  as  will  be  extended  to  the  pro- 
ceedings of  the  circuit  courts.  The  county  courts  of  this 
State  have  jurisdiction  to  appoint  conservators  of  insane 
and  distracted  persons,  spendthrifts,  etc.,  and  jurisdiction 
over  their  persons  and  estates  after  a  conservator  has  been 
appointed,  and  the  question  whether  a  particular  county 
court  has  jurisdiction  of  a  particular  estate  is  a  question 
of  fact  to  be  determined  by  that  court,  and  when  that 
question  is  once  determined  by  the  county  court  its  judg- 
ment is  conclusive  and  cannot  be  questioned  by  the  circuit 
court  in  a  collateral  proceeding.     (Bostwick  v.  Skinner,  80 
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111.  147.)  In  this  case  a  petition  was  filed  in  the  county 
court  of  Champaign  county  for  the  appointment  of  a  con- 
servator of  John  Fecht  on  the  ground  that  he  was  insane 
and  unable  to  care  for  his  property.  A  summons  was  is- 
sued and  served  upon  John  Fecht  in  Champaign  county  by 
the  sheriff  of  that  county.  A  guardian  ad  Jit  em  was  ap- 
pointed by  the  court  to  represent  the  defendant,  who  ap- 
peared by  attorney.  A  jury  was  selected,  which  after  a 
trial  found  that  John  Fecht  was  a  resident  of  Champaign 
county,  was  insane  and  that  a  conservator  should  be  ap- 
pointed of  his  person  and  estate,  and  thereupon  the  court 
entered  judgment  upon  the  verdict  and  thereafter  appointed 
Henry  Johnson  as  conservator  of  John  Fecht.  He  duly 
qualified  and  thereupon  filed  this  bill.  Henry  Johnson,  how- 
ever, died  during  the  pendency  of  this  suit,  and  William  H. 
Wheat  was  appointed  by  the  county  court  of  Champaign 
county  in  his  stead  as  conservator  of  John  Fecht  and  quali- 
fied, and  was  by  order  of  the  circuit  court  substituted  as 
complainant  instead  of  Henry  Johnson  and  has  prosecuted 
this  appeal  on  behalf  of  his  ward. 

But  two  reasons  are  urged  why  the  appointment  of  a 
conservator  of  John  Fecht  by  the  county  court  of  Cham- 
paign county  was  not  regular :  First,  that  John  Fecht  was 
a  resident  of  Vermilion  county,  and  not  of  Champaign 
county,  at  the  time  the  proceedings  to  appoint  a  conserva- 
tor were  commenced;  and  second,  that  John  Fecht  was 
induced  to  come  into  Champaign  county  from  Vermilion 
county,  before  the  conservator  had  been  appointed,  in  order 
that  process  might  be  served  upon  him.  These  were  ques- 
tions that  the  county  court  of  Champaign  county  had  the 
power  to  consider  and  determine, — that  is,  that  court  might 
rightfully  determine  for  itself  whether  it  had  jurisdiction 
of  the  person  of  John  Fecht,  and  the  court  having  deter- 
mined these  questions  and  proceeded  to  hear  the  cause,  its 
determination  thereon  was  conclusive  of  those  questions 
and  its  judgment  in  that  regard  could  not  be  reviewed  by 
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the  circuit  court  in  this  proceeding,  which  is  a  proceeding 
collateral  to  the  proceeding  in  the  county  court  for  the  ap- 
pointment of  a  conservator. 

The  authorities  in  this  State  are  all  one  way  upon  the 
question  that  the  county  courts  of  this  State,  in  the  ap- 
pointment of  guardians,  administrators  and  conservators, 
are  judges  of  their  own  jurisdiction.  In  Dodge  v.  Cole, 
97  I"-  338,  which  was  a  proceeding  in  chancery  by  a  con- 
servator to  set  aside  a  fraudulent  conveyance,  where  it  was 
contended  the  county  court  which  made  the  appointment 
did  not  have  jurisdiction  to  make  the  appointment  by  rea- 
son of  the  fact  that  the  insane  person  was  not  a  resident  of 
the  county  in  which  the  appointment  was  made,  the  court, 
on  page  351  of  the  opinion,  said:  "It  is  claimed,  in  the 
first  place,  that  the  proceedings  in  the  DeWitt  circuit  court 
in  which  Maria  Sharp  was  adjudged  an  insane  person  and 
John  H.  Lisk  was  appointed  her  conservator  are  null  and 
void  for  the  reason  it  does  not  appear  that  there  was  per- 
sonal service  on  her,  and  that  therefore  Lisk  had  no  right 
or  authority,  as  conservator,  to  make  application  for  a  sale 
of  the  land  or  to  sell  the  same  under  the  directions  of  the 
court;  that  his  appointment  being  void,  his  action  in  the 
premises  must  be  regarded  as  that  of  a  mere  stranger ;  and 
in  support  of  this  position  Eddy  v.  People,  15  111.  386,  is 
cited  and  relied  on.  It  is  sufficient  to  say  with  respect  to 
this  question,  that  we  are  of  opinion  that  the  validity  of 
Lisk's  appointment  as  conservator  cannot  be  inquired  into 
in  a  collateral  proceeding  like  the  present.  It  is  the  settled 
doctrine  of  this  court  that  the  regularity  or  validity  of  an 
administrator's  appointment  cannot  be  questioned  collater- 
ally, (Wight  v.  Wallbaum,  39  111.  554;  Duffin  v.  Abbott, 
48  id.  18;)  and  on  principle  we  can  see  no  difference  in 
the  case  of  a  conservator  and  an  administrator." 

In  the  late  case  of  Balsewicz  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  240  111.  238,  an  administrator  was  ap- 
pointed in  Bureau  county  and  a  suit  for  damages  was  com- 
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menced  by  the  administrator  so  appointed,  in  that  county. 
The  defendant  offered  in  evidence  a  release  made  by  a 
prior  administrator  who  h^xi  been  appointed  by  the  probate 
court  of  Cook  county,  and  it  was  sought  to  prove  in  that 
case  that  the  appointment  in  Cook  county  was  void,  for 
want  of  jurisdiction.  This  court  held  otherwise,  and  on 
page  246  of  the  opinion  said :  "The  probate  court  of  Cook 
county  has  general  jurisdiction  of  the  settlement  of  the 
estates  of  deceased  persons,  and,  when  adjudicating  upon 
questions  arising  in  such  matters,  as  liberal  intendments  are 
to  be  made  in  favor  of  its  findings  as  of  those  of  courts 
of  general  jurisdiction.  (Bostwick  v.  Skinner,  80  111.  147; 
Blair  v.  Sennott,  134  id.  78.)  Residence  of  the  deceased, 
at  the  time  of  his  death,  within  the  territorial  jurisdiction  of 
the  court  is  essential  to  give  the  probate  court  jurisdiction 
to  grant  administration  of  his  estate.  But  the  probate  court 
having  general  jurisdiction  of  the  subject  matter  of  the  set- 
tlement of  estates,  if  such  court  has  assumed  jurisdiction 
of  a  particular  estate  and  granted  administration  thereof, 
then,  in  accordance  with  the  rule  in  regard  to  the  acts  of 
courts  of  general  jurisdiction  that  all  intendments  of  law- 
are  in  favor  of  such  acts  and  that  they  are  presumed  to 
have  jurisdiction  to  give  the  judgments  they  render  until 
the  contrary  appears,  such  grant  of  administration  is  con-' 
elusive  and  not  subject  to  attack  in  a  collateral  proceeding. 
(Wight  v.  Wallbaum,  39  111.  554;  Schnell  v.  City  of  Chi- 
cago,  38  id.  382;  Hobson  v.  Bwan,  62  id.  146;  Bostzvick  v. 
Skinner,  supra.)  In  these  cases  the  question  did  not  arise 
precisely  as  it  does  here.  The  case  of  Bolton  v.  Schriever, 
135  N.  Y.  65,  however,  presents  the  question  as  it  arises 
here,  and  it  was  there  held  that  the  fact  that  the  decedent 
was  not  at  the  time  of  his  death  a  resident  of  the  county 
in  which  administration  of  his  estate  was  had  does  not  au- 
thorize a  collateral  attack  upon  the  acts  of  the  administra- 
tor. While  there  are  decisions  to  the  contrary,  the  decided 
weight  of  authority  is  in  favor  of  the  proposition  that  the 
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appointment  of  an  administrator  by  a  court  of  general  pro- 
bate jurisdiction  is  valid  against  collateral  attack  on  the 
ground  that  the  decedent  was  not  a  resident  of  the  county. 
Kling  v.  Connell,  105  Ala.  590;  Irzvin  v.  Scriber,  18  Cal. 
499;  Eller  v.  Richardson,  89  Tenn.  575;  Railway  Co.  v. 
Mahoney,  id.  311;  Jordan  v.  Chicago  and  Northwestern 
Railway  Co.  125  Wis.  581 ;  Comstock  v.  Crawford,  3  Wall. 
396;  Grignon's  Lessee  v.  Astor,  2  How.  319." 

Numerous  other  cases  might  be  cited  covering  the  fore- 
going proposition,  but  the  law  is  so  well  settled  upon  the 
subject  in  this  State  that  we  deem  it  unnecessary  to  quote 
further  from  the  cases.  The  following  cases  substantiate 
the  doctrine  that  a  bill  in  a  case  like  this  is  collateral  to 
the  appointment  of  a  conservator  by  the  county  court,  and 
that  the  circuit  court,  in  a  proceeding  like  this,  is  power- 
less to  inquire  into  the  validity  of  the  appointment  of  such 
conservator  or  to  review  the  judgment  of  the  county  court 
upon  that  subject:  Propst  v.  Meadows,  13  111.  157;  Mat- 
thews v.  Hoff,  113  id.  90;  Blair  v.  Sennott,  134  id.  78; 
Bradley  v.  Drone,  187  id.  175. 

If,  however,  the  circuit  court  did  have  jurisdiction  to 
review  the  action  of  the  county  court  of  Champaign  county 
in  a  proceeding  like  this,  to  appoint  a  conservator  of  John 
Fecht,  the  evidence  found  in  this  record  shows  that  John 
Fecht  was  a  resident  of  Champaign  county.  His  home 
was  with  his  brother  on  the  home  farm,  and  the  fact  that 
he  was  temporarily  in  Danville,  or  that  he  voted  at  an  elec- 
tion held  in  that  city  six  months  after  the  conservator  had 
been  appointed  in  Champaign  county,  did  not  establish, 
or  tend  to  establish,  that  he  was  a  resident  of  Vermilion 
county  at  the  time  he  was  adjudged  to  be  insane  in  Cham- 
paign county,  and  the  fact  that  after  it  was  discovered  that 
John  Fecht  had  traded  his  farm  to  Freeman  for  a  house 
and  lot  in  Urbana,  (which  was  encumbered  for  more  than 
it  was  worth,)  for  worthless  mining  stock  and  a  small 
amount  of  money,  two  of  the  citizens  of  Champaign  county 
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went  to  Vermilion  county,  where  they  found  him  penniless 
and  induced  him  to  return  to  Champaign  county,  and  after 
he  returned  to  his  home  set  in  motion  proceedings  for 
the  appointment  of  a  conservator  and  for  the  recovery  of 
his  farm,  did  not  deprive  the  county  court  of  Champaign 
county  of  jurisdiction  to  determine  the  question  of  his  in- 
sanity, upon  a  proper  petition  being  filed  in  that  court  and 
service  of  summons  had  upon  John  Fecht  in  said  county. 
Regardless  of  the  motives  of  the  persons  who  were  instru- 
mental in  inducing  him  to  return  to  Champaign  county,  the 
persons  who  induced  him  to  return  to  Champaign  county 
did  not  control  the  litigation  in  the  county  court  and  are 
not  connected  in  any  way  with  this  litigation.  No  fraud  or 
duress  was  practiced  upon  John  Fecht  or  used  against  him 
to  induce  him  to  return  to  his  home.  After  his  return, 
and  after  the  facts  had  been  made  known  to  him  that  the 
house  and  lot  for  which  he  held  a  deed  was  encumbered 
for  more  than  it  was  worth  and  that  the  mining  stock  was 
worthless,  he  expressed  a  desire  to  get  his  farm  back  be- 
fore the  proceedings  for  the  appointment  of  a  conservator 
were  commenced,  and  if  he  desired  to  leave  Champaign 
county  he  had  an  opportunity  to  do  so  before  summons 
was  served  upon  him.  But,  as  we  have  heretofore  seen, 
the  facts  herein  last  above  referred  to  are  immaterial  in 
this  case,  and  presumably  were  before  the  county  court  at 
the  time  the  proceedings  for  the  appointment  of  a  conser- 
vator were  heard  in  that  court  and  were  determined  by  that 
court  adversely  to  the  contention  of  the  appellees  in  this 
court.  The  judgment  of  the  county  court  was  not  suscept- 
ible to  collateral  attack  in  this  proceeding  in  the  circuit 
court,  and  the  facts  have  only  been  referred  to  by  reason 
of  the  importance  given  them  by  the  decree  entered  in  the 
circuit  court  and  the  briefs  filed  by  appellees  in  this  court. 
The  other  question  presented'  for  our  consideration  is, 
should  the  decree  which  will  be  directed  to  be  entered  in 
this  case  on  its  remandment  require  that  Gus  T.  Freeman 
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be  reimbursed  the  $1250  which  it  is  said  he  paid  to  John 
Fecht  at  the  time  he  procured  a  deed  from  Fecht  for  his 
farm,  as  a  condition  precedent  to  the  entering  of  a  decree 
setting  aside  said  deed? 

The  law  is  well  settled  that  if  Freeman  traded  for  the 
farm  of  John  Fecht  in  good  faith  and  had  no  knowledge  of 
the  fact  that  John  Fecht  was  insane  or  incompetent  to  do 
business,  the  deed  ought  not  to  be  set  aside  without  placing 
Freeman  in  statu  quo  by  returning  to  him  the  entire  con- 
sideration which  he  paid  to  John  Fecht.  On  the  contrary, 
if  Freeman  did  not  deal  with  John  Fecht  in  good  faith  but 
intended  to  cheat  him  out  of  his  farm,  and  knew,  or  should 
have  known,  that  John  Fecht  was  mentally  incapable  of 
making  the  trade  whereby  Freeman  acquired  the  farm,  then 
the  deed  should  be  set  aside  without  Freeman  being  placed 
in  statu  quo  by  having  returned  to  him  the  $1250  which 
he  says  was  paid  in  cash  to  John  Fecht  at  the  time  the 
trade  was  made.  Three  weeks  after  the  deed  was  made 
and  the  $1250  paid  to  Fecht,  according  to  the  testimony 
of  Freeman,  the  conservator,  Henry  Johnson,  went  to  Dan- 
ville and  found  John  Fecht  scrubbing  out  a  saloon,  being 
entirely  destitute  of  funds  and  without  means  of  support. 
The  $1250,  if  paid  to  Fecht,  soon  disappeared,  as  no  trace 
of  it  has  ever  been  found.  The  facts  surrounding  the  deal 
between  John  Fecht  and  Gus  T.  Freeman  are,  that  John 
Fecht  was  in  Danville  engaged  in  running  "a  second-hand 
clothing  store,"  for  which  he  had  agreed  to  pay  the  wit- 
ness Swift  $650,  and  which  store  Swift  testified  was  paying 
from  $8  to  $10  per  day,  and  that  one  day  the  profits  were 
$52.80 ;  that  John  Fecht  had  no  money  and  wanted  to  bor- 
row money  on  his  farm,  which  was  then  encumbered  for 
$500 ;  that  he  went  to  Geddes  to  make  a  loan ;  that  Geddes 
promised  to  go  to  Urbana  and  borrow  the  money ;  that  he 
went  to  Urbana,  saw  Freeman  and  left  the  abstract  of  title 
with  him  but  did  not  negotiate  a  loan ;  that  Freeman  soon 
telephoned  Geddes  he  could  not  make  the  loan  as  the  title 
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was  not  good,  although  he  had  obtained  the  opinion,  in 
writing,  of  a  reputable  lawyer  in  said  city  that  it  was  good, 
and  it  is  now  conceded  it  was  good;  that  Geddes  stated 
over  the  'phone  that  his  client  must  have  money  and  would 
trade  the  farm ;  that  Freeman  then  proposed  to  Geddes  to 
trade  the  Urbana  property  and  the  mining  stock  for  the 
farm  and  pay  a  small  amount  of  money,  and  then  stated  to 
Geddes,  although  he  knew  Geddes  was  representing  John 
Fecht,  that  if  he  could  get  the  deal  through  he  would  pay 
him  well  for  so  doing,  .and  after  the  deal  was  closed  he 
did  pay  Geddes  $200;  that  Geddes  then  sent  John  Fecht 
to  Urbana,  with  Swift,  to  see  Freeman,  and  although  at 
that  time  John  Fecht  was  running  a  second-hand  store  (ac- 
cording to  the  testimony  of  Swift)  which  was  paying  from 
$8  to  $10  per  day,  and  one  day  had  paid  $52.80,  neither 
John  Fecht  nor  Swift  had  any  money  with  which  to  pay 
street  car  fare  to  Urbana  and  Geddes  advanced  it;  that  on 
their  arrival  in  Urbana  John  Fecht  was  shown  the  house 
and  lot  in  Urbana  and  told  it  was  worth  $4500,  and  was 
taken  to  the  secretary  of  the  mining  company  and  was  told 
by  Freeman  that  the  mining  stock  might  be  worth  a  mil- 
lion dollars;  that  after  some  delay  the  trade  was  made  by 
John  Fecht  conveying  his  farm  to  Gus  T.  Freeman,  which 
was  worth  $12,500  over  and  above  the  mortgage,  and  Free- 
man caused  his  wife,  in  whom  the  title  rested  to  the  Urbana 
property,  to  mortgage  the  same  for  $3500  to  her  brother- 
in-law,  date  the  mortgage  back  and  have  it  acknowledged 
before  Saffer,  a  notary  public,  as  of  May  1  when  it  was 
made  on  May  4,  and  then  conveyed  the  property  to  John 
Fecht  subject  to  the  mortgage,  which  John  Fecht  assumed 
and  agreed  to  pay,  and  assigned  and  delivered  to  John 
Fecht  58,466  shares  of  the  Lewis  and  Clark  Gold  Mining 
Company  of  Grant's  Pass,  Oregon,  which  he  knew  to  be 
worthless,  and  drew  his  check  for  $1250.  The  deed  for 
the  farm  was  delivered  to  Gus  T.  Freeman  and  recorded 
the  next  morning,  but  the  deed  to  the  house  and  lot,  the 
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shares  of  stock  and  the  check  were  put  up  with  the  brother- 
in-law,  to  hold  for  John  Fecht  until  a  quit-claim  deed  could 
be  procured  from  Harm  Fecht,  as  the  attorney  who  had 
given  Freeman  an  opinion,  in  writing,  upon  the  title  to  the 
farm,  before  he  had  any  interest  in  the  farm  and  before  he 
talked  of  the  trade  with  John  Fecht,  stated  that  while  the 
title  was  good  he  would  suggest  a  quit-claim  deed  be  ob- 
tained from  Harm  Fecht.  Harm  Fecht  would  not  sign  a 
quit-claim  deed,  and  the  point  was  then  waived  and  the 
deed,  stock  and  check  were  on  the  6th  day  of  May  deliv- 
ered to  John  Fecht,  and  within  a  few  days  Gus  T.  Freeman 
and  wife  conveyed  the  farm  to  S.  D.  Taylor  without  con- 
sideration, and,  as  Freeman  admitted  before  the  master  un- 
der the  advice  of  his  lawyer,  for  the  purpose  of  preventing 
John  Fecht  from  recovering  back  the  farm.  Taylor  was 
made  a  party  to  this  suit,  but  he  refused  to  hold  the  title 
and  conveyed  it  back  to  Freeman,  and  the  suit  was  then 
dismissed  as  to  Taylor. 

The  inadequacy  of  consideration  for  the  transfer  of 
said  farm  from  John  Fecht  to  Gus  T.  Freeman  is  so  great 
as  to  shock  the  conscience  of  a  court  of  equity  and  stamp 
the  whole  transaction  with  fraud  from  its  inception  to  its 
close,  and  the  evidence  is  convincing  and  well  nigh  conclu- 
sive that  John  Fecht  was  the  victim  of  Geddes  and  Free- 
man.  The  cash  payment  of  $1250  paid  to  John  Fecht  was 
immediately  squandered  by  him,  lost  or  given  away,  and 
within  three  weeks  after  he  had  been  introduced  to  Free- 
man by  Geddes  and  had  conveyed  his  farm  to  Freeman,  he 
was  scrubbing  out  saloons  in  Danville  with  a  view  to  get- 
ting a  drink  and  a  morsel  of  food,  and  was  sleeping  in  the 
office  of  Geddes  in  the  city  of  Danville,  which  he  swore 
was  his  place  of  residence  at  the  time  he  voted  in  Danville, 
in  November,  1908.  The  evidence  is  convincing  that  John 
Fecht  was  a  wreck,  mentally  and  physically,  and  that  no 
sane  man, — especially  one  like  Freeman, — could  meet  him 
and  talk  with  him  without  discovering  at  once  he  was  lack- 
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ing  in  mental  capacity  to  transact  ordinary  business;  and 
the  fact  that  he  was  willing  to  exchange  a  valuable  farm 
for  a  piece  of  property  encumbered  for  far  more  than  it 
was  worth  and  for  mining  stock  which  was  entirely  worth- 
less, in  order  that  he  might  be  able  to  get  a  few  dollars 
into  his  possession  with  which  to  buy  drinks,  should  have 
at  once  aroused  the  suspicion  of  Freeman.  Freeman  also 
knew,  according  to  his  own  testimony,  that  Geddes  had 
been  employed,  as  he  said,  by  John  Fecht  to  get  a  loan  on 
his  farm  for  $1500,  and  he  immediately  proposed  to  pay 
Geddes  well,  and  did  subsequently  pay  him  $200,  to  assist 
him  in  engineering  the  mining  stock  deal,  whereby  he  ac- 
quired title,  substantially  without  other  consideration,  to  a 
valuable  farm. 

In  the  case  of  Hardy  v.  Dyas,  203  111.  211,  on  page  221, 
it  was  said :  "The  law  is  well  settled  that  where  a  grantee 
has  notice  of  the  grantor's  incapacity  to  manage  his  prop- 
erty and  delivers  to  the  latter  money  or  property  in  ex- 
change for  lands,  and  the  money  or  property  is  lost  or 
squandered,  or  if  it  appears  the  grantee  intended  to  defraud 
such  grantor  out  of  his  property,  a  court  of  chancery  may  , 
set  aside  the  sale  without  requiring  the  consideration  to  be 
restored.,,  Clearly,  this  case  falls  within  the  rule  there  an- 
nounced. 

In  Ronan  v.  Bluhm,  173  111.  277,  on  page  287,  it  was 
said:  "The  rule  which  seems  to  commend  itself  to  our 
sense  of  justice,  and  which  is  supported  by  what  we  con- 
ceive to  be  the  weight  of  authority,  is,  that  a  completed 
contract  of  sale  of  lands  by  a  grantor  who  is  insane  but 
has  not  been  judicially  declared  insane,  for  a  fair  consid- 
eration in  money  or  property,  to  a  grantee  who  entered  into 
the  contract  without  fraudulent  intent  and  without  knowl- 
edge or  notice  of  the  disability  of  the  grantor,  will  not  be 
set  aside  in  favor  of  the  grantor  or  his  representatives  un- 
less the  purchase  price  be  returned  or  the  property  parted 
with  by  the  grantee  be  restored.     (Scanlan  v.  Cobb,  85  111. 
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296;  Boswell  on  Insanity,  sees.  413,  414.)  If  the  grantee, 
with  notice  of  the  incapacity  of  the  insane  grantor  to 
manage  his  estate,  invests  such  grantor  with  the  possession 
of  money  or  property  in  exchange  for  lands,  and  the  said 
money  or  property,  by  reason  of  the  mental  incapacity  of 
the  grantor,  is  wasted  and  lost,  or  if  the  grantee,  with  such 
knowledge,  obtains  a  conveyance  of  the  lands  from  such  a 
grantor  for  a  consideration  so  inadequate  as  to  be  inequi- 
table and  to  evince  that  it  was  his  intention  to  take  ad- 
vantage of  the  infirmity  of  the  grantor  and  to  defraud  him, 
such  a  grantee  would  have  no  standing  to  invoke  the  equi- 
table rule  that  'he  who  asks  equity  must  do  equity/  and 
demand  that  under  the  operation  of  that  maxim  a  court 
of  equity  should  refuse  to  set  aside  the  conveyance  except 
upon  the  imposition  of  such  terms  as  would  amply  protect 
him  from  any  loss.  Such  a  rule  would  be  but  to  guarantee 
that  although  the  attempt  to  fraudulently  procure  the  prop- 
erty of  an  insane  man  might  fail,  yet  the  perpetrator  of 
the  attempt  would  be  protected  by  law  from  any  loss  in 
the  transaction." 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  wrill  be  remanded  to  that  court,  with  directions  to 
enter  a  decree  setting  aside  the  deed  from  John  Fecht  to 
Gus  T.  Freeman,  bearing  date  of  May  4,  1908,  for  the  east 
half  of  the  south-east  quarter  of  section  25,  township  20, 
north,  range  10,  east  of  the  third  principal  meridian,  Cham- 
paign county,  Illinois;  also  the  deed  from  Alice  J.  Free- 
man and  Gus  T.  Freeman  to  John  Fecht  for  the  house  and 
lot  conveyed  by  them  to  him,  situated  in  the  city  of  Ur- 
bana,  and  releasing  John  Fecht  from  his  agreement  to  pay 
the  said  $3500  mortgage,  and  that  the  conservator  of  John 
Fecht,  if  he  has  the  mining  stock  in  his  possession  which 
was  delivered  to  John  Fecht  by  Gus  T.  Freeman,  return 
said  mining  stock  to  Gus  T.  Freeman.  If,  however,  said 
mining  stock  was  lost  or  destroyed  by  John  Fecht  and 
never  came  into  the  possession  of  the  said  conservator,  the 
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same  need  not  be  returned  or  the  value  thereof  accounted 
for,  and  that  the  relief  ordered  to  be  granted  to  John  Fecht 
be  granted  without  the  re-payment  to  Gus  T.  Freeman  of 
the  $1250  paid  by  him  to  John  Fecht  at  the  time  the  trade 
was  consummated. 

Reversed  and  remanded,  with  directions. 


Margaret  L.  Sullivan  et  al.  Appellees,  vs.  The  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company  et  al. 
Appellants. 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  11,  1911. 

1.  Dedication — effect  of  vacation  of  a  street  existing  by  com- 
mon law  dedication.  Upon  the  vacation  of  a  street  existing  by 
virtue  of  a  common  law  dedication  the  title  to  the  land  to  the  cen- 
ter of  the  street  reverts  to  the  owners  of  adjacent  lots,  freed  from 
the -encumbrance  of  the  easement. 

2.  Same — title  of  adjacent  lot  ozvner  to  center  of  common  law 
street  is  a  vested  interest.  The  title  of  an  adjacent  lot  owner  to 
the  center  of  a  street  existing  by  virtue  of  a  common  law  dedica- 
tion is  a  vested  interest,  of  which  he  cannot  be  deprived  without 
due  process  of  law,  and  any  ordinance  or  statute  which  would  so 
deprive  him  of  such  interest  would  be  unconstitutional. 

3.  Railroads — when  adjacent  owner  may  enjoin  erection  of  a 
structure  in  vacated  street.  Where  a  track  elevation  ordinance  va- 
cates the  portion  of  a  street  across  which-  the  elevated  tracks  are 
to  be  laid,  so  that  there  is  a  total  abandonment  and  not  merely  a 
change  of  use,  the  owner  of  an  adjacent  lot,  if  the  street  exists 
under  a  common  law  dedication,  becomes  entitled  to  possession 
of  the  land  in  front  of  his  lot  to  the  center  of  the  street,  and  he 
may  enjoin  the  railway  company  from  erecting  a  structure  thereon 
without  his  consent.  {SummerHcld  v.  Chicago,  197  111.  270,  Peo- 
ple v.  P.,  Ft.  W.  &  C.  Ry.  Co.  244  id.  166,  and  Weage  v.  C.  &  IV. 
I.  R.  R.  Co.  227  id.  421,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Will  county;    the 
Hon  Dorrance  Dibkll,  Judge,  presiding. 
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J.  L.  O'Donnell,  T.  F.  Donovan,  and  J.  A.  Bray, 
(Robert  Dunlap,  and  Winston,  Payne,  Strawn  & 
Shaw,  of  counsel,)   for  appellants: 

A  city  may  vacate,  widen  or  alter  a  street  in  the  exer- 
cise of  its  absolute  power  over  the  same.  Meyer  v.  Teu- 
topolis,  131  111.  552. 

A  city  may  alter  the  width  of  a  street  in  a  case  where 
there  has  been  a  common  law  dedication.  Mt.  Carmel  v. 
Shaw,  155  111.  37. 

Vacating  a  street  for  track  elevation  purposes  is  a  meas- 
ure in  the  interest  of  the  public  safety.  People  v.  Railway 
Co.  2iy  III.  600;  Murphy  v.  Railroad  Co.  247  id.  614. 

Vacating  and  closing  a  street  for  track  elevation  pur- 
poses is  not  a  vacation  of  the  same  within  the  meaning  of 
the  general  use  of  the  term,  whether  the  dedication  be  un- 
der the  statute  or  at  common  law.  Weage  v.  Railroad  Co. 
227  111.  421. 

Obstructions  placed  in  the  street  for  track  elevation  pur- 
poses are  not  a  withdrawing  of  said  street  from  public  use 
but  a  measure  for  the  safety  of  the  traveling  public.  Sum- 
merfield  v.  Chicago,  197  111.  270;  People  v.  Railroad  Co. 
244  id.  166. 

Where  parties  have  stood  by  and  permitted  the  expen- 
diture of  money  on  an  improvement  they  cannot  have  their 
remedy  in  equity.  Pomeroy's  Eq.' Jur.  sec.  817;  1  High 
on  Injunctions,  (4th  ed.)  sees.  618,  417;  Banks  v.  Trac- 
tion Co.  4  Sandf.  466. 

There  is  a  form  of  quasi  estoppel  which  does  not  cut 
off  the  party's  title  nor  his  remedy  at  law,  but  simply  bars 
his  remedy  to  equitable  relief  and  leaves  him  to  his  legal 
actions,  alone.     Pomeroy's  Eq.  Jur.  sec.  817. 

No  other  equitable  remedy  is  more  liable  to  be  defeated 
by  acquiescence,  or  by  delay  on  the  plaintiff's  part  from 
which  acquiescence  may  be  inferred,  than  a  mandatory  in- 
junction.   Pomeroy's  Eq.  Jur.  sec.  1359. 
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Fred  Moriarty,  and  John  Finney,  for  appellees : 

The  vacation  of  a  street  destroys  the  public  easement 
and  restores  the  parties  to  the  full  enjoyment  of  their  rights. 
Goodwillie  Co.  v.  Electric  Co.  241  111.  42. 

The  mere  fact  of  an  invasion  constitutes  an  injury  and 
entitles  the  owner  to  an  injunction  if  the  invasion  be  per- 
manent. Osburn  v.  Railroad  Co.  147  U.  S.  258;  Bond  v. 
Railroad  Co.  171  111.  508. 

Railroad  corporations  cannot  use  public  streets  with- 
out first  condemning.    Bond  v.  Railroad  Co.  171  111.  508. 

Any  encroachment  upon  private  property  beyond  the 
limits  of  that  taken  is  wholly  unauthorized  and  will  be  en- 
joined.    Lewis  on  Eminent  Domain,  (1888  ed.)  sec.  640. 

No  rights  are  acquired  beyond  the  limits  of  the  land 
condemned.    Lewis  on  Eminent  Domain,  sec.  599. 

The  title  of  the  abutting  owner  to  the  center  of  the 
street,  where  the  city  does  not  own  the  fee,  is  not  a  con- 
tingent interest  or  a  mere  expectancy  but  a  present  sub- 
sisting ownership  of  the  fee.  Any  statute,  acting  retro- 
spectively, that  would  deprive  one  of  property  rights  thus 
vested  would  be  unconstitutional  and  void.  Scars  v.  Chi- 
cagOy  247  111.  204. 

An  abutter  under  a  common  law  dedication,  and  in 
whom  the  fee  of  the  street  rests,  may  enjoin  such  use  even 
though  a  franchise  has  been  granted  by  the  public  authori- 
ties to  the  railroad  company.  Safety  Deposit  Co.  v.  Chi- 
cago, 247  111.  192. 

The  taking  of  property  under  the  right  of  eminent  do- 
main is  in  derogation  of  individual  rights,  and  therefore 
the  grant  is  to  be  strictly  construed.  Safety  Deposit  Co.  v. 
Chicago,  247  111.  192. 

Where  the  abutting  owner  has  title  to  the  fee  in  the 
street  or  where  compensation  is  by  the  statute  made  a  con- 
dition precedent,  he  may  enjoin  the  construction  of  the 
road  until  compensation  has  been  paid  or  tendered.  Wilder 
v.  Traction  Co^  216  111.  493. 
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An  abutting  owner  is  entitled  to  every  right  and  ad- 
vantage in  that  part  of  the  street  of  which  he  owns  the  fee, 
not  required  by  the  public.  He  has  the  entire  right  and 
property  in  the  soil,  subject  to  the  easement  of  the  public. 
Lewis  on  Eminent  Domain,  sec.  113. 

The  appropriation  of  a  street  for  the  use  of  a  steam 
railroad  is  a  new  and  additional  burden,  for  which  the 
abutting  owner  is  entitled  to  compensation.  Elliott  on 
Roads  and  Streets,  (1890  ed.)  526,  and  cases  cited. 

The  general  rule  is,  that  upon  the  discontinuance  or 
abandonment  of  a  highway  the  land  covered  by  it  reverts 
to  the  owner  of  the  fee.    Elliott  on  Roads  and  Streets,  670. 

It  is  generally  held  that  where  the  fee  of  the  street  is 
in  the  abutting  owner  he  may  have  the  same  remedies  to 
prevent  the  use  or  occupation  of  his  land  as  though  the 
street  did  not  exist,  and  consequently  a  railroad  may  be 
enjoined  until  its  rights  may  be  lawfully  acquired,  by 
compensation  or  otherwise.  Lewis  on  Eminent  Domain, 
sec.  635. 

A  mandatory  injunction  will  issue  even  though  the  rail- 
road is  in  operation.  Spaulding  v.  Railway  Co.  225  111. 
585 ;   Burrall  v.  Telephone  Co.  224  id.  266. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  in  the  circuit  court  of 
Will  county  awarding  a  mandatory  injunction  against  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company  and  the 
Chicago  and  Alton  Railroad  Company  commanding  said 
companies  within  .ninety  days  to  remove  a  concrete  wall 
erected  in  that  portion  of  VanBuren  street  which  lies  south 
of  the  west  seventy-nine  feet  of  lot  5,  in  block  14,  in  the 
city  of  Joliet.  The  bill  was  filed  by  the  owners  of  the  west 
seventy-nine  feet  of  said  lot  5.  The  cause  was  heard  upon 
the  amended  bill,  answer  of  the  defendants,  and  evidence, 
both  documentary  and  oral,  submitted  in  open  court,  and  a 
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decree  was  rendered  in  accordance  with  the  prayer  of  the 
bill,  requiring  the  railroad  companies  to  remove  said  con- 
crete wall  within  ninety  days,  with  a  proviso  in  the  decree 
that  if  said  railroad  companies  shall  commence  proceedings 
to  condemn  the  premises  occupied  by  said  wall  within  the 
ninety  days,  the  time  during  which  such  condemnation  pro- 
ceedings are  pending  shall  be  excluded  from  the  ninety  days 
allowed  for  the  removal  of  said  wall.  The  railroad  com- 
panies have  perfected  this  appeal. 

The  evidence  necessary  to  an  understanding  of  the  ques- 
tions involved  is  as  follows:  Appellees  are  the  owners  in 
fee  of  the  west  seventy-nine  feet  of  lot  5,  in  block  14,  in 
the  city  of  Joliet.  VanBuren  street  runs  east  and  west. 
The  south  line  of  appellees'  lot  is  the  north  line  of  Van- 
Buren street.  VanBuren  street  was  opened  as  a  highway 
pursuant  to  a  common  law  dedication  made  by  a  plat  which 
was  not  executed  in  accordance  with  the  statute  then  in 
force,  in  the  year  1835.  In  January,  1906,  the  city  coun- 
cil passed  an  ordinance,  know'n  as  ordinance  No.  2219,  re- 
quiring the  railroads  to  elevate  their  tracks.  By  said  track 
elevation  ordinance  that  portion  of  VanBuren  street  oc- 
cupied by  the  concrete  wrall  in  question  was  vacated  and 
closed  to  public  travel.  Appellants  claim  that  the  erection 
of  the  wall  in  question  was  a  necessary  part  of  the  work 
required  by  the  track  elevation  scheme  provided  for  by  the 
ordinance.  Appellees  contend  that  upon  the  vacation  of 
VanBuren  street  the  title  to  that  portion  of  the  street  ad- 
joining their  lot  to  the  center  of  said  street  reverted  to 
them  by  virtue  of  their  ownership  of  said  lot,  and  that  the 
erection  of  said  concrete  wall  by  appellants  was  an  unlaw- 
ful invasion  of  appellees'  property  rights. 

The  principles  of  law  that  govern  this  case  are  well 
settled  by  the  previous  decisions  of  this  court.  Upon  the 
vacation  of  a  street  existing  by  virtue  of  a  common  law 
dedication,  the  title  to  the  center  of  the  street  reverts  to 
the  adjacent  lot  owners  freed  from  the  encumbrance  of  the 
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easement.  (Gebhordt  v.  Reeves,  75  111.  301 ;  Hamilton  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  124  id.  235; 
Thomsen  v.  McCormick,  136  id.  135.)  A  conveyance  of 
a  lot  adjoining  a  street  or  highway  established  by  a  com- 
mon law  dedication  conveys  the  title  to  the  middle  of  such 
highway,  subject  only  to  the  public  easement.  When  the 
easement  is  abandoned  or  otherwise  terminated,  the  title, 
with  all  the  incidents  of  ownership,  becomes  perfect  in  the 
adjacent  lot  owner.  Even  while  the  easement  is  in  exist- 
ence  the  abutting  owner  may  make  any  use  he  sees  fit  of 
the  premises  to  the  center  of  the  street  that  does  not  inter- 
fere with  the  use  of  the  easement  by  the  public.  (Sears  v. 
City  of  Chicago,  247  111.  204.)  The  title  of  the  adjacent 
lot  owner  is  a  vested  interest,  of  which  he  cannot  be  de- 
prived without  due  process  of  law,  and  any  statute  or  ordi- 
nance that  deprives  one  of  his  property  rights  thus  vested 
would  be  unconstitutional  and  void.  (McGee  on  Due  Pro- 
cess of  Law,  p.  153;  Sears  v.  City  of  Chicago,  supra.) 
The  track  elevation  ordinance  vacated  VanBuren  street  in 
front  of  appellees'  lot  and  in  effect  authorized  its  total  and 
permanent  abandonment  as  a  street.  If  this  is  true,  there 
is  no  escape  from  the  conclusion  that  the  title  of  the  ad- 
jacent lot  owners  was  united  with  the  seizin  in  law,  thus 
giving  them  the  right  to  enter  and  enjoy  the  same  according 
to  the  nature  of  the  estate  they  owned  in  the  abutting  lot. 
If  the  street  was  legally  vacated,  in  the  usual  and  ordinary 
sense  of  those  terms,  appellants  had  no  more  right  to  erect 
a  wall  or  other  obstruction  on  the  north  half  of  said  street 
in  front  of  appellees'  lot  than  they  would  have  had  to  build 
a  like  wall  on  any  other  portion  of  appellees'  premises. 

Appellants  deny  that  the  track  elevation  ordinance  had 
the  effect  of  vacating  any  portion  of  VanBuren  street  so 
as  to  destroy  the  public  easement  and  cause  a  reversion  to 
the  adjacent  lot  owners,  and  in  support  of  this  contention 
they  rely  on  Summerfield  v.  City  of  Chicago,  197  111.  270, 
IVeagc  v.  Chicago  and  Western  Indiana  Railroad  Co.  227 

th  I  —  b 
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id.  421,  and  People  v.  Pittsburg,  Ft.  Wayne  and  Chicago 
Railway  Co.  244  id.  166.  Those  cases  are  distinguishable 
from  the  case  at  bar.  The  SummerReld  case  was  a  con- 
demnation proceeding,  by  which  the  city  of  Chicago  sought 
to  condemn  private  property  for  the  purpose  of  widening 
Stewart  avenue  so  as  to  accommodate  the  public  in  reach- 
ing a  subway  constructed  in  Stewart  avenue  under  a  track 
elevation  ordinance.  It  was  contended  that  the  city  had 
no  power  to  turn  over  the  original  street  to  a  railroad  com- 
pany for  the  purpose  of  enabling  it  to  elevate  its  tracks  and 
then  condemn  other  property  for  the  use  of  the  public.  It 
was  held  that  the  track  elevation  ordinance  was  a  proper 
exercise  of  the  powers  vested  in  the  city  and  that  the  use 
of  the  street  for  such  purpose  was  not  an  unlawful  diver- 
sion of  the  street  to  the  use  of  the  railroad  company,  and 
that  such  use  of  the  streets  was  not  a  new  servitude  but 
only  another  mode  of  using  the  street  so  as  to  conserve 
the  best  interest  of  the  public.  There  was  no  question  in 
that  case  relating  to  a  complete  abandonment  of  the  street 
or  to  the  rights  of  abutting  lot  owners  that  would  arise 
out  of  a  situation  of  that  character.  As  widened  by  the 
condemnation  proceeding  the  street  was  left  open  for  the 
use  of  the  public  for  ordinary  travel  and  at  the  same  time 
sufficient  space  was  furnished  for  the  structures  made  nec- 
essary by  the  track  elevation  ordinance. 

The  case  of  We  age  v.  Chicago  and  Western  Indiana 
Railroad  Co.  was  a  bill  filed  by  a  number  of  lot  owners 
whose  lots  were  located  on  Wallace  street,  between  Forty- 
ninth  and  Seventy-second  streets,  to  enjoin  the  railroad 
company  from  elevating  its  tracks  in  said  street,  or,  in  the 
alternative,  that  damages  be  assessed  to  the  several  lot 
owners,  on  the  theory  that  the  track  elevation  ordinance 
vacated  Wallace  street  and  that  the  fee  to  the  center  of  the 
street  reverted  to  the  owners  of  the  adjoining  lots.  A  de- 
murrer was  sustained  to  the  bill  and  the  bill  dismissed  for 
want  of  equity.     That  decree  was  affirmed  by  this  court, 
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the  court  holding  that  the  track  elevation  ordinance,  which 
allowed  the  use,  for  its  full  width,  of  a  street  by  a  railroad 
company  which  had  a  perpetual  easement  for  its  tracks 
therein,  did  not  effect  a  vacation  of  the  street,  so  as  to 
cause  a  reversion  of  the  fee  to  the  abutting  property  owner. 
This  court,  in  discussing  the  question  presented,  (p.  427) 
said:  "The  exclusion  of  the  public  from  the  use  of  the 
street  and  the  continuation  of  its  use  by  defendant  in  er- 
ror did  not  have  the  effect  of  causing  a  reversion  to  the 
dedicators,  as  would  have  been  the  case  had  the  street  been 
vacated  for  the  purpose  of  abandoning  its  use  entirely  as  a 
street"  The  decision  in  that  case  is  based  on  the  proposi- 
tion that  the  use  of  a  street  longitudinally  for  elevated  rail- 
road tracks  is  simply  a  change  in  the  method  of  using  the 
street  and  not  an  abandonment  of  it  as  a  public  highway. 
While  it  was  not  decided  what  the  rule  wrould  be  where  a 
railroad  crossed  a  street  and  by  its  structures  therein  ren- 
dered any  use  of  said  street  by  the  public  impossible,  it  was 
pointed  out  in  that  case  that  under  the  ordinance  the  rail- 
road company  was  required  at  all  street  crossings  to  main- 
tain subways  for  the  use  of  the  public. 

The  case  of  People  v.  Pittsburg,  Ft.  Wayne  and  Chi- 
cago Railway  Co.  presented  substantially  the  same  ques- 
tions that  were  before  the  court  in  the  Weage  case,  and  the 
decision  in  the  former  case  controlled  the  latter. 

In  our  opinion  these  cases  are  all  clearly  distinguishable 
from  the  case  at  bar.  Here  there  is  an  unconditional  vaca- 
tion of  the  street,  within  certain  described  limits.  The  va- 
cation is  made  necessary  in  order  to  enable  appellants  to 
cross  the  street  with  the  elevated  tracks  and  other  structures 
connected  therewith.  The  erection  of  a  solid  concrete  wall 
across  a  street,  from  one  side  to  the  other,  cannot  be  other 
than  a  complete  obstruction  of  the  use  of  said  street  for 
the  ordinary  and  usual  purposes  for  which  streets  are  used. 
This  court  has  uniformly  held  that  cities  may  properly 
grant  to  street  railways,  and  even  to  steam  railways,  the 
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right  to  lay  tracks  and  operate  railroads  in  their  streets. 
Such  use  of  the  streets  has  never  been  regarded  as  any- 
thing more  than  a  change  in  the  mode  of  travel,  and  the 
principle  of  these  cases  has  been  applied  to  elevated  rail- 
roads. The  principle  upon  which  these  decisions  rest  is 
undoubtedly  sound,  but  it  does  not  apply  to  the  situation 
presented  by  the  facts  in  the  case  at  bar.  There  was  here 
a  total  abandonment  of  that  portion  of  VanBuren  street  in 
front  of  appellees'  lot  It  was  not  within  the  contemplation 
of  the  track  elevation  ordinance  that  a  change  was  being 
effected  in  the  mode  of  using  VanBuren  street,  but  the  in- 
tention was  to  completely  close  it  at  this  point,  in  order 
to  carry  out  the  track  elevation  scheme  of  railroads  cross- 
ing VanBuren  street  at  right  angles. 

The  decree  of  the  court  below  was  in  accordance  with 
the  views  herein  expressed.     It  should  be,  and  is  accord- 

*  "  Decree  affirmed. 


George  F.  Jordan,  Conservator,  Appellee,  vs.  W.  A.  Kirk- 
patrick, Appellant. 

i 

Opinion  filed  June  20,  ion — Rehearing  denied  October  it,  ioii. 

1.  Insane  persons — contract  by  insane  person  before  inquest 
found  is  only  voidable.  A  deed  or  contract  made  by  an  insane  per- 
son before  inquest  found  is  not  void  but  voidable,  and  if  the  con- 
tract or  deed  is  obtained  in  good  faith  and  without  notice  of  the 
insanity,  and  the  insane  person  has  received  the  benefit  of  the  con- 
sideration, a  court  of  equity  will  require  the  consideration  to  be 
refunded  before  setting  aside  the  deed  or  contract. 

2.  Same — when  note  and  mortgage  of  insane  person  will  be  set 
aside  without  refunding  consideration.  A  note  and  mortgage  made 
by  an  insane  woman  before  inquest  found  will  be  set  aside  at  the 
suit  of  her  conservator  without  requiring  re-payment  of  the  money 
to  the  lender,  even  though  the  latter  acted  in  good  faith  and  with- 
out notice  of  the  insanity,  where  he  dealt  entirely  with  the  woman's 
husband  and  delivered  the  check  drawn  in  her  favor  to  the  hus- 
band, who  obtained  the  money  and  absconded,  abandoning  the  wife, 
who  received  no  benefit  whatever  from  the  loan. 
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Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county ;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding. 

F.  Y.  Hamilton,  and  John  E.  Pollock,  for  appellant : 

Where  a  person  apparently  of  sound  mind,  and  not 
known  by  the  other  party  to  be  otherwise,  enters  into  a 
contract  which  is  fair  and  bona  fide  and  which  is  executed 
and  completed,  and  the  property  which  is  the  subject  mat- 
ter of  the  contract  cannot  be  restored  so  as  to  put  the  par- 
ties in  statu  quo,  such  contract  cannot  be  set  aside  either 
by  the  alleged  lunatic  or  those  who  represent  him.  S cardan 
v.  Cobb,  85  111.  296. 

A  deed  by  one  for  whom  a  conservator  is  subsequently 
appointed  should  not  be  set  aside  without  requiring  restora- 
tion of  the  money  paid  by  the  grantee  and  the  return  of 
the  property  or  its  equivalent,  which  he  conveyed  to  a  third 
party,  at  the  instance  of  the  grantor,  in  part  consideration 
for  his  deed,  where  the  grantee*  had  no  knowledge  or  notice 
of  the  grantor's  infirmity  or  of  any  undue  influence  by  the 
party  to  whom  the  grantee  made  his  conveyance.  Bldredge 
v.  Palmer,  185  111.  618;  Ronan  v.  Bluhm,  173  id.  287; 
Hardy  v.  Dyas,  203  id.  211. 

Livingston  &  Bach,  for  appellee: 

The  note  and  mortgage  of  a  person  non  compos  mentis 
should  be  set  aside,  on  application  of  the  conservator  of 
such  person,  even  wThere  there  has  been  no  adjudication 
of  insanity,  and  even  where  the  person  procuring  said  note 
and  mortgage  had  no  knowledge  of  the  condition  of  such 
person  when  the  note  and  mortgage  were  given,  and  even 
where  no  fraud  was  practiced  by  the  person  procuring  it, 
where  it  appears  that  the  lunatic  did  not  receive  any  bene- 
fit from  the  money  derived  from  such  note  and  mortgage. 
Hill  v.  Fowler,  231  111.  205;  Burnham  v.  Kidwell,  113  id. 
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425;  Jeneson  v.  Jeneson,  66  id.  264;  Hosier  v.  Beard,  35 
L.  R.  A.  161 ;  Insurance  Co.  v.  Blankenship,  94  Ind.  535; 
Hall  v.  Louth,  109  id.  315;  Curtis  v.  Brownell,  42  Mich. 
165;  Dicker  son  v.  Davis,  in  Ihd.  433;  C7k?w  v.  Bank, 
14  Md.  319;  VanPetten  v.  Bea/j,  46  Iowa,  62;  Z)a^  v. 
Tarver,  65  Ala.  98;  Mitchell  v.  Kingmcn,  5  Pick.  431; 
Hovey  v.  Hobson,  53  Me.  451. 

The  protection  of  persons  who  are  so  unfortunate  as  to 
be  bereft  of  reason  and  incapable  of  managing  their  own 
estate  is  of  higher  obligation  and  an  object  more  to  be 
cherished  by  the  courts  than  is  the  protection  of  holders  of 
commercial  paper,  however  innocent  they  may  be.  Dick- 
erson  v.  Davis,  1 1 1  Ind.  433. 

The  lunatic  must  actually  have  received  the  benefit  of 
the  money  before  he  will  be  compelled  to  place  the  other 
party  in  statuo  quo.  Insurance  Co.  v.  Blankenship,  94 
Ind.  535. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

George  F.  Jordan,  conservator  of  Minnie  E.  Arnold, 
filed  his  bill  in  the  circuit  court  of  McLean  county  to  cancel 
a  note  for  $1000  signed  by  Minnie  E.  Arnold  and  her  hus- 
band, dated  October  1,  1906,  payable  to  W.  A.  Kirkpatrick 
one  year  after  date,  and  also  to  cancel  a  real  estate  mort- 
gage signed  by  said  Minnie  E.  Arnold  and  her  husband  to 
secure  the  payment  of  said  note.  The  bill  alleged  that  Min- 
nie E.  Arnold  was  a  distracted  person  and  incapable  of  exe- 
cuting the  note  and  mortgage.  It  was  also  alleged  that  the 
said  Minnie  E.  Arnold  received  no  consideration  for  the 
execution  of  the  note  and  mortgage  and  that  none  of  the 
money  represented  by  said  note  and  mortgage  was  ever  paid 
to  her  or  to  any  person  for  or  in  her  behalf,  and  that  im- 
mediately after  the  execution  of  said  note  and  mortgage  the 
husband  appropriated  the  money  and  deserted  her  and  left 
her  destitute.     The  bill  alleged  that  Kirkpatrick  knew,  or 
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could  have  known  by  the  use  of  reasonable  care  and  cau- 
tion, that  Minnie  E.  Arnold  was  not  of  sound  mind  and 
memory  and  was  incapable  of  understandingly  making  the 
note  and  mortgage.     Kirkpatrick  answered,  denying  that 
Minnie  E.  Arnold  was  a  distracted  person  or  that  she  re- 
ceived none  of  the  money  represented  by  the  note  and 
mortgage,  and  averred  that  he  gave  a  check  for  the  money, 
payable  to  the  order  of  Minnie  E.  Arnold,  and  that  said 
check  was  endorsed  by  her  and  the  money  used  for  board" 
and  other  expenses.    The  answer  avers  that  Albert  N.  Ar- 
nold, the  husband  of  Minnie  E.  Arnold,  acted  as  her  agent 
in  procuring  the  loan,  and  that  Minnie  E.  Arnold  knew 
and  understood  what  she  was  doing  when  she  executed  the 
note  and  mortgage.     Subsequently  Kirkpatrick  filed  a  bill 
to  foreclose  the  mortgage.     After  answer  filed  by  the  con- 
senator  of  Minnie  E.  Arnold,  in  which  her  insanity  and 
incapacity  were  alleged,  the  two  cases  were  consolidated  and 
were  referred  to  the  master  in  chancery  to  take  the  tes- 
timony and  report  his  conclusions  of  law  and  fact.     The 
master  found  from  the  proof  that  at  the  time  Minnie  E. 
Arnold  executed  the  note  and  mortgage  she  was  insane, 
and  that  she  had  been  in  that  condition  for  four  months 
prior  to  that  time.    He  further  found  that  Kirkpatrick  had 
no  knowledge  of  her  mental  condition,  and  that  nothing 
occurred  to  cause  suspicion  in  the  mind  of  the  notary  pub- 
lic who  took  the  acknowledgment  to  the  mortgage,  or  the 
agent  through  whom  Kirkpatrick  made  the  loan  to  Minnie 
E.  Arnold,  as  to  her  mental  condition,  and  that  the  business 
was  conducted  without  legal  negligence  or  fraud  on  the 
part  of  Kirkpatrick.    The  master  further  reported  that  the 
evidence  showed  Minnie  E.  Arnold  received  no  benefit  from 
the  transaction  and  that  the  proceeds  of  the  note  and  mort- 
gage were  received  and  appropriated  by  her  husband,  who 
abandoned  her  immediately  after  receiving  it.     Under  this 
state  of  proof  the  master  reported  his  view  of  the  law  to 
be  that  the  note  and  the  mortgage  should  be  canceled  and 
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set  aside  without  the  payment  to  Kirkpatrick  of  anything 
and  that  the  bill  to  foreclose  the  mortgage  should  be  dis- 
missed for  want  of  equity.  Objections  to  the  report  filed 
with  the  master  by  Kirkpatrick  were  overruled  and  were 
renewed  as  exceptions  before  the  chancellor,  wrho  overruled 
them  and  entered  a  decree  approving  the  master's  report 
and  in  accordance  with  its  findings  and  recommendation. 
From  that  decree  Kirkpatrick  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  Third  District.  That  court  affirmed 
the  decree,  granted  a  certificate  of  importance,  and  Kirk- 
patrick has  prosecuted  a  further  appeal  to  this  court. 

There  is  no  substantial  controversy  as  to  the  facts.  It 
is  conceded  by  appellant  that  Minnie  E.  Arnold  was  insane 
at  the  time  the  note  and  mortgage  were  signed  by  her, 
on  October  i,  1906.  Appellee  was  appointed  conservator 
of  Minnie  E.  Arnold  on  the  12th  day  qf  November,  1906. 
Previous  to  that  time  there  had  been  no  inquisition  and 
finding  that  she  was  a  lunatic  or  insane.  The  note  and 
mortgage  were  given  for  money  loaned  by  the  appellant 
through  an  agent  by  the  name  of  O'Connor.  Neither  ap- 
pellant nor  O'Connor  had  any  knowledge  at  the  time  of  the 
transaction  that  Minnie  E.  Arnold  was  a  distracted  person. 
The  question  of  law  involved  is  whether,  under  those  cir- 
cumstances, the  note  and  mortgage  should  be  set  aside  with- 
out placing  the  parties  in  statu  quo, 

A  deed  or  contract  made  by  an  idiot  or  lunatic  before 
inquest  found  is  not  void,  but  voidable.  There  is  appar- 
ently confusion  in  the  authorities  as  to  the  terms  and  con- 
ditions upon  which  a  court  of  equity  will,  at  the  suit  of  a 
lunatic,  set  aside  a  conveyance  obtained  in  good  faith  be- 
fore an  inquisition  and  finding  of  lunacy.  In  most  of  the 
cases  we  have  examined  where  this  question  has  been  be- 
fore the  courts,  the  grantor  has  received  the  benefit  and 
advantage  of  the  consideration  paid  for  the  conveyance. 
Under  such  circumstances  a  majority  of  the  cases  require 
that  the  consideration  paid  for  the  conveyance  must  be  re- 
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turned  to  the  grantee  as  a  condition  upon  which  it  will  be 
set  aside.     (Eldredge  v.  Palmer,  185  111.  618;   Scanlan  v. 
Cobb,  85  id.  296.)     We  have  been  referred  to  no  case  re- 
quiring the  parties  to  be  restored  to  their  status  quo  where 
the  grantor  had  not  received  the  money  for  the  conveyance 
or  any  benefit  or  advantage  therefrom.    It  must  be  admit- 
ted this  case  is  one  of  peculiar  hardship.    Neither  appellant 
nor  Mrs.  Arnold  has  been  guilty  of  any  actual  wrong  or 
fraud,  and  yet  one  of  them  must  be  made  to  suffer  a  sub- 
stantial loss.     While  there  are  intimations  in  some  cases, 
including  Scanlan  v.  Cobb,  supra,  that  the  rule  requiring 
parties  to  be  placed  in  statu  quo  should  be  confined  to  cases 
where  the  lunatic  grantor  received  the  benefit  of  the  con- 
sideration paid,  yet  we  have  been  unable  to  find  any  case 
where  it  has  been  so  expressly  decided.    In  Cribben  v.  Max- 
well, 34  Kan.  8,  (55  Am.  Rep.  233,)  it  was  said:    "We 
think,  however,  the  weight  of  authority  favors  the  rule  that 
where  the  purchase  of  real  estate  from  an  insane  person  is 
made  and  the  deed  of  conveyance  is  obtained  in  perfect 
good  faith  before  an  inquisition  and  finding  of  lunacy,  for 
a  sufficient  consideration,  without  knowledge  of  the  lunacy, 
and  no  advantage  is  taken  by  the  purchaser,  the  considera- 
tion received  by  the  lunatic  must  be  returned,  or  offered 
to  be  returned,  before  the  conveyance  can  be  set  aside  at 
the  suit  of  the  alleged  lunatic  or  one  who  represents  him." 
Neither  the  appellant  nor  O'Connor  saw  or  talked  with 
Mrs., Arnold  about  making  the  loan  or  giving  the  note  and 
mortgage.    They  dealt  entirely  with  her  husband,  and  the 
check  for  $1000,  less  $35  commissions  and  expenses  of  ab- 
stracts, was  made  payable  to  Minnie  E.  Arnold  but  was 
delivered  to  her  husband.     While  this  is  not  unusual  and 
is  perhaps  a  general  practice  in  transactions  of  that  kind, 
it  was  within  appellant's  power  to  have  seen  Mrs.  Arnold 
and  ascertained  her  mental  condition  before  making  the 
loan.     Mrs.  Arnold  knew  nothing  whatever  of  what  was 
going  on  and  was  powerless  to  do  anything  to  prevent  it 
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or  to  give  any  warning  to  appellant.  A  lady  notary  who 
took  Mrs.  Arnold's  acknowledgment  to  the  mortgage  tes- 
tified she  told  her  what  the  instrument  was  but  did  not  read 
it  to  her;  that  Mrs.  Arnold  signed  the  note  and  mortgage 
and  the  witness  did  not  observe  anything  wrong  with  her 
mental  condition.  The  proof  shows  she  was  just  out  of 
the  hospital  and  both  her  mental  and  physical  condition 
were  very  bad.  She  was  unable  to  wash,  dress  or  feed 
herself. 

The  reason  given  in  the  cases  for  requiring  the  consid- 
eration to  be  returned  where  the  lunatic  has  received  the 
benefit  of  it  is,  that  to  refuse  to  do  so  would  be  allowing 
the  lunacy  to  be  the  means  of  perpetrating  a  fraud.  Where 
the  benefit  of  the  consideration  is  not  received  by  the  luna- 
tic the  reason  upon  which  the  rule  is  based  does  not  exist, 
and  in  view  of  the  difference  in  circumstances  and  oppor- 
tunities of  the  parties  it  would  seem  in  harmony  with  sound 
principles  of  justice  that  the  lunatic,  having  no  responsibil- 
ity for  the  transaction  and  receiving  no  benefit  therefrom, 
should  receive  the  protection  of  the  court  of  equity  and  the 
loss  should  be  made  to  fall  on  the  party  dealing  with  the 
lunatic.  We  agree  with  the  Supreme  Court  of  Indiana  that 
"the  protection  of  persons  who  are  so  unfortunate  as  to 
be  bereft  of  reason  and  incapable  of  managing  their  own 
estates  is  of  higher  obligation  and  an  object  more  to  be 
cherished  by  the  courts  than  is  the  protection  of  holders  of 
commercial  paper,  however  innocent  they  may  be."  Dick- 
erson  v.  Davis,  in  Ind.  433;    12  N.  E.  Rep.  145. 

In  our  opinion,  under  the  evidence  in  this  case,  the 
law  justified  the  decree,  and  the  judgment  of  the  Appellate 

Court  is  affirmed.  r    ,  ~ 

Judgment  affirmed. 
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The  London  Guarantee  and  Accident  Company,  Ap- 
pellee, vs.  American  Cereal  Company,  Appellant. 

Opinion  Hied  June  20,  igu — Rehearing  denied  October  11,  ion. 

1.  Trial — when  alleged  propositions  of  law  are  properly  re- 
fused. Alleged  propositions  of  law  are  properly  refused  which 
are  mere  findings  of  fact  which  the  court  is  requested  to  make, 
or  which  either  assume  as  true  facts  which  are  in  controversy,  or 
certain  matters  extraneous  to  the  issues  in  the  case. 

2.  Evidence — what  is  essential  to  render  testimony  of  deceased 
witness  admissible  in  subsequent  suit.  In  order  to  render  the  tes- 
timony of  a  witness  in  a  former  suit  admissible  in  a  subsequent 
suit  upon  the  ground  that  the  witness  has  died  since  the  giving  of 
his  testimony,  it  must  appear  that  both  suits  involved  the  same  is- 
sue between  the  same  parties  or  persons  in  privity  with  them,  and 
the  fact  that  the  party  against  whom  the  testimony  is  offered  in 
the  subsequent  suit  was  a  party  to  the  former  suit  and  had  full 
opportunity  to  cross-examine  the  witness  does  not  necessarily  ren- 
der the  testimony  admissible. 

3.  Same — effect  of  including  persons  in  privity  with  parties  in 
the  rule  concerning  testimony  of  deceased  witness.  The  inclusion 
of  persons  in  privity  with  the  parties  in  the  rule  concerning  the 
admissibility  in  a  subsequent  suit  of  the  testimony  of  a  witness 
who  has  died  since  giving  his  testimony  in  the  former  suit  does 
not  extend  the  rule  to  a  subsequent  suit  between  a  party  and  a 
person  who  was  in  privity  with  such  party  in  the  former  suit,  as 
it  cannot  be  said  there  was  any  issue  between  them  in  that  suit. 

4.  Same — when  testimony  of  deceased  witnesses  is  not  admis- 
sible. Where  a  guaranty  insurance  company  which,  under  its  con- 
tract, has  insisted  upon  conducting  the  defense  in  a  damage  suit 
against  the  assured  withdraws  from  the  case  when  witnesses  tes- 
tify to  facts  which,  if  true,  take  the  case  out  of  the  contract  with 
the  assured  and  relieve  the  company  from  liability,  such  testimony 
is  not  admissible  to  prove  those  facts  in  a  subsequent  suit  brought 
by  the  guaranty  company  after  the  death  of  the  witnesses,  to  re- 
cover from  the  assured  the  expense  of  defending  the  former  suit. 

Appear  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Marcus  Kavanagh, 
Judge,  presiding. 
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Jones,  Addington,  Ames  &  Seibold,  for  appellant. 
F.  J.  Canty,  and  Robert  J.  Folonie,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal,  granted  under  a  certificate  of  impor- 
tance, from  a  judgment  of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  for  $956.73  and  costs  of  suit, 
rendered  by  the  superior  court  of  Cook  county  in  an  action 
of  assumpsit  brought  by  the  London  Guarantee  and  Acci- 
dent Company,  appellee,  against  the  American  Cereal  Com- 
pany, appellant,  to  recover  the  amount  expended  by  appellee 
in  the  defense  of  a  suit  brought  in  the  district  court  of  Linn 
county,  Iowa,  by  Henry  Overhauser,  as  administrator  of 
the  estate  of  William  L.  Overhauser,  deceased,  against  the 
American  Cereal  Company  and  others. 

The  facts  upon  which  the  action  of  assumpsit  is  based 
are  as  follows :  Some  time  prior  to  October  26,  1899,  ap- 
pellant, by  an  oral  contract,  arranged  with  Connor  &  Co., 
a  firm  engaged  in  the  general  contracting  business  at  Cedar 
Rapids,  Iowa,  to  construct  a  building  for  it  in  Cedar  Rap- 
ids. After  making  this  contract  appellant  purchased  from 
appellee  a  policy  of  insurance,  by  which,  in  consideration  of 
the  payment  of  $50  premium,  appellee,  subject  to 'the  agree- 
ments contained  in  the  policy,  agreed  to  indemnify  appel- 
lant for  the  period  of  one  year,  beginning  on  October  26, 
1899,  and  ending  on  October  26,  1900,  "against  loss  aris- 
ing solely  from  his  (its)  contingent  liability  as  general  con- 
tractor or  owner,  from  common  law  or  any  statute,  for 
damages  on  account  of  bodily  injuries,  fatal  or  non-fatal, 
accidentally  suffered  by  any  person  or  persons  during  the 
construction  of  the  building  described  in  the  schedule  here- 
inafter given,  [being  the  building  above  mentioned,]  and 
resulting  from  the  negligence  of  any  contractor  or  sub- 
contractor engaged  in  the  construction  of  said  building." 
The  agreements  contained  in  the  policy  included  a  provi- 
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sion  that  the  assured,  upon  the  occurrence  of  an  accident, 
should  give  immediate  written  notice  thereof  to  the  com- 
pany and  should  give  like  notice  of  any  claim  that  should 
be  made  on  account  of  such  accident,  and  also  included  the 
following  provisions:  "If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for  damages  on  ac- 
count of  any  accident  covered  by  this  policy,  the  assured 
shall  immediately  forward  to  the  head  office  of  the  com- 
pany for  the  United  States  of  America  every  summons  or 
other  process  as  soon  as  the  same  shall  have  been  served 
on  him  (it),  and  the  company  will  at  its  own  cost  defend 
against  such  proceedings  in  the  name  and  on  behalf  of  the 
assured,  or  settle  the  same,  unless  it  shall  elect  to  pay  to 
the  assured  the  indemnity  provided  for  in  clause  A  of  spe- 
cial agreements  as  limited  therein.  The  assured  shall  not 
settle  any  claim  except  at  his  (its)  own  cost,  nor  incur  any 
expenses,  nor  interfere  in  any  negotiation  for  settlement  or 
in  any  legal  proceeding,  without  the  consent  of  the  company 
previously  given  in  writing.  *  *  *  The  company's  lia- 
bility for  an  accident  resulting  in  injury  to  or  in  the  death 
of  one  person  is  limited  to  five  thousand  dollars  ($5000). 
*  *  *  If  the  assured  is  the  owner  of  the  building  men- 
tioned in  the  schedule,  it  is  agreed  that  all  the  work  of 
constructing  the  same  is  to  be  done  by  contract  at  the  risk 
of  the  contractor  or  contractors,  and  that  the  assured  has 
not  and  will  not,  by  contract  or  otherwise,  voluntarily  as- 
sume any  liability  for  loss  on  account  of  bodily  injuries 
suffered  by  any  person  or  persons  by  reason  of  the  negli- 
gence of  any  contractor  or  sub-contractor/' 

On  November  20,  1899,  William  L.  Overhauser,  while 
riding  a  bicycle  upon  one  of  the  streets  of  Cedar  Rapids, 
struck  a  rock  which  had  been  dropped  'from  a  wagon  which 
was  being  used  in  hauling  dirt  and  rock  by  men  engaged  in 
the  construction  of  the  building  described  in  the  policy  of 
insurance,  and  was  thereby  thrown  from  the  bicycle  and 
sustained  injuries  from  which  he  died.     During  the  early 
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part  of  January,  1900,  the  administrator  of  his  estate 
brought  suit  in  the  district  court  of  Linn  county,  Iowa, 
against  the  city  of  Cedar  Rapids  to  recover  damages  oc- 
casioned by  his  death.  The  city  notified  appellant  and  Con- 
nor &  Co.  to  appear  and  defend  the  action,  as  the  liability 
of  the  city,  if  any,  was  due  to  their  negligence.  On  Janu- 
ary 12,  1900,  appellant  sent  a  copy  of  this  notice  to  appel- 
lee, accompanied  by  a  letter  from  appellant  in  which  the 
following  statement  was  made :  "The  claim  in  question,  if 
there  is  any  liability,  comes  under  policy  No.  242,362,  is- 
sued by  your  general  agent,  Frederick  S.  Gray."  In  reply 
thereto,  appellee's  general  manager,  on  January  18,  sent  a 
letter  to  appellant  acknowledging  receipt  of  the  notice  and 
containing  the  following  statements:  "While  the  possibil- 
ity of  your  liability  is  very  remote,  we  will,  of  course,  pro- 
tect your  interests  under  policy  242,362.  I  have  referred 
the  matter  to  our  attorneys,  Messrs.  Powell  &  Harman, 
Cedar  Rapids,  who  will  make  investigations,  arid  if  there 
are  any  reasons  why  the  case  is  not  covered  by  the  policy 
we  will  let  you  know  later  on."  Afterwards  appellant  and 
Connor  &  Co.  were  made  defendants  to  the  suit,  and  the 
summons  served  upon  appellant  was  sent  by  it  to  appellee. 
Thereafter,  by  correspondence  and  in  personal  interviews, 
in  answer  to  appellant's  offers  to  employ  attorneys  to  rep- 
resent it  in  the  defense  of  the  suit,  appellee  assured  ap- 
pellant that  it  was  looking  after  the  case,  that  its  attorneys 
would  protect  appellant's  interests,  and  that  there  was  no 
necessity  of  appellant  incurring  any  expense  whatever,  as 
the  defense  would  be  as  vigorous  with  Powell  &  Harman 
alone  as  it  would  be  with  any  help  that  could  be  given 
them. 

The  defense  on  behalf  of  appellant  was  conducted  by 
appellee,  through  Powell  &  Harman,  its  attorneys,  until 
the  end  of  the  second  trial.  During  the  progress  of  the 
first  trial  the  plaintiff  dismissed  the  suit  as  to  the  city  of 
Cedar  Rapids,  and  at  the  conclusion  of  the  plaintift's  case 
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the  court  directed  a  verdict  in  favor  of  the  remaining  de- 
fendants. The  plaintiff  in  that  suit  prosecuted  an  appeal 
to  the  Supreme  Court  of  Iowa,  and  the  judgment  of  the 
district  court  was  reversed  and  the  cause  remanded.  A 
second  trial  was  then  had  in  the  district  court,  at  the  con- 
clusion of  which  the  court  directed  a  verdict  in  favor  of 
Connor  &  Co.,  and  the  jury  returned  a  verdict  finding  the 
American  Cereal  Company  guilty  and  assessing  the  plain- 
tiff's damages  at  $7000.  Upon  the  return  of  this  verdict 
appellee  caused  its  attorneys  to  withdraw  from  the  case, 
and  notified  appellant  that  as  it  had  been  determined  by 
the  verdict  of  the  jury  rendered  upon  the  second  trial  that 
Connor  &  Co.  were  not  independent  contractors  but  were 
acting  as  agents  for  appellant  in  the  construction  of  the 
building,  the  policy  did  not  cover  appellant's  liability  for 
the  death  of  Overhauser  and  that  appellee  would  have 
nothing  further  to  do  with  the  case.  Appellant  retained 
other  attorneys  and  prosecuted  an  appeal  to  the  Supreme 
Court  of  Iowa,  and  the  judgment  against  it  was  reversed 
and  the  cause  remanded  for  a  new  trial  because  of  the  re- 
fusal of  the  court  to  give  certain  instructions  requested 
by  appellant  defining  the  conditions  under  which  the  jury 
would  be  warranted  in  reaching  the  conclusion  that  the 
relationship  of  Connor  &  Co.  was,  in  fact,  that  of  inde- 
pendent contractor.  So  far  as  the  record  shows  there  has 
been  no  further  trial  of  that  cause. 

After  refusing  to  further  conduct  the  defense  of  the 
case  against  appellant,  appellee  rendered  a  statement  of  the 
amounts  paid  out  by  it  in  conducting  such  defense  up  to 
the  time  the  verdict  was  rendered  upon  the  second  trial  and 
demanded  the  re-payment  of  those  amounts  by  appellant, 
claiming  that  it  had  undertaken  the  defense  of  the  suit 
under  the  belief,  induced  by  appellant,  that  Connor  &  Co. 
were  independent  contractors  and  under  the  belief  that  ap- 
pellant's liability  was  therefore  covered  by  the  policy,  but 
had  been  informed  by  its  attorneys  that  appellant's  super- 
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intendent,  and  Connor,  of  the  firm  of  Connor  &  Co.,  had 
both  testified  to  a  state  of  facts  on  the  second  trial  which 
proved  that  Connor  &  Co.  were  not  independent  contract- 
ors but  were  acting  merely  as  agents  for  appellant  in  the 
construction  of  the  building.  Appellant's  failure  to  pay 
the  sum  demanded  resulted  in  this  suit,  brought  to  enforce 
payment  thereof ,  The  cause  was  tried  before  the  court 
without  a  jury. 

In  addition  to  the  above  facts,  which  are  undisputed, 
appellee  introduced  evidence  which  tended  to  show  that  ap- 
pellant referred  appellee's  attorneys,  Powell  &  Harman,  to 
George  Stuart,  the  superintendent  of  appellant's  plant  at 
Cedar  Rapids,  as  one  from  whom  they  could  obtain  infor- 
mation with  reference  to  the  terms  of  the  oral  contract 
under  which  Connor  &  Co.  were  .constructing  the  building, 
and  that  the  terms  of  the  contract,  as  stated  by  George 
Stuart  to  the  attorneys,  were  such  as  to  constitute  Connor 
&  Co.  independent  contractors  in  the  construction  of  the 
building;  that  after  the  first  trial,  and  shortly  before  the 
second  trial,  George  Stuart's  attitude  in  the  case  changed, 
and  he  stated  to  appellee's  attorneys  that  as  appellant  was 
protected  by  its  policy  it  did  not  want  to  cast  the  responsi- 
bility on  Connor  &  Co.,  and  that  during  the  second  trial 
he  assisted  Connor  &  Co.  in  making  their  defense,  which 
consisted  chiefly  in  showing  that  they  were  not  independ- 
ent contractors  but  were  acting  merely  as  agents  for  appel- 
lant in  constructing  the  building,  and  that  appellant,  and 
not  Connor  &  Co.,  was  liable  for  the  damages  occasioned 
by  the  death  of  Overhauser.  In  order  to  prove  that  Con- 
nor &  Co.  were  not  independent  contractors,  appellee  of- 
fered, and  the  court  admitted  in  evidence  over  appellant's 
objection,  a  transcript  of  the  testimony  given  upon  the 
second  trial  of  the  Overhauser  case  by  A.  H.  Connor, 
George  Stuart  and  J.  E.  Fitzsimmons,  all  of  whom  had 
since  died.  The  testimony  of  each  of  these  witnesses 
tended  to  show  that  Connor  &  Co.  were  not  independent 
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contractors  in  the  construction  of  the  building  for  appellant 
at  Cedar  Rapids. 

At  the  close  of  all  the  evidence  in  the  case  appellant 
submitted  to  the  court  seven  propositions  to  be  held  as 
law  in  the  decision  of  the  case,  upon  each  of  which  the 
court  wrote  "refused."  The  only  questions  that  can  be 
considered  upon  this  appeal  are  questions  of  law,  arising 
upon  the  action  of  the  court  in  refusing  the  propositions 
submitted  by  appellant  to  be  held  as  law  in  the  decision  of 
the  case,  and  in  admitting  the  transcript  of  the  testimony 
given  by  witnesses,  now  deceased,  upon  the  second  trial 
of  the  Overhauser  suit.  The  propositions  which  appellant 
submitted  to  the  court  were  properly  refused.  Some  of 
ihem  were  mere  findings  of  fact  which  the  court  was  re- 
quested to  make,  while  the  others  either  assumed  as  true 
facts  which  were  in  controversy  or  contained  matters  ex- 
traneous to  the  issues  in  the  case. 

The  policy  of  insurance  issued  to  appellant  by  appellee 
indemnified  appellant  only  against  loss  arising  from  its 
contingent  liability,  as  owner,  for  damages  on  account  of 
bodily  injuries,  fatal  or  non- fatal,  accidentally  suffered  by 
persons  during  the  construction  of  the  building,  and  result- 
ing from  the  negligence  of  any  contractor  or  sub-contractor 
engaged  in  the  construction  thereof.  By  a  provision  in 
the  policy  appellant  represented  and  agreed  that  all  work 
of  constructing  the  building  mentioned  in  the  policy  should 
be  done  by  contract  at  the  risk  of  the  contractor  or  con- 
tractors, and  that  it  had  not,  and  would  not,  by  contract 
or  otherwise,  voluntarily  assume  any  liability  for  loss  on 
account  of  bodily  injuries  suffered  by  any  person  by  rea- 
son of  the  negligence  of  any  contractor  or  sub-contractor. 
By  another  provision  of  the  policy  appellee  agreed  that  if 
any  suit  should  be  brought  against  appellant  to  enforce  a 
claim  for  damages  on  account  of  any  accident  covered  by 
the  policy,  appellee  would,  at  its  own  cost,  defend  against 
such  proceeding  in  the  name  and  on  behalf  of  appellant. 

2  5  1—9 
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These  provisions  of  the  policy  show  conclusively  that  the 
policy  only  covered' the  appellant's  contingent  liability,  as 
owner,  for  personal  injuries  resulting  from  the  negligence 
of  one  whom  the  law  considers  an  independent  contractor 
in  the  construction  of  the  building,  and  that  appellee  was 
not  required  to  defend,  at  its  own  cost,  any  proceeding 
brought  against  appellant  to  recover  damages  on  account 
of  bodily  injuries,  fatal  or  non-fatal,  unless  such  injuries 
resulted  from  the  negligence  of  an  independent  contractor 
engaged  in  the  construction  of  the  building.  In  order  to 
recover  from  appellant  the  amount  expended  in  the  de- 
fense of  the  Overhauser  suit,  it  was  incumbent  upon  appel- 
lee to  prove,  among  other  things,  that  Connor  &  Co.  were 
not  independent  contractors.  The  only  evidence  tending 
to  prove  that  issue  is  the  transcript  of  the  testimony  of 

«  _  _ 

the  deceased  witnesses,  Connor,  Stuart  and  Fitzsimmons, 
which  was  given  on  the  second  trial  of  the  Overhauser  suit, 
and  if  the  court  erred  in  admitting  this  transcript  in  evi- 
dence over  appellant's  objection,  it  necessarily  follows  that 
the  judgments  of  the  Appellate  and  superior  courts  must 
be  reversed  because  of  that  error. 

In  Mclnturff  v.  Insurance  Co.  of  North  America,  248 
111.  92,  we  said :  "There  is  a  general  agreement  of  authori- 
ties that  evidence  given  on  a  former  trial  of  the  same 
action,  or  a  former  action  involving  the  same  issues  be- 
tween the  same  parties,  is  admissible  if  it  be  established 
that  the  witness  is  dead."  We  also  quoted  a  paragraph 
from  the  sixteenth  edition  of  Greenleaf  on  Evidence,  as 
enlarged  and  annotated  by  Prof.  Wigmore  in  1899,  which 
contains  the  following  statement:  "As  to  the  parties,,  all 
that  is  essential  is  that  the  present  opponent  should  have 
had  a  fair  opportunity  of  cross-examination.,,  And  with 
reference  to  that  statement  we  said:  "If  this  paragraph 
is  read  as  laying  down  the  rule  broadly  that  a  fair  oppor- 
tunity for  cross-examination  by  the  party  against  whom 
the  evidence  is  offered  is  all  that  is  necessary  to  render  it 
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admissible,  then  the  overwhelming  weight  of  authority  is 
against  the  accuracy  of  the  rule  as  stated;  but  if  it  is 
read,  as  no  doubt  its  author  intended  it  should  be,  as  stat- 
ing the  rule  that  a  mere  nominal  change  of  parties  is  of 
no  consequence  provided  the  parties  in  the  second  action 
are  so  privy  in  interest  with  those  on  the  former  trial  that 
the  same  motive  and  need  for  cross-examination  existed, 
then  the  rule  stated  is  in  accord  with  the  great  weight  of 
authority."  The  holding  in  the  Mclnturff  case  was  to  the 
effect  that  the  evidence  given  by  a  witness,  since  deceased, 
in  a  criminal  prosecution  against  the  owner  of  a  building 
for  setting  fire  to  and  burning  property  covered  by  insur- 
ance was  inadmissible  in  a  subsequent  action  by  the  owner 
of  the  building  against  the  insurance  company  to  recover 
upon  the  policy,  such  testimony  being  offered  by  the  insur- 
ance company,  notwithstanding  the  fact  that  the  owner  of 
the  building  had  full  opportunity  to  cross-examine  the  wit- 
ness in  the  criminal  proceeding  against  him.  ^ 

It  may  therefore  be  regarded  as  the  settled  law  of  this 
State  that  in  order  to  render  the  testimony  of  a  witness  in 
a  former  action  admissible  in  a  subsequent  action  on  the 
ground  that  the  witness  has  died  since  giving  his  testi- 
mony, it  must  appear  that  both  actions  involved  the  same 
issue  between  the  same  parties  or  their  privies,  and  the  fact 
that  the  party  against  whom  the  testimony  is  offered  in  the 
subsequent  action  was  a  party  to  the  former  action  and 
had  full  opportunity  to  cross-examine  the  witness  does  not 
necessarily  render  the  testimony  admissible.  The  issue  in 
the  Overhauser  suit  whether  Connor  &  Co.  were  independ- 
ent contractors,  was  one,  first,  between  the  plaintiff  in  that 
suit  on  the  one  side  and  appellant  on  the  other;  second, 
between  the  plaintiff  in  that  suit  on  the  one  side  and  Con- 
nor &  Co.  on  the  other ;  and  third,  between  Connor  &  Co. 
on  the  one  side  and  appellant  on  the  other ;  but  there  was 
no  issue  between  appellant  and  appellee  in  the  former  ac- 
tion involving  the  question  whether  Connor  &  Co.  were 
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independent  contractors,  nor  was  there  any  such  issue  be- 
tween appellant  and  anyone  with  whom  appellee  was  in 
privity.  It  therefore  did  not  appear  that  both  actions  in- 
volved the  same  issue  between  the  same  parties  or  their 
priyies,  and  for  that  reason  the  court  should  have  sus- 
tained appellant's  objection  and  excluded  the  testimony  of 
the  deceased  witnesses  given  on  the  trial  of  the  Overhau- 
ser  suit. 

The  appellee  contends,  and  the  superior  and  Appellate 
Courts  held,  that  as  appellee  was  in  privity  with  appellant 
in  the  former  action  to  which  appellant  was  a  party,  and 
as  appellant  had  the  right  to  cross-examine  the  witnesses 
in  the  former  action,  the  testimony  given  in  the  former 
action  upon  the  same  issue  involved  in  this  action  was  ad- 
missible. If  this  were  an  action  between  plaintiff  in  the 
Overhauser  suit  on  the  one  side  and  appellee  on  the  other, 
or  between  Connor  &  ,Co.  on  the  one  side  and  appellee 
on  the  other,  and  involved  the  issue  whether  Connor  & 
Co.  were  independent  contractors  in  the  construction  of 
the  building  for  the  appellant,  then  the  testimony  of  the 
deceased  witnesses  given  on  the  trial  of  the  Overhauser 
suit  upon  this  issue  would  be  admissible  in  this  case,  for 
the  reason  that  appellee,  while  not  a  party  to  the  former 
action,  was  in  privity  with  appellant,  who  was  a  party  to 
that  action,  was  present  and  participated  in  that  trial  and 
had  full  opportunity  to  cross-examine  the  witnesses.  The 
inclusion  of  privies  of  parties  in  the  rule  with  reference  to 
the  admissibility  of  testimony  given  by  deceased  witnesses 
in  former  actions  cannot,  however,  extend  the  rule  so  as 
to  render  admissible  in  a  subsequent  action  between  one 
of  the  parties  in  a  former  action  and  one  in  privity  with 
that  party  in  the  former  action  the  testimony  of  deceased 
witnesses  given  in  the  former  action  because  there  was  no 
issue  between  the  party  and  his  privy  in  the  former  action, 
and  the  mere  fact  that  the  party  to  the  former  action  had 
full  opportunity  to  cross-examine  the  witnesses  does  not, 
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alone,  as  held  in  the  Mclnturff  case,  render  the  evidence 
given  in  the  former  action  admissible  in  the  subsequent 
action. 

There  is,  moreover,  another  objection  to  the  admissibil- 
ity of  the  testimony  in  this  case.  It  appears  that,  as  be- 
tween appellant  and  appellee,  the  former  had  no  opportunity 
to  cross-examine  any  witnesses,  but  appellant's  defense  in 
the  trial  in  which  the  testimony  was  given  was  conducted  by 
appellee  under  a  contract  which  appellee  then  believed  cov- 
ered appellant's  liability,  if  any,  for  damages  sought  to  be 
recovered  in  that  action.  Appellee  had  agreed  to  defend, 
at  its  own  cost,  any  action  brought  against  appellant  to 
enforce  a  claim  for  damages  on  account  of  an  accident 
covered  by  the  policy,  and  appellant  had  agreed  not  to  in- 
terfere in  any  legal  proceeding  without  the  consent  of  the 
insurance  company  previously  given  in  writing.  Appellant 
attempted  to  obtain  this  consent  by  offering  to  employ  its 
own  attorneys  to  represent  it  and  to  assist  the  attorneys 
employed  by  appellee,  but  appejlee,  instead  of  giving  its 
consent,  dissuaded  appellant  from  participating  in  the  trial 
through  its  own  attorneys  by  representing  that  appellee's 
attorneys  were  looking  after  the  defense  of  the  suit  and 
needed  no  assistance  from  attorneys  employed  by  appel- 
lant. While  the  law  gave  appellant  the  right  to  participate 
in  the  defense  of  the  Overhauser  suit  and  to  examine  and 
cross-examine  witnesses  therein,  yet  such  conduct  on  its 
part  without  appellee's  written  consent  would  have  been  a 
breach  of  its  contract  with  appellee,  and,  so  far  as  appel- 
lee is  concerned,  it  is  therefore,  by  its  contract  and  by  its 
conduct  when  appellant  offered  to  employ  attorneys  to  rep- 
resent it  in  that  action,  estopped  to  rely  upon  the  legal 
right  of  appellant  to  cross-examine  witnesses  in  the  former 
action  in  order  to  render  the  evidence  given  in  the  former 
action  admissible  as  against  appellant  in  this  action. 

For  the  reasons  above  given,  and  for  the  additional 
reason  that  it  was  manifestly  to  the  interest  of  appellee  to 
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make  it  appear  in  the  former  action  that  Connor  &  Co. 
were  not  independent  contractors,  and  thus  relieve  it  of 
any  liability  under  the  policy,  including  the  liability  to  de- 
fend the  suit  at  its  own  expense,  the  testimony  of  the 
deceased  witnesses  given  on  the  second  trial  of  the  Over- 
hauser  suit  should  have  been  excluded. 

The  cases  cited  by  appellee  to  the  effect  that  a  former 
adjudication  of  a  fact  or  matter  in  controversy  is  conclu- 
sive when  a  controversy  arises  over  that  same  fact  or  mat- 
ter between  a  party  to  the  judgment  and  one  who  was 
in  privity  with  him  in  the  proceeding  in  which  the  judg- 
ment was  rendered,  have  no  application  tp  the  question 
presented  for  our  determination.  Had  there  been  a  final 
judgment  in  the  Overhauser  suit  against  appellant,  and  had 
that  judgment,  together  with  the  testimony  of  the  deceased 
witnesses  showing  that  the  judgment  necessarily  involved 
a  determination  of  the  fact  that  Connor  &  Co.  were  not  in- 
dependent contractors,  been  introduced  in  evidence  in  this 
case  by  appellee  to  establish  the  fact  that  Connor  &  Co. 
were  not  independent  contractors,  then  the  authorities  cited 
by  appellee  would  support  the  action  of  the  court  in  admit- 
ting such  evidence.  The  testimony  of  the  deceased  wit- 
nesses, however,  in  such  case,  could  only  be  received  in 
evidence  for  the  purpose  of  showing  the  issue  involved  in 
the  action  in  which  the  judgment  was  rendered,  and  not 
as  proof  of  the  matters  testified  to  by  the  deceased  wit- 
nesses. Washington  Gas  Light  Co.  v.  District  of  Columbia, 
161  U.  S.  316. 

For  the  error  of  the  court  in  admitting  in  evidence  the 
transcript  of  the  testimony  given  on  the  second  trial  of 
the  Overhauser  suit  by  witnesses  since  deceased,  the  judg- 
ments of  the  Appellate  and  superior  courts  will  be  reversed 
and  the  cause  will  be  remanded  to  the  superior  court. 

Reversed  and  remanded. 
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A.  W.  Kelly  et  al.  Appellees,  vs.  J.  W.  Johnson  et  al. — 
(L.  G.  Hallberg  et  al.  Appellants.) 

Opinion  Hied  June  20,  ipn — Rehearing  denied  October  11,  1011. 

1.  Mechanics'  liens — a  sub-contractor's  lien  can  exist  only  by 
virtue  of  original  contract.  The  lien  of  a  sub-contractor  can  exist 
only  by  virtue  of  the  original  contract,  and  if  the  original  contract 
provides  that  there  shall  be  no  liens  upon  the  improved  property 
for  labor  or  materials  the  sub-contractor  is  not  entitled  to  any  lien. 

2.  Same — a  sub-contractor's  lien  not  divested  by  a  subsequent 
waiver  by  original  contractor.  Where  rights  of  third  parties  have 
not  intervened  the  parties  to  a  contract  have  the  same  right  to 
modify  it  as  to  make  it,  and  if  the  original  contractor  executes, 
for  valuable  consideration,  a  waiver  of  all  liens  after  the  original 
contract  is  made,  sub-contractors  making  their  contracts  subse- 
quent to  the  waiver  are  not  entitled  to  liens ;  but  those  whose  con- 
tracts were  made  before  the  waiver  cannot  thereby  be  deprived  of 
any  right  to  a  lien  theretofore  acquired. 

3.  Constitutional  law — right  to  contract  is  property  right — 
how  far  subject  to  regulation.  The  right  to  contract  is  a  property 
right,  and  while  such  right  may  be  regulated  by  the  exercise  of 
the  police  power  where  the  public  health,  safety,  morals  or  welfare 
is  involved,  it  cannot  be  otherwise  restrained  or  abridged. 

4.  Same — section  21  of  Mechanic's  Lien  act,  concerning  sub- 
contractors, is  invalid.  Section  21  of  the  Mechanic's  Lien  act  of 
1903,  in  so  far  as  it  attempts  to  give  a  sub-contractor  a  lien  when 
the  original  contract  waives  all  liens  or  all  liens  have  been  there- 
after released  by  the  original  contractor,  is  unconstitutional,  as 
depriving  the  owner  of  property  without  due  process  of  law. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  M.  M.  Gridley,  Judge,  presiding. 

Fy**e  &  Adcock,  (Edmund  D.  Adcock,  and  Ira  Ry- 
ner,  of  counsel,)  for  appellants. 

Adams,  Bobb  &  Adams,  (James  B.  Westcott,  of  coun- 
sel,) for  appellees  A.  W.  Kelly  et  al. 

Felsenthal  &  Beckwith,  for  appellee  the  Labahn 
Brick  Company. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  on  the  8th  day  of  Sep- 
tember,  1906,  in  the  superior  court  of  Cook  county,  by 
A.  W.  Kelly,  doing  business  as  A.  W.  Kelly  &  Co.,  a  sub- 
contractor, against  J.  W.  Johnson,  doing  business  as  J.  W. 
Johnson  &  Co.,  the  original  contractor,  and  L.  G.  Hallberg 
and  Stewart  Hodges,  the  owners,  and  Francis  E.  Broom- 
ell,  trustee  of  certain  premises  located  in  the  city  of  Chi- 
cago, to  establish  a  mechanic's  lien  under  the  statute  for 
certain  materials  furnished  in  the  construction  of  the  ma- 
sonry work  in  a  brick  building  in  course  of  construction 
on  the  said  premises,  which  masonry  work  was  being  con- 
structed by  J.  W.  Johnson  for  the  owners  in  pursuance  of 
a  contract  between  J.  W.  Johnson  and  the  owners  bear- 
ing date  March  5,  1906,  to  which  bill  other  material-men 
who  had  furnished  material  to  J.  W.  Johnson  for  use  in 
said  building  were  made  parties  defendant.     Answers  and 
replications  were  filed  and  the  case  was  referred  to  a  mas- 
ter.   The  master  took  the  proofs  and  reported  that  A.  W. 
Kelly  &  Co.,  in  pursuance  of  a  contract  with  J.  W.  John- 
son made  April  15,  1906,  was  entitled  to  a  sub-contractor's 
lien  for  $793.50;  that  the  Waukesha  Lime  and  Stone  Com- 
pany, in  pursuance  of  a  contract  with  J.  W.  Johnson  made 
April  30,  1906,  was  entitled  to  a  sub-contractor's  lien  for 
$331;   that  the  M.  A.  Staley  Company,  in  pursuance  of  a 
contract  with  J.  W.  Johnson  made  August  2,  1906,  was  en- 
titled to  a  sub-contractor's  lien  for  $69.88;    that  the  Juhl 
Automatic  Hoisting  Machine  Company,  in  pursuance  of  a 
contract  with  J.  W.  Johnson  made  June  4,  1906,  wras  en- 
titled to  a  sub-contractor's  lien   for  $295;    and  that  the 
Labahn  Brick  Company,  in  pursuance  of  a  contract  with 
J.  W.  Johnson  made  April  27,  1906,  was  entitled  to  a  sub- 
contractor's lien  for  $455.    The  court  entered  a  decree  es- 
tablishing such  liens,  from  which  decree  L.  G.  Hallberg, 
Stewart  Hodges  and  Francis  E.   Broomell,  trustee,  have 
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prosecuted  an  appeal  to  this  court  on  the  ground  that  sec- 
tion 21  of  the  Mechanic's  Lien  statute  of  1903  is  uncon- 
stitutional and  void. 

Section  21  of  the  statute,  in  part,  reads  as  follows: 
"Every  mechanic,  workman  or  other  person  who  shall  fur- 
nish any  materials,  apparatus,  machinery  or  fixtures,  or  fur- 
nish or  perform  services  or  labor  for  the  contractor  shall 
be  known  under  this  act  as  a  sub-contractor,  and  shall  have 
a  lien  for  the  value  thereof,  with  interest  on  such  amount 
from  the  date  the  same  is  due,  from  the  same  time,  on  the 
same  property  as  provided  for  the  contractor,  and,  also,  as 
against  the  creditors  and  assignees,  and  personal  and  legal 
representatives  of  the  contractor,  on  the  material,  fixtures, 
apparatus  or  machinery  furnished,  and  on  the  moneys  or 
other  considerations  due  or  to  become  due  from  the  owner 
under  the  original  contract,  whether  or  not  the  original 
contractor  could  have  obtained  a  lien  or  was  by  contract 
or  conduct  divested  or  deprived  of  a  right  to  obtain  a  lien." 

It  appears  from  the  evidence  that  the  original  contract 
of  March  5,  1906,  between  J.  W.  Johnson  and  the  owners 
of  the  said  premises,  provided  that  Johnson  should  receive 
$13,801  for  the  material  and  labor  to  be  furnished  and 
performed  by  him  in  doing  the  masonry  work  upon  the 
said  building,  to  which  was  added  $975  for  extras,  which 
amounts  aggregated  the  sum  of  $14,776  as  the  contract 
price  of  the  masonry  work  on  said  building.  It  also  ap- 
pears that  J.  W.  Johnson  commenced  work  on  said  premises 
and  received  from  the  owners  in  payment  for  material  and 
work  $10,300;  that  when  the  masonry  work  was  about 
four-fifths  done  J.  W.  Johnson  failed,  and  the  owners  were 
obliged  to  take  over  the  contract  and  complete  the  building 
at  an  actual  cost  to  them  of  $15,353.33;  that  at  the  time 
the  original  contract  was  made  there  was  no  waiver  of  lien 
in  the  contract ;  that  the  first  payment  in  the  contract  was 
the  sum  of  $5000,  which  was  made  on  the  15th  day  of 
May,  1906,  at  which  time  the  original  contract  was  modi- 
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fied  by  the  parties  by  J.  W.  Johnson  executing  and  deliver- 
ing to  the  owners  a  waiver  of  lien  in  the  original  contract 
for  all  materials  theretofore  furnished  or  to  be  furnished 
thereafter  on  account  of  said  building,  which  waiver  was  in 
the  following  form: 

"To  all  whom  it  may  concern: 

"Whereas,  I,  the  undersigned,  have  been  employed  by  Stewart 
Hodges  and  L.  G.  Hallberg  to  furnish  masonry  work,  including  la- 
bor and  material,  for  the  building  known  as  [describing  property.] 

"Now,  therefore,  know  ye  that  I,  the  undersigned,  for  and  in 
consideration  of  $5000  and  other  good  and  valuable  considerations, 
the  receipt  whereof  is  hereby  acknowledged,  do  hereby  waive  and 
release  any  and  all  lien  or  claim,  or  right  of  lien,  on  said  above 
described  building  and  premises  under  "An  act  to  revise  the  law 
in  relation  to  mechanics'  liens,"  approved  May  18,  1903,  and  in 
force  July  1,  1903,  on  account  of  labor  or  materials,  or  both,  fur- 
nished, or  which  may  be  furnished,  by  the  undersigned  to  or  on 

account  of  the  said for  said  building  or  premises. 

"Given  under  my  hand  and  seal  this  15th  day  of  May,  1906. 

J.  W.  Johnson  &  Co.,  (Seal.) 
By  J.  W.  Johnson.    (Seal.)" 

The  contracts  with  all  the  sub-contractors  who  were  al- 
lowed liens,  with  the  exception  of  A.  W.  Kelly  &  Co.  for 
$793.50,  whose  contract  for  materials  bore  date  of  April 
15,  1906,  the  Waukesha  Lime  and  Stone  Company  for 
$331,  whose  contract  bore  date  of  April  30,  1906,  and  that 
of  the  Labahn  Brick  Company  for  $455,  whose  contract 
for  material  bore  date  of  April  27,  1906,  were  made  sub- 
sequent to  the  date  of  said  waiver  of  lien  by  J.  W.  Johnson. 

The  lien  of  a  sub-contractor  can  only  exist  by  virtue  of 
the  original  contract,  and  in  case  the  original  contract  pro- 
vides there  shall  be  no  lien  on  the  improved  property  for 
material  and  labor,  furnished  by  the  original  contractor, 
such  contract  is  binding  upon  a  sub-contractor,  and  a  sub- 
contractor, when  a  lien  has  been  waived  in  the  original 
contract,  has  no  lien  for  material  or  labor.  (Williams  v. 
Rittenhouse  &  Embree  Co.  198  111.  602;  VonPlaten  v. 
Winterbotham,  203  id.  198.)  We  think  as  to  all  contracts 
for  material  or  labor  made  subsequent  to  May  15,  1906, — 
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the  date  of  the  waiver  of  all  liens  for  material  and  labor, 
executed  by  J.  W.  Johnson  to  Hodges  and  Hallberg, — no 
sub-contractors'  liens  can  exist.  Clearly,  if  a  lien  can  be 
waived  in  the  original  contract  it  can  be  subsequently 
waived,  for  a  valuable  consideration,  as  between  the  origi- 
nal parties.  The  right  to  modify  a  contract  as  between 
the  original  parties,  so  long  as  there  are  no  intervening 
rights,  involves  the  exercise  of  the  same  power  as  does  the 
execution  of  the  original  contract.  The  section  of  the  stat- 
ute heretofore  referred  to,  we  think,  in  so  far  as  it  attempts 
to  give  a  sub-contractor  a  lien  when  the  original  contract 
waives  all  liens  or  all  liens  have  been  thereafter  released 
by  the  contractor,  is  clearly  unconstitutional,  as  its  enforce- 
ment against  an  owner,  where  the  original  contractor  has 
waived  all  liens,  or  all  liens  have  been  released  subsequent 
to  the  date  of  the  contract,  would  be  to  deprive  the  owner 
of  his  property  without  due  process  of  law,  as  it  would 
prevent  the  owner  from  miking  such  contract  with  refer- 
ence to  his  property  as  he  might  see  fit. 

The  right  to  contract  is  clearly  a  property  right,  and  if 
the  legislature  should  pass  a  statute  which  would  provide 
that  the  owner  of  land  should  be  powerless  to  make  a  con- 
tract for  the  erection  of  a  building  thereon  which  should  be 
relieved  from  all  liens  for  the  material  and  labor  which  the 
original  contractor  should  put  into  the  building  in  its  erec- 
tion, the  effect  of  such  act  would  be  to  deprive  the  owner 
of  the  right  to  contradt  with  reference  to  the  erection  of 
such  building  upon  such  terms  as  he  might  deem  to  be  for 
his  best  interests, — that  is,  of  the  right  to  make  a  contract 
for  the  erection  of  a  building  whereby  a  contractor  would 
agree  to  look  solely  to  the  individual  responsibility  of  the 
owner  for  his  pay,,  which  would  be,  in  part,  to  deprive  the 
owner  of  full  dominion  over  his  property.  (Ritchie  v.  Peo- 
ple, 155  111.  98;  Gillespie  v.  People,  188  id.  176;  Bailey  v. 
People,  190  id.  28;  Mathews  v.  People,  202  id.  389.)  It 
is  true,  in  some  instances  the  right  to  contract  may  be  re- 
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strained;  but  that  is  in  cases  where  the  morals,  comfort, 
health  or  welfare  of  the  public  is  involved,  and  such  cases 
fall  within  the  police  power  of  the  State,  which  power  is 
not  here  involved.  Permitting  the  owner  of  real  estate  to 
retain  the  right  to  contract  with  reference  to  his  property 
when  making  improvements  thereon  does  no  injustice  to 
the  sub-contractor,  as  such  contractor  can  fully  protect  him- 
self from  loss  by  informing  himself  of  the  terms  of  the 
contract  which  exists  between*  the  original  contractor  and 
the  owner  of  the  property  to  be  improved  before  he  con- 
tracts with  the  original  contractor,  and  if  the  terms  of  the 
contract  are  not  satisfactory  to  the  sub-contractor,  he  may 
refuse  to  contract  with  the  original  contractor  to  furnish 
material  or  to  perform  labor  in  the  improvement  of  the 
property. 

The  authorities  are  not  in  entire  harmony  as  to  the  con- 
stitutionality of  statutes  of  this  character,  but  we  think,  on 
principle,  the  adjudicated  cases  which  uphold  the  right  of 
the  owner  of  real  estate  to  freely  contract  for  its  improve- 
ment are  sound,  and  that  this  court  is  committed  to  that 
view  of  the  law.  While  in  VonPlaten  v.  Winterbotham, 
supra,  the  precise  question  here  involved  was  not  consid- 
ered by  the  court,  this  court  clearly  expressed  its  doubt  as 
to  the  constitutionality  of  a  statute  similar  to  section  21  if 
it  were  construed  as  that  section  of  the  statute  was  con- 
strued by  the  trial  court,  which  would  encumber  real  estate 
with  the  liens  of  sub-contractors  when  the  original  contract 
provided  no  lien  should  exist.  On  page  204  it  was  said : 
"It  is  not  to  be  presumed  that  the  legislature  intended  to 
restrict  or  abridge  the  right  of  contract  which  the  owner 
has,  and  to  give  a  lien  to  a  sub-contractor  where  the  terms 
of  the  only  contract  to  which  the  owner  is  a  party  are  such 
that  no  lien  can  arise  or  in  spite  of  an  agreement  that  there 
shall  be  no  lien.  Under  such  construction  a  contractor 
whose  contract  with  the  owner  does  not  create  or  authorize 
a  lien  could  establish  against  the  property  liens  to  the  whole 
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amount  of  the  contract  by  simply  sub-letting  all  the  work. 
If  a  statute  would  be  constitutional  which  would  give  a  lien 
to  a  sub-contractor  where  the  owner  has  not  assented  to  any 
contract  which  would  create  a  lien,  the  act  should  not  be 
construed  in  that  wray  if  it  can  be  avoided." 

In  Spry  Lumber  Co.  v.  Trust  Co.  77  Mich.  199,  the  Su- 
preme Court  of  Michigan,  in  considering  a  statute  similar 
to  section  21  of  the  Mechanic's  Lien  statute  of  1903,  used 
the  following  language :  "This  statute  is  made  for  the  ex- 
press, and,  so  far  as  differing  from  former  laws,  for  the 
only,  purpose  of  enabling  strangers  to  the  title  to  subject 
it  to  sale  for  obligations  to  which  the  owner  never  became 
bound  and  in  which  he  has  no  part  whatever.  It  strikes 
at  the  foundations  of  all  property  in  land.  There  is  no 
constitutional  way  for  divesting  a  man's  title  except  by  his 
own  act  or  default.  Here  his  own  act  is  not  required  and 
his  freedom  from  default  is  no  defense.  He  may  pay  in 
full,  in  advance,  or  otherwise,  for  all  he  has  contracted  for. 
He  may  contract  for  a  house  built  in  a  certain  way  and  of 
certain  materials,  and  may  have  to  pay  for  what  he  never 
bargained  for  and  what  his  building  contractor  had  no  right 
to  put  off  upon  him.  The  original  contract  plays  no  part 
in  the  matter,  except  as  a  fact  which  binds  no  one  and  has 
no  significance.  Such  a  gross  perversion  of  all  the  essen- 
tial rights  of  property  is  so  plain  that  no  explanation  can 
make  it  plainer,  and  as  this  purpose  forms  the  only  appar- 
ent reason  for  repealing  the  old  law  and  passing  the  new 
one,  the  present  statute,  and  all  its  parts,  must  fall  together, 
leaving  the  law  of  the  State  where  it  was  before  the  law 
of  1887  was  passed." 

In  Taylor  v.  Murphy,  148  Pa.  St.  337,  the  Supreme 
Court  of  Pennsylvania,  in  considering  a  similar  statute, 
on  page  340  of  the  opinion,  used  the  following  language : 
"The  contract  between  the  owner  and  the  contractor  is  the 
source  from  which  the  right  of  the  sub-contractor  is  de- 
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rived  under  the  provisions  of  the  law,  and  it  is  self-evident 
that  a  stream  cannot  rise  higher  than  its  source.  The 
agreement  of  the  builder  to  provide  all  the  labor  and  ma- 
terials for  the  erection  of  the  building  and  look  for  his  se- 
curity solely  to  the  personal  responsibility  of  the  owner, 
leaving  the  building  unencumbered  by  liens,  is  a  valid  and 
binding  one.  It  violates  no  rule  of  public  policy.  A  stat- 
ute that  should  disregard  its  obligations  and  authorize  the 
entry  of  a  lien  for  work  or  materials  in  violation  of  its 
terms  would  seem  to  be  within  the  prohibition  of  the  con- 
stitution." 

In  the  case  of  Palmer  v.  tingle,  55  Ohio  St.  422,  it  was 
held  that  the  statute  there  in  question,  in  so  far  as  it  un- 
dertook to  give  a  lien  on  the  owner's  property  for  labor, 
machinery,  materials  or  tile  not  supplied  under  any  agree- 
ment with  h\m  or  with  his  agent  and  not  at  the  instance 
of  either,  is  unconstitutional.  In  a  lengthy  opinion  the 
court  says,  in  part  (p.  443)  :  "To  enable  the  contractor, 
by  force  of  this  statute,  to  enlarge  the  price  to  be  paid  by 
allowing  liens  to  be  taken  on  the  property  for  labor  and 
materials,  would  be  as  unjust  as  to  authorize  the  owner,  by 
statute,  to  enlarge  the  building  without  a  corresponding  in- 
crease in  payment."  See,  also,  Seaman  v.  Biemann,  108 
Wis.  365,  and  Bpenter  v.  Montgomery,  98  Iowa,  159. 

We  are  of  the  opinion  that  A.  W.  Kelly  &  Co.,  the 
Waukesha  Lime  and  Stone  Company  and  the  Labahn  Brick 
Company,  which  firms  had  contracted  to  furnish  material 
prior  to  May  '15,  1906,  (the  date  of  the  waiver,)  were  en- 
titled to  liens,  as  their  contracts  were  made  with  the  origi- 
nal contractor  prior  to  the  date  of  waiver,  and  by  no  act 
of  the  owner  or  the  original  contractor  could  the  liens  of 
those  claimants  which  had  attached  prior  to  the  execution 
of  the  waiver  be  affected.  As  to  the  claims  of  those  firms 
which  contracted  to  furnish  material  subsequent  to  May 
15,   1906,  viz.,  the  M.  A.  Staley  Company  and  the  Juhl 
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Automatic  Hoisting  Machine  Company,  we  are  of  the  opin- 
ion they  were  not  entitled  to  establish  liens  against  the 
property  of  the  appellants. 

The  decree  will  therefore  be  affirmed  as  to  A.  W.  Kelly 
&  Co.,  the  Waukesha  Lime  and  Stone  Company  and  the 
Labahn  Brick  Company  and  reversed  as  to  the  M.  A.  Staley 
Company  and  the  Juhl  Automatic  Machine  Company.  The 
appellants  will  pay  all  costs  as  to  A.  W.  Kelly  &  Co.,  the 
Waukesha  Lime  and  Stone  Company  and  the  Labahn  Brick 
Company,  and  the  M.  A.  Staley  Company  and  the  Juhl 
Automatic  Hoisting  Machine  Company  will  each  pay  its 
own  costs. 

Affirmed  in  part  and  reversed  in  part  and  remanded. 


James  E.  Long  et  al.  Appellees,  vs.  Virginia  L.  Morri- 
son et  al.  Appellants. 

Opinion  filed  June  20,  191 1 — Rehearing  denied  October  11,  191 1. 

1.  Limitations — there  must  be  an  ouster  before  one  co-tenant 
can  claim  adversely  to  the  other.  Before  one  tenant  in  common 
can  acquire  the  other's  interest  under  the  limitation  laws  of  Illi- 
nois, although  he  is  in  possession  of  the  premises,  he  must  show 
an  ouster  of  the  other  co-tenant. 

2.  Same — what  is  necessary  to  constitute  ouster  of  co-tenant. 
To  constitute  a  disseizin  or  ouster  of  one  co-tenant  by  another  there 
must  be  such  an  open,  hostile  and  adverse  possession  of  the  prem- 
ises by  the  occupying  co-tenant  against  the  other  as  shows  an  in- 
tention to  hold  possession  to  the  exclusion  of  such  other. 

3.  Same — the  mere  possession  and  payment  of  taxes  by  one  co- 
tenant  does  not  show  ouster  of  others.  The  possession  of  one  co- 
tenant  and  payment  of  taxes  by  him  are,  in  contemplation  of  law, 
possession  and  payment  for  the  benefit  of  all,  and  do  not  show  an 
ouster  or  disseizin  of  the  others  in  the  absence  of  outward,  visible 
acts  of  exclusive  ownership  of  such  a  nature  as  to  apprise  them 
that  an  adverse  possession  and  disseizin  are  intended  to  be  as- 
serted against  them  by  the  occupying  co-tenant. 

Farmer  and  Vickers,  JJ.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  J.  C.  McBride,  Judge,  presiding. 

James  M.  Taylor,  and  Leslie  J.  Taylor,  for  appel- 
lants. 

Hogan  &  Wallace,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  James  E.  Long, 
Florence  Dorrah  and  Elizabeth  A.  Manners  in  the  circuit 
court  of  Christian  county  against  Virginia  L.  Morrison  and 
Eliza  A.  Long  for  the  partition  of  lots  8  and  9,  in  block  10, 
in  the  original  town  of  Taylorville,  in  said  Christian  county. 
The  bill  was  amended  and  an  answer  and  replication  were 
filed,  a  trial  was  had  without  a  reference,  and  a  decree  was 
entered  finding  that  James  E.  Long  and  Florence  Dorrah 
were  each  the  owner  in  fee  of  the  undivided  one-fourth  and 
Elizabeth  A.  Manners  was  the  owner  in  fee  of  the  undi- 
vided one-half  of  said  premises,  and  a  decree  for  partition 
was  entered  accordingly.  Virginia  L.  Morrison  and  Eliza 
A.  Long  have  prosecuted  an  appeal  to  this  court. 

It  appears  from  the  record  that  on  the  10th  day  of  Au- 
gust, 1855,  one  Thomas  Long  purchased  lots  8  and  9,  in 
block  10,  in  the  original  town  of  Taylorville;  that  on  the 
28th  day  of  February,  1861,  said  Thomas  Long  and  Annis 
Long,  his  wife,  conveyed  said  lots  in  fee  to  their  sons  B.  F. 
Long  and  F.  M.  Long;  that  shortly  thereafter  F.  M.  Long 
departed  this  life  intestate,  leaving  his  father  and  mother 
and  six  brothers  and  sisters  him  surviving  as  his  only  heirs- 
at-law;  that  subsequent  to  the  death  of  said  F.  M.  Long 
numerous  conveyances  were  made  by  and  between  his  heirs 
to  portions  of  said  premises,  so  that  in  1893  the  title  in  fee 
to  the  undivided  seven-sixteenths  of  said  premises  stood 
of  record  in  Annis  Long,  mother  of  F.  M.  Long,  and  the 
title  in  fee  to  the  undivided  nine-sixteenths  of  said  premises 
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stood  of  record  in  the  heirs  of  B.  F.  Long,  his  brother;  that 
for  many  years  prior  to  the  year  1893  Thomas  Long  and 
several  members  of  his  family  had  been  engaged  in  the  ho- 
tel business  in  Taylorville,  the  hotel  carried  on  by  them  be- 
ing known  as  the  Long  House ;  that  said  lots  8  and  9  were 
located  near  said  hotel  and  were  used  in  connection  with 
the  hotel  as  a  barn  and  horse  lot;  that  in  the  year  1892 
(Thomas  Long  and  B.  F.  Long  both  being  dead)  Annis 
Long  sold  the  hotel  and  used  the  proceeds  of  the  sale,  in 
part,  in  erecting  a  dwelling  house,  which  cost  about  $2500, 
upon  said  lots  8  and  9,  in  which  for  a  time  Annis  Long, 
(the  widow  of  Thomas  Long,)  Eliza  A.  Long,  (the  widow 
of  B.  F.  Long,)  and  Thomas  W.  Long  and  Elizabeth  A. 
Manners,  a  brother  and  sister  of  B.  F.  Long,  resided  as 
their  home;  that  in  1893  Annis  Long  executed  a  deed  to 
the  east  half  of  lot  8  and  all  of  lot  9  to  Thomas  W.  Long 
and  Elizabeth  A.  Manners,  and  a  deed  to  the  west  half  of 
lot  8  to  George  W.  Long,  another  son,  who  subsequently 
conveyed  said  west  half  of  lot  8  to  Thomas  W.  Long  and 
Elizabeth  A.  Manners.  Thomas  W.  Long,  a  widower,  re- 
sided upon  the  premises  until  his  death,  and  Elizabeth  A. 
Manners,  a  widow,  resided  on  the  premises  until  about  the 
time  the  original  bill  was  filed  in  this  case,  when  the  pos- 
session of  the  premises  was  turned  over  to  James  E.  Long 
by  her.  The  complainants  James  E.  Long  and  Florence 
Dorrah  are  the  children  of  Thomas  W.  Long,  deceased, 
and  Elizabeth  A.  Manners  is  a  daughter  of  Annis  Long, 
deceased,  and  the  defendant  Eliza  A.  Long  is  the  widow 
and  the  defendant  Virginia  L.  Morrison  the  daughter  and 
sole  heir-at-law  of  B.  F.  Long,  deceased.  The  original  bill 
charged  that  the  complainants  James  E.  Long  and  Florence 
Dorrah  were  each  the  owner  in  fee  of  the  undivided  seven 
sixty-fourths  part  of  said  premises,  that  Elizabeth  A.  Man- 
ners was  the  owner  of  the  undivided  fourteen  sixty- fourths 
part  of  said  premises,  and  that  Virginia  L.  Morrison  was 
the  owner  of  the  undivided  thirty-six  sixty-fourths  part  of 

2  5  1  —  10 
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said  premises,  subject  to  the  dower  of  her  mother,  Eliza 
A.  Long,  therein,  and  that  the  dwelling  house  thereon  had 
been  constructed  by  Annis  Long,  deceased.  The  amended 
bill  denied  that  Virginia  L.  Morrison  or  Eliza  A.  Long  had 
any  interest  in  said  premises,  and  charged  that  one- fourth 
thereof  belonged  to  James  E.  Long,  one- fourth  to  Florence 
Dorrah  and  one-half  to  Elizabeth  A.  Manners,  and  on  the 
final  hearing  the  court  so  held,  it  being  the  view  of  the 
court,  as  expressed  in  the  decree,  that  the  interest  of  Vir- 
ginia L.  Morrison  and  Eliza  A.  Long  in  said  premises  had 
been  barred  by  the  Statute  of  Limitations. 

It  is  admitted  that  the  title  to  the  said  premises  in  the 
year  1893  stood  of  record  jointly  in  Annis  Long  and  the 
heirs  of  B.  F.  Long,  Annis  Long  being  the  owner  of  seven- 
sixteenths  and  the  heirs  of  B.  F.  Long  the  owner  of  nine- 
sixteenths  thereof.  The  sole  question,  therefore,  to  be  de- 
termined in  this  case  is,  had  the  complainants,  at  the  time 
they  filed  their  amended  bill  in  this  case,  acquired,  by  limi- 
tation, title  to  the  portion  of  said  premises  theretofore  held 
by  Virginia  L.  Morrison  as  sole  heir-at-law  of  B.  F.  Long, 
deceased  ? 

In  1893  Annis  Long  and  the  heirs  of  B.  F.  Long  were 
tenants  in  common  of  said  premises,  and  the  law  is  that 
before  a  tenant  in  common  can  acquire  his  co-tenant's  title 
under  the  limitation  laws  of  this  State,  although  he  is  in 
possession  of  the  premises,  he  must  show  an  ouster  of  his 
co-tenant;  and  to  constitute  a  disseizin  of  a  co-tenant  there 
must  be  an  open,  hostile  and  adverse  possession  of  the 
premises  by  the  occupying  co-tenant  as  against  the  co- 
tenant  out  of  possession, — such  a  possession  as  shows  an 
intention  to  hold  possession  of  the  premises  to  the  exclu- 
sion of  the  joint  owner  wrho  is  out  of  possession.  In  Busch 
v.  Huston,  75  111.  343,  on  page  347,  it  was  said:  "It  is 
not  sufficient  that  he  [a  co-tenant]  continues  to  occupy  the 
premises  and  appropriates  to  himself  the  exclusive  rents  and 
profits,  makes  slight  repairs  and  improvements  on  the  lands 
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« 
and  pays  the  taxes,  for  all  this  may  be  consistent  with  the 

continued  recognition  of  the  rights  of  his  co-tenants.  To 
constitute  disseizin  'there  must  be  outward  acts  of  exclu- 
sive ownership  of  an  unequivocal  character,  overt  and  no- 
torious, and  of  such  a  nature  as  by  their  own  import  to 
impart  information  and  give  notice  to  the  co-tenants  that 
an  adverse  possession  and  an  actual  disseizin  are  intended 
to  be  asserted  against  them.'  "  It  is  obvious,  we  think,  that 
the  evidence  found  in  this  record  falls  far  short  of  showing 
an  ouster  or  disseizin  as  against  Virginia  L.  Morrison,  the 
heir  of  B.  F.  Long,  deceased. 

Elizabeth  A.  Manners,  a  complainant,  in  answer  to  the 
question,  "Mrs.  Manners,  did  you  ever  tell  Mrs.  Long  or 
Mrs.  Morrison  here  that  you  claimed  that  property, — you 
and  Mr.  Long, — and  that  they  had  no  interest  in  it?"  tes- 
tified as  follows:  "No,  sir;'  I  never  did.  I  never  made 
any  claim  to  them  that  Mr.  Long  and  I  owned  that  prop- 
erty exclusively.  The  matter  of  ownership  of  that  prop- 
erty was  never  discussed  between  us,  to  our  knowledge." 

Eliza  A.  Long,  in  answer  to  the  question,  "Now,  I  will 
ask  you,  Mrs.  Long,  if  any  claim  was  ever  made,  of  any 
kind,  by  either  Mrs.  Long  in  her  life  or  by  Mr.  T.  W.  Long 
or  Mrs.  Manners,  that  they  were  the  exclusive  owners  of 
that  property?"  testified  as  follows:  "Nothing  was  ever 
said  to  me  in  any  way  that  myself  or  husband  or  daughter 
did  not  have  an  interest  in  the  property.  It  was  never  men- 
tioned. The  question  of  ownership  was  never  discussed  by 
Mrs.  Long  or  Mrs.  Manners  or  myself,  nor  by  Thomas  W. 
Long  and  Mrs.  Manners  and  myself." 

Virginia  L.  Morrison  testified :  "I  am  well  acquainted 
with  Mrs.  Manners  and  Thomas  W.  Long.  They  are  aunt 
and  uncle,  respectively.  I  remember  when  the  house  was 
built  on  that  property.  I  knew  at  that  time  that  my  father 
had  an  interest  in  the  property.  My  grandmother  built 
that  house.  I  have  never  had  a  word  of  conversation  with 
Thomas  W.  Long  or  Mrs.  Manners  with  regard  to  the 
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ownership  of  that  house.  Neither  of  them  at  any  time  ever 
claimed  to  me  that  they  were  the  owners  of  the  property. 
I  never  discussed  the  matter  with  them  in  any  way.  My 
relation  with  them  during  all  these  years  has  always  been 
friendly.  There  has  never  been  any  dispute  between  us, 
prior  to  the  bringing  of  this  suit,  as  to  the  ownership  of 
these  two  lots.  We  never  discussed  it.  There  never  has 
been  any  discussion  between  us  and  they  never  made  any 
claim  that  I  had  no  interest  in  the  property."  And  again : 
"Now  you  may  state,  if  you  knew  that  you  owned  an  in- 
terest in  the  property,  why  you  never  made  any  claim  be- 
fore the  bringing  of  this  suit."  She  answered :  "Because 
of  the  request  my  father  had  made  of  my  mother.  And 
grandma  had  built  the  house,  saying  she  wanted  it  to  be 
a  home  for  Uncle  Tom,  Aunt  Lizzie  and  my  mother.  I 
wouldn't  disturb  Uncle  Tom  and  Aunt  Lizzie  as  long  as 
they  cared  to  live  in  it.  I  expected  after  Uncle  Tom  died, 
when  it  came  to  Aunt  Lizzie's  death,  to  claim  my  share, 
for  I  thought  the  other  children  could  afford  to  let  me  have 
it.    That  is  the  exact  reason  we  have  never  claimed  any- 


thin^ 


The  testimony  of  these  witnesses  is  all  the  direct  evi- 
dence there  is  in  this  record  upon  the  question  of  the  ex- 
clusion of  the  defendants  from  said  premises  or  which 
tends  to  establish  adverse  possession  of  said  premises  in  the 
complainants,  other  than  the  admitted  facts  that  in  1893 
Annis  Long  built  a  house  on  said  premises  with  money  de- 
rived from  the  sale  of  the  hotel  property,  (nine-sixteenths 
of  which  belonged  to  Virginia  L.  Morrison,  subject  to  her 
mother's  dower  therein,)  for  the  joint  use  of  herself  and 
Thomas  W.  Long,  Elizabeth  A.  Manners  and  the  widow 
of  B.  F.  Long,  the  mother  of  Virginia  L.  Morrison,  and  a 
statement  taken  from  the  tax  record  in  the  county  clerk's 
office,  which  showed  that  someone  other  than  Virginia  L,. 
Morrison  (who  it  was  being  left  in  doubt  by  the  statement) 
had  paid  the  taxes  on  said  premises  from  the  year  1892  to 
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the  time  of  the  commencement  of  this  suit.     In  McMahill 
v.  Torrence,  163  111.  277,  on  page  281,  it  was  said:    "Pos- 
session by  him  [a  co-tenant]  and  payment  of  taxes,  how- 
ever long  continued,  would  not  constitute  a  bar  under  the 
statute,  as  one  tenant  in  common  cannot  set  up  the  statu- 
tory bar  against  his  co-tenant.     {Stevens  v.  Wait,  112  111. 
544;    Comer  v.  Comer,  119  id.  170.)     The  reason  of  this 
rule  is,  that  the  possession  of  one  tenant,  in  contemplation 
of  law,  is  the  possession  of  the  others;   and  this  is  espe- 
cially so  where  all  the  parties  derive  title  from  the  same 
deed  or  from  the  same  ancestor.     (Dugan  v.  Follett,  100 
111.  581 ;  Angell  on  Limitations,  sees.  422,  423.)    The  pos- 
session of  one  co-tenant  will  not  be  adverse  to  the  other 
where  there  is  a  mere  possession  of  the  premises  and  an 
appropriation  of  the  rents.     Something  more  is  required. 
(Todd  v.  Todd,  117  111.  92.)     'It  is  not  sufficient  that  he 
continues  to  occupy  the  premises  and  appropriates  to  him- 
self the  exclusive  rents  and  profits,  makes  slight  repairs  and 
improvements  on  the  lands  and  pays  the  taxes,  for  all  this 
may  be  consistent  with  the  continued  recognition  of  the 
rights  of  his  co-tenants.     To  constitute  a  disseizin  there 
must  be  outward  acts  of  exclusive  ownership  of  an  un- 
equivocal character,  overt  and  notorious,  and  of  such  a  na- 
ture as  by  their  own  import  to  impart  information  and  give 
notice  to  the  co-tenants  that  an  adverse  possession  and  an 
actual  disseizin  are  intended  to  be  asserted  against  them.' — 
Busch  v.  Huston,  75  111.  343 ;   Ball  v.  Palmer,  81  id.  370." 
And  in  Carpenter  v.  Fletcher,  239  111.  440,  on  page  444,  it 
was  said:     "The  rule  is  well  settled  that  the  mere  posses- 
sion by  one  tenant  in  common  who  receives  all  the  rents 
and  profits  and  pays  the  taxes  assessed  against  the  prop- 
erty, no  matter  for  how  long  a  period,  cannot  be  set  up  as 
a  bar  against  the  co-tenants.     In  such  case  the  possession 
of  one  tenant  in  common  is,  in  contemplation  of  law,  the 
possession  of  all  the  tenants  in  common.      (McMahill  v. 
Torrence,  163  111.  277,  and  cases  there  cited.)     Such  pos- 
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session,  however,  may  become  adverse  if  the  tenant  in  com- 
mon by  his  acts  and  conduct  disseizes  his  co-tenants  by  re- 
pudiating their  title  and  claiming  adversely  to  them.,, 

It  is  contended  that  the  execution  and  delivery  of  the 
deed  by  Annis  Long,  in  1893,  of  the  entire  premises 
amounted  to  an  ouster  of  Virginia  L.  Morrison.  We  rec- 
ognize the  law  to  be,  that  where  a  co-tenant  conveys  the 
entire  premises  to  a  purchaser  who  buys  in  good  faith,  and 
the  grantee  takes  possession  under  such  conveyance  and 
pays  the  taxes  and  remains  in  the  adverse  possession  of 
the  premises  for  the  statutory  period,  he  may  thereby  build 
up  a  good  title  by  limitation,  as  against  the  co-tenant  of 
his  grantor.  {Goewey  v.  Urig,  18  111.  238;  Hinkley  v. 
Greene,  52  id.  223;  Steele  v.  Steele,  220  id.  318;  Water- 
man Hall  v.  Waterman,  220  id.  569.)  We  are  of  the  opin- 
ion, however,  that  doctrine  cannot  be  invoked  in  this  case 
to  defeat  the  title  of  Virginia  L-  Morrison  for  the  follow- 
ing reasons :  First,  the  grantees  of  Annis  Long  had  been 
the  co-tenants  of  Virginia  L.  Morrison  and  knew  that  An- 
nis Long  did  not  own  the  entire  premises;  second,  the 
grantees  in  the  deed  were  living  upon  the  premises  writh 
the  grantor  at  the  time  the  deed  was  made  and  continued 
to  so  live  until  her  death,  and  at  the  time  the  deed  was 
executed  and  delivered  there  was  no  change  in  the  posses- 
sion,— in  other  words,  they  did  not  take  possession  under 
the  deed;  and  third,  at  no  time  was  the  possession  of  the 
grantees  adverse  to  Virginia  L.  Morrison,  as  the  possession 
of  the  appellees  was  at  all  times  for  the  benefit  of  them- 
selves and  Virginia  L.  Morrison,  and  they  could  not  ac- 
quire a  limitation  title  by  reason  of  such  possession,  as 
against  her.     Carpenter  v.  Fletcher,  239  111.  440. 

We  think  the  appellees  have  wholly  failed  to  show  title 
in  themselves  other  than  as  to  the  twenty-eight  sixty-fourths 
part  of  said  premises,  and  that  the  evidence  clearly  shows 
that  the  house  which  was  erected  on  said  premises  by  An- 
nis Long,  the  grandmother  of  Virginia  L.  Morrison,  was 
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built  from  the  proceeds  of  the  sale  of  the  hotel  property, 
nine-sixteenths  of  which  belonged  to  Virginia  L.  Morrison 
as  heir-at-law  of  B.  F.  Long,  deceased.  It  would  appear, 
therefore,  equitable,  and  to  accord  with  justice,  we  think, 
to  hold  that  Virginia  L.  Morrison  should  be  decreed  a 
thirty-six  sixty-fourths  part  of  said  premises,  subject  only 
to  her  mother's  right  of  dower  therein. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to  en- 
ter a  decree  finding  James  E.  Long  and  Florence  Dorrah 
each  to  be  the  owner  of  a  seven  sixty-fourths  part  of  said 
premises,  Elizabeth  A.  Manners  to  be  the  owner  of  a  four- 
teen sixty-fourths  part  thereof  and  Virginia  L.  Morrison 
to  be  the  owner  of  a  thirty-six  sixty-fourths  part  thereof, 
the  portion  decreed  to  Virginia  L.  Morrison  to  be  subject 
to  the  dower  right  of  Eliza  A.  Long,  as  the  widow  of 
B.  F.  Long,  deceased. 

Reversed  and  remanded,  aith  directions. 

Farmer  and  Vickers,  JJ.,  dissenting: 

The  deed  from  Annis  Long,  in  1893,  to  Thomas  W. 
Long  and  Mrs.  Manners  for  the  whole  of  lot  9  and  the 
east  half  of  lot  8,  and  the  deed  to  George  W.  Long  for 
the  west  half  of  lot  8,  were  warranty  deeds  and  purported 
to  convey  title  to  the  whole  of  the  premises  to  the  grantees. 
The  same  year  George  W.  Long  made  a  deed  to  Thomas 
W.  Long  and  Mrs.  Manners  purporting  to  convey  to  them 
the  title  to  the  whole  of  the  west  half  of  lot  8.  Thomas 
\V.  Long  and  Mrs.  Manners  have  been  in  the  sole  posses- 
sion and  use  of  the  whole  of  the  premises  since  those  con- 
veyances were  made,  in  1893,  and  the  answer  of  appellants 
admits  they  paid  the  taxes  thereon.  As  early  as  Goewey 
v.  Urig,  18  111.  238,  this  court  held  that  a  sale  by  one  ten- 
ant in  common  of  the  whole  premises,  followed  by  adverse 
possession,  "amounts  to  an  ouster  or  disseizin  of  the  co- 
tenants,  and  the  Statute  of  Limitations  will  bar  their  action 


152  Long  v.  Morrison.  [251  111. 

or  entry."  This  has  been  approved  in  Hinkley  v.  Greene, 
52  111.  223,  Lavalle  v.  Strobel,  89  id.  370,  and  later  cases. 
In  Steele  v.  Steele,  220  111.  318,  where  the  Statute  of  Limi- 
tations was  set  up  against  parties  claiming  an  interest  in 
premises  which  had  been  conveyed  by  a  co-tenant,  it  was 
insisted  the  Statute  of  Limitations  did  not  apply,  for  the 
reason  "that  complainants  and  defendants  are  tenants  in 
common,  the  complainants  owning- an  undivided  one- fourth 
and  the  defendants  an  undivided  three-fourths  of  the  prop- 
erty, and  that  the  possession  of  one  tenant  in  common  can 
not  be  adverse  to  his  co-tenant."  The  court  said:  "It  is 
the  general  rule  that  statutes  of  limitation  do  not  run  as 
between  tenants  in  common,  for  the  reason  that  the  pos- 
session of  one  tenant  is,  in  contemplation  of  law,  the  pos- 
session of  all;  but  if,  as  a  matter  of  fact,  the  possession 
of  one  is  adverse  to  the  other,  a  right  of  action  may  be 
barred  or  title  may  be  acquired  under  a  statute  of  limita- 
tions. Jf  one  tenant  in  common  holds  exclusive  possession, 
claiming  the  land  as  his,  and  his  conduct  and  possession 
are  of  such  a  character  as  to  give  notice  to  his  co-tenant 
that  his  possession  is  adverse,  the  Statute  of  Limitations 
will  run."  Under  these  decisions  we  think  the  Statute  of 
Limitations  was  bound  to  run  against  appellants  unless  the 
proof  showed  the  title  of  the  grantees  of  Annis  Long  was 
not  obtained  in  good  faith  or  that  their  possession  was  not 
adverse,  and  the  burden  wras  upon  appellants  to  prove  one 
or  the  other  of  these  facts  to  take  the  case  out  of  the  opera- 
tion of  the  Statute  of  Limitations.  (Bargett  v.  Taliaferro, 
118  111.  503.)  In  our  opinion  the  decree  of  the  circuit 
court  was  in  harmony  with  the  previous  decisions  of  this 
court  and  should  be  affirmed. 
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W.  J.  Patterson  et  al.  Appellants,  vs.  B.  W.  Patterson 

et  al.  Appellees. 

Opinion  Hied  June  20,  1p.11 — Rehearing  denied  October  13,  ipu. 

1.  Evidence — when  alleged  declarations  are  incompetent,  as 
hearsay.  Alleged  declarations  of  deceased  grantors,  out  of  the 
presence  of  the  grantee  and  against  his  interest,  are  mere  hear- 
say,  and  are  not  admissible  against  the  grantee  in  a  suit  by  the 
heirs  and  legatees  of  the  grantors  to  establish  that  the  deed,  which 
was  an  absolute  warranty  deed,  was  merely  a  part  of  a  mortgage 
transaction. 

2.  Same — chancellor  is  presumed  to  have  considered  competent 
evidence,  only.  Upon  appeal  in  a  chancery  case,  where  incompe- 
tent evidence  has  been  admitted  over  objection,  it  is  presumed  the 
chancellor  disregarded  such  evidence  and  considered  only  the  com- 
petent evidence  in  determining  the  issues  presented  for  decision. 

3.  Same — alleged  rebuttal  evidence  not  tending  to  rebut  any- 
thing should  be  disregarded.  Alleged  rebuttal  evidence  introduced 
by  the  complainants  in  a  chancery  case  which  does  not  tend  to 
rebut  anything  adduced  by  the  defendant,  should  be,  and  on  appeal 
will  be  presumed  to  have  been,  disregarded  by  the  chancellor. 

4.  Same — what  does  not  show  who  was  in  possession  of  land. 
Evidence  tending  to  show  that  the  grantee  in  a  warranty  deed 
from  his  father  and  mother  permitted  the  mother  to  enjoy  the 
rents  and  profits  of  the  land  for  the  time  she  survived  the  father 
does  not  show  who  was  in  the  actual  possession  of  the  land  dur- 
ing that  time. 

5.  Same — what  does  not  overcome  the  force  and  effect  of  deed. 
The  facts  that  the  grantor  in  a  warranty  deed  to  his  son  had  on 
several  previous  occasions  made  deeds  to  his  various  sons  in  order 
to  obtain  loans  on  the  land  without  mortgaging  it  himself,  and 
that  the  sons  re-conveyed  the  property  when  the  loans  were  paid; 
that  he  had  on  one  occasion  forgotten  to  record  a  deed  making  a 
re-conveyance;  that  the  grantor  and  his  wife,  in  their  lifetime, 
were  permitted  by  the  grantee  to  receive  the  rents  and  profits,  and 
that  the  grantee  was  not  heard  to  make  any  claim  of  ownership 
under  the  deed  while  the  grantor  and  his  wife  lived,  do  not  over- 
come the  force  and  effect  of  the  deed. 

6.  Judgments  and  decrees — when  decree  dismissing  bill  may 
make  finding  as  to  ownership.  Where  one  of  the  issues  under  a 
bill  for  injunction  and  other  relief  is  whether  a  warranty  deed  is 
an  absolute  deed  or  part  of  a  mortgage  transaction,  it  is  not  im- 
proper, upon  dismissing  the  bill  because  the  complainants  have  an 
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adequate  remedy  at  law,  for  the  decree  to  find  that  the  deed  is 
what  it  purports  to  be  and  that  the  grantee  is  the  owner  of  the 
land  conveyed. 

7.  Same— when  the  decree  should  make  no  finding  concerning 
claims.  Where  a  bill  seeks  an  injunction  against  the  prosecution 
of  certain  claims  against  an  estate  which  have,  by  agreement,  been 
transferred  from  the  county  court  to  the  law  side  of  the  circuit 
court  but  not  consolidated  with  the  chancery  suit,  the  chancellor 
has  no  power  either  to  enter  judgment  or  deny  judgment  on  the 
claims  but  only  to  grant  or  deny  the  injunction,  and  if  that  relief 
is  denied  by  dismissing  the  bill  because  the  remedy  at  law  is  ade- 
quate, the  decree  should  make  no  finding  as  to  such  claims. 

8.  Injunction — what  must  be  shown  to  sustain  bill  to  enjoin 
prosecution  of  claims  at  law.  In  order  to  sustain  a  bill  seeking  to 
enjoin  the  prosecution  in  a  court  of  law  of  certain  claims  against 
an  estate,  it  is  incumbent  upon  the  complainants  to  show  that  they 
have  a  defense  to  such  claims  which  is  cognizable  only  in  a  court 
of  equity,  otherwise  they  will  be  remitted  to  their  remedy  at  law. 

9.  Contracts — when  lease  and  agreement  will  not  be  presumed 
to  have  been  obtained  by  undue  influence.  A  lease  and  agreement 
for  care,  nursing  and  support,  obtained  from  an  aged  woman  by 
her  son,  who  was  also  her  confidential  adviser,  cannot  be  pre- 
sumed to  have  been  obtained  by  undue  influence,  where  the  evi- 
dence shows  that  the  arrangement  was  fair  and  equitable  to  both 
parties,  and  that  the  lessor,  before  the  confidential  relation  existed, 
insisted  upon  renting  the  land  to  the  son  at  practically  the  same 
rent,  which  the  evidence  shows  was  not  inadequate. 

10.  Equity — courts  of  equity  will  not  take  over  administration 
of  estates  except  under  extraordinary  circumstances.  A  court  of 
equity  will  not  take  over  the  administration  of  an  estate  from  the 
county  court  except  in  extraordinary  cases,  in  which  some  special 
reasons  are  shown  to  exist  for  exercising  such  jurisdiction. 

n.  Same — rule  as  to  retaining  jurisdiction  to  grant  legal  reme- 
dies. Where  the  evidence  establishes  the  right  to  the  equitable 
relief  sought  by  the  bill  the  court  will  retain  jurisdiction  for  all 
purposes  connected  with  the  subject  matter  of  the  suit,  and  may, 
if  necessary,  establish  purely  legal  rights  and  grant  legal  remedies; 
but  if  the  bill  is  dismissed  as  to  the  portion  founded  on  the  right 
to  equitable  relief  and  only  legal  rights  remain  to  be  ascertained 
and  passed  upon,  the  jurisdiction  of  the  court  fails. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

E.  J.  Miller,  and  F.  M.  Harbaugii,  for  appellants. 


OcL'MJ  Patterson  v.  Patterson.  155 

E.  E.  Wright,  John  E.  Jennings,  and  W.  K.  Whit- 
field, for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  cdurt  of 
Moultrie  county,  entered  on  October  26,  1910,  in  a  suit 
brought  by  W.  J.  Patterson  and  others,  appellants,  against 
B.  W.  Patterson,  (individually  and  as  executor  of  the  last 
will  and  testament  of  Margaret  Patterson,  deceased,)  and 
Margaret  Underwood,  appellees. 

The  undisputed  facts  upon  which  the  suit  is  predicated 
are  as  follows:  On  March  11,  1876,  William  M.  Patter- 
son, now  deceased,  was  the  owner  of  several  tracts  of  land 
in  Moultrie  county,  including  the  following :  The  west  half 
of  the  south-west  quarter  of  section  7,  containing  about 
90  acres,  and  lot  2  in  the  north-west  quarter  of  section  18, 
containing  about  90  acres,  both  in  township  13,  north, 
range  6,  east;  also  the  east  half  of  the  east  half  of  the 
north-east  quarter  of  section  13,  and  33  acres  in  the  north- 
west quarter  of  the  north-west  quarter  of  section  36,  in 
township  13,  north,  range  5,  east.  On  that  date  he,  to- 
gether with  Margaret  Patterson,  his  wife,  conveyed  all  of 
the  tracts  owned  by  him  to  his  son  Daniel  M.  Patterson  for 
a  nominal  consideration,  the  purpose  of  this  conveyance 
being  to^  obtain  a  loan  on  the  land,  and  then,  by  mesne 
conveyances,  place  the  title  in  the  name  of  Margaret  Pat- 
terson. On  the  day  this  conveyance  was  made  Daniel  M. 
Patterson  mortgaged  all  of  the  tracts  above  described,  ex- 
cept the  north  half  of  the  west  half  of  the  south-west  quar- 
ter of  said  section  7,  to  the  iEtna  Life  Insurance  Company 
to  secure  a  note  for  $2750,  due  in  five  years,  the  money 
borrowed  being  for  the  use  of  William  M.  Patterson.  On 
the  21st  day  of  the  same  month  Daniel  M.  Patterson,  at 
the  direction  of  his  father,  conveyed  all  the  land  which  had 
been  conveyed  to  him  by  William  M.  Patterson  to  Levi 
Seass.     William  M.  Patterson  had  agreed  to  give  his  son 
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B.  W.  Patterson,  one  of  the  appellees,  the  east  80  acres  of 
lot  2  in  the  north-west  quarter  of  section  18,  above  de- 
scribed, and  to  his  son  George  W.  Patterson  the  east  half 
of  the  east  half  of  the  north-east  quarter  of  section  13, 
above  described,  and  40  acres  adjoining  the  last  mentioned 
tract,  provided  each  of  them  would  assume  the  payment 
of  $1000  of  the  said  mortgage  indebtedness  of  $2750.  In 
pursuance  of  this  agreement  Levi  Seass,  on  April  16,  1877, 
conveyed  to  B.  W.  Patterson,  subject  to  $1000  of  said  en- 
cumbrance, the  land  given  him  by  his  father,  and  on  the 
same  day  conveyed  to  Margaret  Patterson,  the  wife  of 
William  M.  Patterson,  the  remainder  of  the  land  which 
had  been  conveyed  to  him  by  Daniel  M.  Patterson.  Before 
George  W.  Patterson  had  obtained  a  deed  to  the  land  which 
his  father  had  given  him,  he  sold  that  land  to  B.  F.  Black- 
well,  and  September  4,  1886,  Margaret  Patterson  conveyed 
this  land  to  Blackwell,  subject  to  $1000  of  the  said  mort- 
gage encumbrance,  which  Blackwell  assumed  and  agreed  to 
pay.  Thereafter,  in  November,  1889,  Margaret  Patterson 
and  William  M.  Patterson,  her  husband,  conveyed  to  B.  W. 
Patterson,  for  the  expressed  consideration  of  $2600,  the 
land  included  in  said  mortgage  to  which  Margaret  Patter- 
son then  held  the  title,  being  the  south-west  quarter  of  the 
south-west  quarter  of  said  section  7,  and  33  acres  in  the 
north-west  quarter  of  the  north-west  quarter  of  said  sec- 
tion 36,  and  B.  W.  Patterson  and  B.  F.  Blackwell  then 
executed  and  delivered  to  the  iEtna  Life  Insurance  Com- 
pany a  new  mortgage  upon  the  same  land  to  secure  a  new 
note  for  $2750,  due  in  five  years,  given  to  take  the  place 
of  the  old  note  and  mortgage.  The  mortgage  given  in 
November,  1889,  was  released  by  the  insurance  company 
in  January,  1895. 

When  B.  W.  Patterson  received  this  last  deed  he  was 
living  with  his  parents  at  their  home  farm  adjoining  the 
city  of  Sullivan,  in  Moultrie  county,  his  wife  having  died 
in  1886,  and  he  having  soon  thereafter  removed,  with  his 
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two  small  children,  to  the  home  of  his  parents.  His  father 
was  then  quite  aged  and  feeble,  and  he,  after  removing  to 
the  home  of  his  parents,  took  charge  of  and  farmed  the 
land  belonging  to  his  parents,  and  was  in  possession  of  and 
farming  this  land  when  his  father  died,  in  January,  1897. 
After  William  M.  Patterson  placed  the  title  to  his  land  in 
the  name  of  his  wife,  as  above  detailed,  he  continued  to 
transact  all  business  in  connection  therewith  until  his  death. 
After  his  death  Margaret  Patterson,  who  could  neither  read 
nor  write,  appointed  her  sons  Daniel  M.  Patterson  and 
W.  J.  Patterson  as  agents  to  attend  to  her  business.  They 
rented  the  land  owned  by  their  mother  to  B.  W.  Patterson, 
and  he  continued  in  possession,  upon  terms  agreed  upon 
with  them,  until  Margaret  Patterson,  in  December,  1899, 
revoked  the  appointment  of  W.  J.  Patterson  as  her  agent 
on  account  of  the  hostility  which  had  arisen  between  him 
and  B.  W.  Patterson.  Daniel  M.  Patterson  was  then  dead, 
having  died  about  one  year  after  his  appointment  as  such 
agent.  Thereafter  B.  W.  Patterson  continued  in  possession 
of  the  land  owned  by  his  mother  until  her  death,  in  March, 
1909,  under  arrangements  made  with  her. 

Soon  after  her  husband's  death  Margaret  Patterson  suf- 
fered a  stroke  of  paralysis,  from  which  she  rallied  within 
a  short  time  and  was  able  to  walk  with  the  aid  of  a  cane. 
In  1900  she  sustained  a  second  stroke,  and  shortly  there- 
after a  third  stroke.  From  the  time  of  the  second  stroke 
until  her  death  she  was  a  helpless  invalid,  confined  to  her 
bed  and  requiring  the  constant  attendance  of  a  nurse.  Her 
family  then  consisted  of  herself  and  B.  W.  Patterson  and 
his  two  children,  and  after  her  second  stroke  of  paralysis, 
until  her  death,  B.  W.  Patterson  employed  and  paid  a  nurse 
at  a  weekly  salary  ranging  from  seven  to  nine  dollars,  and  a 
servant  girl  at  a  weekly  salary  of  from  two  to  three  dollars. 
On  February  27,  1907,  Margaret  Patterson  and  B.  W. 
Patterson  entered  into  and  executed  a  written  contract, 
whereby  the  former  leased  to  the  latter  the  various  tracts 
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of  land  owned  by  her  and  standing  in  her  name,  and  con- 
sisting of  about  131  acres,  for  a  term  of  ten  years  from 
March  1,  1907,  at  an  annual  cash  rental  of  $350.  The  lease 
contained  a  provision  that  in  case  of  the  death  of  either 
party  the  lease  should  terminate  on  the  first  of  March  fol- 
lowing the  time  of  such  death.  By  the  same  instrument 
Margaret  Patterson  agreed  that  B.  W.  Patterson  should 
deduct  the  taxes  and  cost  of  material  for  repairs  from  the 
rent,  and  should  be  reimbursed  at  the  rate  of  $25  per 
week  for  the  necessary  supplies,  nurse  hire,  medical  attend- 
ance and  help  furnished  by  him.  On  the  day  following  the 
execution  of  this  contract  Margaret  Patterson  and  B.  W. 
Patterson  had  a  settlement  of  their  accounts  to  that  date, 
and  as  a  result  of  such  settlement  Margaret  Patterson  exe- 
cuted and  delivered  to  B.  W.  Patterson  her  promissory 
note  for  $6550.  On  March  4  of  the  same  year  she  exe- 
cuted and  delivered  to  B.  W.  Patterson  a  note  for  $650, 
payable  to  her  daughter,  Margaret  Underwood,  and  di- 
rected him  to  hold  it  until  after  her  death  and  then  to  de- 
liver it  to  Margaret  Underwood.  This  note  was  given  to 
compensate  Margaret  Underwood  for  services  rendered  in 
taking  care  of  her  mother  during  the  latter's  illness.  On 
March  3,  1908,  Margaret  Patterson  executed  and  delivered 
to  B.  W.  Patterson  her  promissory  note  for  $1173.49,  and 
on  March  2,  1909,  another  note  for  $1190.49,  being  the 
amounts  found  due  B.  W.  Patterson  on  those  dates  upon 
settlements  between  him  and  his  mother  in  accordance  with 
the  terms  of  the  contract  of  February  27,  1907.  All  of 
these  notes  were  by  their  terms  due  one  day  after  date  and 
bore  interest  at  the  rate  of  seven  per  cent  per  annum. 

Margaret  Patterson  died  on  March  29,  1909,  leaving  a 
will,  dated  April  5,  1898,  which  was  duly  probated  in  the 
county  court  of  Moultrie  county.  She  nominated  B.  W. 
Patterson  executor  of  her  will,  and  directed  him,  as  such 
executor,  to  convert  all  her  property  into  cash,  under  the 
order  of  the  county  court,  as  soon  after  her  death  as  prac- 
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ticable,  and  to  distribute  the  proceeds  among  her  legal  heirs 
in  the  proportions  therein  specified.  B.  W.  Patterson  was 
at  the  time 'of  filing  the  bill  herein,  and  had  been  ever  since 
the  death  of  his  mother,  in  possession  of  the  real  estate  and 
had  taken  no  steps  to  obtain  an  order  to  sell  the  same. 
After  the  bill  was  filed  herein,  and  on  September  5,  1910, 
he  filed  his  petition  in  the  county  court  and  obtained  an 
order  to  sell  all  the  real  estate  standing  in  the  name  of 
Margaret  Patterson  at  the  time  of  her  death. 

On  March  18,  19 10,  Margaret  Underwood  filed  a  claim 
against  the  estate  of  Margaret  Patterson,  deceased,  for 
$788.27,  being  the  amount  of  principal  and  interest  due  on 
the  $650  note  above  mentioned.  The  executor  having  en- 
dorsed on  the  claim  that  he  had  no  objection  to  its  allow- 
ance and  having  entered  his  appearance,  the  county  court, 
on  March  24,  19 10,  allowed  the  full  amount  of  the  claim 
and  entered  judgment  accordingly.  Some  of  the  heirs-at- 
law  and  legatees  of  Margaret  Patterson  prosecuted  an  ap- 
peal from  the  judgment  of  the  county  court  to  the  circuit 
court  of  Moultrie  county,  and  that  appeal  was  pending  and 
undisposed  of  at  the  time  the  bill  was  filed  herein. 

On  April  9,  1910,  B.  W.  Patterson  filed  four  claims 
against  the  estate  of  Margaret  Patterson.  Three  of  these 
claims  were  for  the  principal  and  interest  due  on  the  re- 
spective promissory  notes  above  mentioned  which  had  been 
delivered  to  him  by  his  mother,  and  the  fourth  was  for 
taxes  paid  by  him  and  the  amount  due  under  the  contract 
of  February  27,  1907,  for  care,  nursing,  etc.,  during  the 
last  four  weeks  of  her  life.  The  court  appointed  an  ad- 
ministrator pro  tent,  to  defend  against  the  claims  filed  by 
the  executor.  Some  of  the  heirs  and  legatees  of  Margaret 
Patterson  appeared  and  objected  to  the  allowance  of  these 
claims.  This  was  the  situation  with  reference  to  the  claims 
filed  by  B.  W.  Patterson  at  the  time  the  bill  was  filed  herein. 
Thereafter,  on  August  9,   19 10,  by  agreement,  the  venue 
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was  changed  to  the  circuit  court  of  Moultrie  county  and  the 
claims  were  transferred  to  that  court. 

On  June  6,  1910,  W.  J.  Patterson  and  other  heirs  and 
legatees  of  Margaret  Patterson,  deceased,  filed  their  bill  in 
the  circuit  court  of  Moultrie  county  against  B.  W.  Pat- 
terson and  Margaret  Underwood,  the  remaining  heirs  and 
legatees,  and  B.  W.  Patterson,  as  executor  of  the  last  will 
and  testament  of  Margaret  Patterson,  deceased.  The  bill 
charged  that  the  deed  executed  in  November,  1889,  by 
which  Margaret  Patterson  and  her  husband  conveyed  to 
B.  W.  Patterson  the  45  acres  in  said  section  7  and  the 
33  acres  in  said  section  36,  was  executed  by  them  "in  con- 
nection with  and  as  a  part  of  a  mortgage  and  for  no  other 
purpose,  and  was  never  intended  to  convey  the  title  to  said 
land;"  that  B.  W.  Patterson  never  took  possession  of  said 
land  under  said  deed  during  the  lifetime  of  Margaret  Pat- 
terson and  never  claimed  any  rights  in,  through  or  under 
said  deed  until  after  the  death  of  his  mother,  and  that 
Margaret  Patterson  was  at  the  time  of  her  death  the  owner 
of  said  real  estate;  that  said  deed  is  not  now  held  as  se- 
curity for  any  debt;  that  the  indebtedness  was  paid  and 
satisfied  by  William  Patterson  in  his  lifetime  and  the  mort- 
gage of  which  the  debt*  formed  a  part  has  been  released, 
and  that  the  deed  is  now  a  cloud  on  the  title  of  the  com- 
plainants and  others  interested  in  the  estate  of  Margaret 
Patterson,  deceased.  The  bill  further  alleged  that  the  notes 
executed  and  delivered  by  Margaret  Patterson  to  B.  W. 
Patterson,  including  the  note  payable  to  Margaret. Under- 
wood, were  without  consideration,  and  were  obtained  by 
B.  W.  Patterson  by  means  of  persuasion  and  undue  in- 
fluence while  said  B.  W.  Patterson  was  acting  as  the  sole 
confidential  agent,  adviser,  business  representative  and  man- 
ager for  his  mother  and  stood  in  a  confidential  relation  to 
her  and  while  Margaret  Patterson  was  unable  to  transact 
ordinary  business,  and  that  B.  W.  Patterson  held  the  note 
which  was  payable  to  Margaret  Underwood  until  after  the 
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death  of  his  mother  and  then  caused  Margaret  Underwood 
to  file  the  same  as  a  claim  against  the  estate,  and,  with 
full  knowledge  of  the  unlawful  procedure  by  which  it  was 
obtained,  endorsed  thereon  his  allowance  thereof  and  per- 
mitted judgment  to  be  rendered  thereon  by  the  county  court. 
The  bill  further  alleged  that  the  value  of  the  209  acres  of 
land  which  appellants  claim  Margaret  Patterson  owned  at 
the  time  of  her  death,  and  which  include  the  78  acres  con- 
veyed to  B.  W.  Patterson  in  November,  1889,  is  $30,000 
and  that  the  annual  rental  thereof  for  the  past  twelve  years 
has  been  $1200,  and  that  there  is  now  due  the  estate  from 
B.  W.  Patterson,  on  account  of  rents  and  profits  from  the 
land  during  that  period,  the  sum  of  $15,000,  for  which  he 
refuses  to  account ;  that  B.  W.  Patterson  has  wholly  failed 
to  take  any  steps  to  carry  out  the  provisions  of  the  will  of 
Margaret  Patterson  with  reference  to  the  sale  of  the  real 
estate  left  by  her,  but  has  retained  possession  of  all  real 
and  personal  property  of  the  estate  for  his  own  gain  and 
profit  and  has  failed  to  report  his  acts  and  doings  to  the 
county  court;   that  he  has  failed  to  inventory  a  large  part 
of  the  personal  property  belonging  to  the  estate  and  has  not 
accounted  for  the  same  but  has  converted  it  to  his  own  use. 
The  bill  prayed,  in  effect,  that  the  court  find  and  decree  that 
B.  W.  Patterson  has  failed  to  inventory  a  large  part  of  the 
real  and  personal  property  belonging  to  Margaret  Patter- 
son, deceased,  and  has  set  up  an  adverse  claim  of  his  own ; 
that  said  claims  presented  by  B.  W.  Patterson  and  Mar- 
garet Underwood  be  canceled  and  decreed  to  be  fraudu- 
lent and  without  consideration  and  null  and  void  and  their 
prosecution  enjoined;    that  an  accounting  be  had  against 
B.  \V.  Patterson,  whereby  he  may  be  compelled  to  account 
for  the  rents  and  profits  of  the  209  acres  of  land  alleged 
to  have  been  left  by  Margaret  Patterson,  from  the  year 
1899  to  the  present  time;  that  B.  W.  Patterson  be  removed 
as  executor  of  the  estate  of  Margaret  Patterson,  deceased, 

and  that  the  circuit  court  in  chancery  take  over  the  admin- 
2 »  1  —  1 1 
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istration  of  said  estate  and  appoint  some  disinterested  and 
proper  person  to  administer  upon  the  estate  and  sell  all  of 
said  land  in  pursuance  of  the  terms  of  said  will  and  dis- 
tribute the  proceeds  as  therein  directed,  and  that  complain- 
ants have  such  further  relief  in  the  premises,  as  equity  may 
require. 

Issues  were  made  up  by  the  filing  of  answers  and  rep- 
lications, and  the  cause  was  submitted  to  the  chancellor 
upon  the  evidence  taken  before  him  in  open  court.  A  de- 
cree followed,  in  which  it  was  recited  that  the  cause  came 
on  for  hearing  upon  the  bill,  answers  and  replications ;  that 
the  court  heard  the  testimony  and  documentary  proofs  in- 
troduced by  the  respective  parties,  and  "at  the  same  time, 
by  agreement  of  the  parties,  heard  the  proof  applicable  to 
the  four  claims  of  B.  W.  Patterson  and  the  one  claim  of 
Margaret  Underwood  against  the  estate  of  Margaret  Pat- 
terson, deceased,  which  said  claims  are  each  pending  on 
the  common  law  docket  of  this  court  but  not  consolidated 
herewith."  The  decree  found  the  issues  for  the  defend- 
ant B.  W.  Patterson  as  to  the  78  acres  of  land  involved  in 
the  suit,  and  found  that  the  deed  through  which  he  claimed 
title  to  the  said  78  acres  was  not  executed  by  Margaret  Pat- 
terson and  her  husband  in  connection  with  and  as  a  part 
of  a  mortgage;  that  said  tract  was  not  the  property  of 
Margaret  Patterson  at  the  time  of  her  death  and  is  not  a 
part  of  her  estate  but  that  the  defendant  B.  W.  Patterson  is 
the  owner  of  the  same.  With  reference  to  the  four  claims 
filed  by  B.  W.  Patterson  against  the  estate  of  Margaret 
Patterson,  and  which  the  decree  refers  to  as  "now  pend- 
ing and  undetermined  upon  the  law  side  of  the  court,"  the 
decree  contains  the  following  provision:  "And  the  court 
having  heard  the  evidence  with  reference  to  the  said  four 
claims  filed  by  the  said  B.  W.  Patterson  against  the  estate 
of  Margaret  Patterson,  deceased,  makes  no  findings  with 
reference  to  the  merits  of  said  claims,  but  the  court  doth 
find  that  the  complainant  B.  W.  Patterson  is  entitled  to  a 
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trial  by  jury  as  to  said  claims ;  and  the  court  further  finds 
that  as  to  said  claims  of  the  said  B.  W.  Patterson  so  pend- 
ing on  the  law  side  of  the  docket  of  this  honorable  court, 
that  this  court  desired  the  benefit  of  the  advisory  aid  of  a 
verdict  by  a  jury  in  reference  thereto."  The  decree  fur- 
ther found  that  the  alleged  defenses  to  the  said  claims  of 
B.  W.  Patterson  are  of  a  character  that  the  complainants 
have  a  full,  adequate  and  complete  remedy  at  law.  With 
reference  to  the  claim  of  Margaret  Underwood  the  decree 
found  that  the  note  which  is  the  basis  of  said  claim  was 
never  delivered  in  the  lifetime  of  Margaret  Patterson  to 
Margaret  Underwood  and  that  Margaret  Underwood  is  not 
entitled  to  recover  upon  her  said  claim  against  the  estate 
of  Margaret  Patterson,  and  that  the  objections  of  the  com- 
plainants to  said  claim  should  be  and  are  sustained.  After 
making  the  above  findings,  it  is  ordered,  adjudged  and  de- 
creed that  the  equities  in  the  cause  are  with  the  defendants, 
B.  W.  Patterson,  individually  and  as  executor,  and  Marga- 
ret Underwood,  and  that  as  to  said  defendants  the  bill  of 
complaint  should  be  and  is  dismissed  for  want  of  equity,  at 
the  cost  of  the  complainants.  The  decree  then  proceeds  as 
follows:  "It  is  further  ordered,  adjudged  and  decreed  by 
the  court  that  the  objections  of  the  complainants  herein 
to  the  claim  of  Margaret  Underwood  against  the  estate  of 
Margaret  Patterson,  deceased,  be  and  the  same  are  hereby 
sustained  and  judgment  upon  said  claim  is  hereby  denied." 
The  costs  made  by  the  complainants  in  relation  to  the  claim 
of  Margaret  Underwood  are  then  adjudged  against  her 
and  the  complainants  are  awarded  execution  therefor.  The 
complainants  have  prosecuted  an  appeal  to  this  court  and 
have  assigned  numerous  errors.  Margaret  Underwood  has 
assigned  cross-errors  questioning  that  portion  of  the  decree 
which  purports  to  finally  dispose  of  her  claim  against  the 
estate  of  Margaret  Patterson. 

It  will  be  observed  from  the  foregoing  that  the  bill  filed 
herein  embraced  several  distinct  matters,  and  that  the  rec- 
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ord  has  been  further  complicated  by  the  action  of  the  court 
in  adjudicating  matters  not  presented  by  the  issues  in  the 
case.  While  the  bill  does  not  clearly  show,  in  apt  language, 
the  precise  relief  sought  by  the  complainants,  the  apparent 
objects  of  the  bill  are,  as  hereinbefore  indicated,  first,  to 
obtain  an  adjudication  that  Margaret  Patterson  was  at  the 
time  of  her  death  the  owner  of  the  78  acres  of  land  which 
had  been  conveyed  by  her  to  B.  W.  Patterson  in  Novem- 
ber, 1889;  second,  to  obtain  an  injunction  restraining  the 
prosecution  at  law  of  the  claims  filed  by  B.  W.  Patterson 
and  Margaret  Underwood  against  the  estate  of  Margaret 
Patterson;  third,  to  compel  an  accounting  by  B.  W.  Pat- 
terson of  the  rents  and  profits  received  by  him  from  the 
land  owned  by  Margaret  Patterson,  from  1899  to  the  pres- 
ent time;  and  fourth,  to  have  the  administration  of  the 
estate  transferred  from  the  probate  court  to  the  court  of 
chancery,  B.  W.  Patterson  removed  as  executor  and  some 
disinterested  person  appointed  to  administer  upon  the  estate 
and  carry  out  the  provisions  of  the  will  of  Margaret  Pat- 
terson. The  decree  denied  all  the  relief  sought  and  dis- 
missed the  bill  for  want  of  equity,  but  went  further  and 
decided  a  matter  entirely  outside  the  issues,  viz.,  that  Mar- 
garet Underwood  was  not  entitled  to  recover  on  her  claim 
against  the  estate  of  Margaret  Patterson  because  the  note 
which  formed  the  basis  for  the  claim  was  not  delivered  to 
Margaret  Underwood  during  the  lifetime  of  her  mother. 

The  record  is  voluminous,  the  evidence  covering  1100 
type-written  pages.  Practically  all  of  this  evidence  was 
presented  upon  the  question  of  the  ownership  of  the  78 
acres  of  land  in  controversy  and  the  matter  of  the  claims 
presented  by  B.  W.  Patterson  and  Margaret  Underwood 
against  the  estate  of  Margaret  Patterson.  Before  entering 
upon  a  discussion  of  any  of  the  questions  presented  upon 
this  appeal  the  character  of  a  considerable  portion  of  the 
evidence  upon  which  appellants  rely  should  be  noticed. 
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The  transactions  out  of  which  the  controversy  between 
the  parties  arose  were  transactions  between  William  M. 
Patterson  and  Margaret  Patterson,  both  now  deceased,  and 
B.  W.  Patterson,  now  defending  against  a  suit  brought  by 
the  heirs  and  legatees  of  Margaret  Patterson.  B.  W.  Pat- 
terson was  not  a  competent  witness  as  to  any  of  these 
transactions  between  him  and  his  father  or  mother,  and  his 
testimony  was  confined  to  matters  relating  to  the  Margaret 
Underwood  claim  and  to  a  denial  of  statements  attributed 
to  him  by  certain  of  the  witnesses  for  the  complainants. 
Appellants,  while  strenuously  insisting  upon  the  incompe- 
tency of  B.  W.  Patterson  as  a  witness  at  the  hearing  in 
the  circuit  court,  introduced  a  large  amount  of  testimony 
showing  the  unsworn  statements  of  William  M.  Patterson 
and  Margaret  Patterson  concerning  these  transactions,  and 
the  record  abounds  with  self-serving  statements  of  Wil- 
liam M.  Patterson  and  Margaret  Patterson  which  witnesses 
called  by  the  complainants  testified  had  been  made  to  them 
by  these  deceased  persons  during  their  lifetime,  out  of  the 
presence  of  B.  W.  Patterson,  and  which  we  are  now  asked 
by  appellants  to  consider  in  determining  whether  the  chan-, 
cellor  correctly  decided  the  issues  in  the  case.  This  testi- 
mony was  clearly  hearsay  and  was  therefore  incompetent, 
and  it  is  to  be  presumed  that  the  chancellor,  who  heard  a 
large  portion  of  it  subject  to  objections  interposed  by  the 
defendants,  disregarded  it  in  determining  the  issues  pre- 
sented to  him  for  decision. 

The  first  complaint  which  we  shall  notice  is,  that  the 
court  erred  in  denying  the  relief  sought  with  reference  to 
the  78  acres  of  land  in  controversy  and  in  making  findings 
which,  in  effect,  confirmed  the  title  to  that  land  in  B.  W. 
Patterson.  The  deed  by  which  Margaret  Patterson  and 
husband  conveyed  that  land  to  B.  W.  Patterson  was  a  stat- 
utory warranty  deed,  without  any  reservations  or  excep- 
tions, and  purported  to  convey  the  premises  to  the  grantee 
in  consideration  of  the  sum  of  $2600.     This  deed  was  ac- 
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knowledged  by  the  grantors  before  T.  H.  Scott,  a  notary 
public,  who  testified  on  behalf  of  the  defendants  that  at 
the  time  the  deed  was  executed  B.  W.  Patterson  signed  a 
promissory  note  for  $2600,  payable  either  to  Margaret  Pat- 
terson or  William  M.  Patterson,  which  had  been  prepared 
by  the  witness,  and  gave  that  note  in  payment  for  the  land. 
B.  F.  Blackwell,  another  witness,  who  had  purchased  a  por- 
tion of  the  land  covered  by  the  mortgage  to  the  JEtna  Life 
Insurance  Company  and  who  was  one  of  the  mortgagors  in 
the  last  mortgage  to  that  company,  testified  that  when  the 
new  mortgage  was  given  William  M.  Patterson  told  him 
that  B.  W.  Patterson  had  bought  the  78  acres  and  had 
given  his  note  for  $2600,  and  later,  in  1894,  told  him  that 
B.  W.  Patterson  had  paid  for  the  land.    The  deed  was  filed 
for  record  and  duly  recorded  in  the  recorder's  office  of 
Moultrie  county  within  a  few  days  after  its  delivery.    Ap- 
pellants contend  that  the  presumption  arising  from  the  re- 
citals in  and  character  of  the  deed  and  the  force  of  the 
testimony  of  Scott  and  Blackwell  are  overcome  by  the  evi- 
dence adduced  by  the  complainants.    This  evidence  tended 
to  show  that  it  was  the  custom  of  William  M.  Patterson 
to  convey  tracts  of  land  to  his  sons  W.  J.  Patterson  and 
Daniel  M.  Patterson  in  order  that  they  might  execute  mort- 
gages to  secure  the  re-payment  of  money  borrowed  for 
William  M.  Patterson,  and  that  upon  the  payment  of  the 
indebtedness  by  the  latter  the  tracts  were  re-conveyed  to 
him ;  that  in  one  instance  he  neglected  to  record  a  deed  by 
which  W.  J.  Patterson  re-conveyed  to  him  a  tract  of  land, 
and  this  deed  was  after  his  death  found  among  his  papers 
and  filed  for  record  by  B.  W.  Patterson ;  that  after  making 
the  deed  in  November,  1889,  he  delivered  a  car-load  of 
cattle  to  B.  W.  Patterson  in  payment  of  that  portion  of 
the  mortgage  indebtedness  of  $2750  which  had  been  ap- 
portioned to  the  78  acres  in  controversy;   that  William  M. 
Patterson  during  his  lifetime,  and  Margaret  Patterson  after 
his  death,  rented  this  land  and  collected  and  received  the 
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rents  therefrom;  and  that  B.  W.  Patterson  never  made 
any  claim  of  ownership  to  the  land  until  after  the  death 
of  his  mother,  but,  on  the  contrary,  made  statements  in- 
consistent with  any  such  claim  of  ownership.  From  this 
evidence  appellants  deduce  the  theory  that  William  M.  Pat- 
terson had  an  aversion  to  signing  notes  and  executing  mort- 
gages, and  that  when  it  became  necessary  to  execute  a  new 
note  and  mortgage  to  take  the  place  of  the  note  and  mort- 
gage which  had  been  given  to  the  insurance  company  by 
Daniel  M.  Patterson  on  March  n,  1876,  he  caused  his  wife 
to  convey  this  78  acres,  which  stood  in  her  name  and  was 
covered  by  the  old  mortgage,  to  B.  W.  Patterson,  in  order 
to  avoid  the  necessity  of  himself  and  wife  signing  the  new 
note  and  mortgage;  that  this  was  the  sole  and  only  pur- 
pose of  the  conveyance  of  the  78  acres  to  B.  W.  Patterson ; 
that  William  M.  Patterson  afterwards  paid  that  portion  of 
the  mortgage  indebtedness  which  had  been  apportioned  to 
this  78  acres  by  the  delivery  of  the  car-load  of  cattle  to 
B.  W.  Patterson,  and  that  the  latter  either  re-conveyed  the 
78  acres  to  his  father  or  mother  by  a  deed  which  was  never 
recorded  and  cannot  now  be  found,  or  it  thereupon  became 
his  duty  to  convey  the  same,  and  he  thereafter  only  held 
the  legal  title  as  trustee  for  his  mother,  and  is  now  hold- 
ing it  as  trustee,  to  be  disposed  of  according  to  the  provi- 
sions of  her  will. 

The  evidence  relied  upon  by  appellants  as  proving  the 
allegation  of  the  bill  that  the  deed  from  Margaret  Patter- 
son and  husband  to  B.  W.  Patterson  was  executed  "in  con- 
nection with  and  as  a  part  of  a  mortgage,  and  for  no  other 
purpose,"  and  as  proving  their  theory  that  this  deed  was 
given  in  order  that  a  new  mortgage  might  be  given  upon 
the  same  land  without  requiring  the  signatures  of  William 
M.  Patterson  and  Margaret  Patterson  thereto,  is  that  tend- 
ing to  show  that  after  the  execution  and  delivery  of  the 
deed  and  the  giving  of  the  new  mortgage  William  M. 
Patterson  paid  that  portion  of  the  mortgage  indebtedness 
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which  had  been  originally  apportioned  to  the  78  acres  in 
controversy  by  delivering  a  car-load  of  cattle  to  B.  W.  Pat- 
terson, upon  the  understanding  and  agreement  that  the  lat- 
ter should  apply  the  proceeds  therefrom,  when  sold,  to  the 
payment  of  the  mortgage  indebtedness  against  this  land. 
The  evidence  relied  upon  by  appellants  as  proof  of  this 
fact  is,  however,  incompetent,  most  of  it  consisting  of  al- 
leged statements  which  witnesses  for  the  complainants  tes- 
tified had  been  made  to  them  by  William  M.  Patterson 
during  his  lifetime,  out  of  the  presence  of  B.  W.  Patter- 
son, and  the  remainder  consisting  of  testimony  given  by 
Charley  Patterson,  a  nephew  of  William  M.  Patterson,  on 
rebuttal.  This  last  witness,  while  called  by  the  complain- 
ants in  presenting  their  case  in  chief,  did  not  then  testify  to 
any  conversation  with  B.  W.  Patterson  concerning  the  car- 
load of  cattle,  but  when  called  in  rebuttal  testified,  over  the 
objections  of  the  defendants,  that  he  saw  the  cattle  in  ques- 
tion in  the  possession  of  B.  W.  Patterson,  and  that  the 
latter  told  him,  in  1892  or  1893,  that  he  got  them  from  his 
father;  that  he  was  to  "feed  them  out"  and  apply  the  pro- 
ceeds on  the  mortgage,  and  that  the  cattle  just  about  "paid 
his  father  out  of  debt."  The  court  heard  this  testimony 
subject  to  the  objections  of  the  defendants,  and  as  it  did 
not  tend  to  rebut  anything  adduced  by  the  defendants,  it 
should  have  been,  and  undoubtedly  was,  disregarded  by  the 
court  in  determining  the  ownership  of  this  land.  Another 
witness,  George  W.  Patterson,  one  of  the  complainants, 
testified  to  a  conversation  with  B.  W.  Patterson  concerning 
the  delivery  of  a  car-load  of  cattle  to  him  by  William  M. 
Patterson.  He  testified  that  he  saw  the  cattle  on  B.  W. 
Patterson's  farm,  and  that  the  latter  told  him  that  his 
father  had  turned  them  over  to  him  in  consideration  of 
his  agreement  to  pay  the  mortgage  upon  the  78  acres  be- 
longing to  his  father.  This  witness  testified  that  he  had 
this  conversation  with  B.  W.  Patterson  while  the  witness 
was  living  on  the  land  given  him  by  his  father,  and  that 
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it  occurred  before  he  deeded  that  land  to  Blackwell.  The 
land  was  deeded  to  Blackwell  in  1886, — three  years  be- 
fore B.  W.  Patterson  obtained  title  to  the  78  acres  and  re- 
mortgaged  it  to  secure  the  same  debt  of  $2750  which  had 
been  a  lien  upon  that  land  since  1876.  B.  W.  Patterson 
denied  making  the  statements  attributed  to  him  by  this  wit- 
ness. But  even  if  the  testimony  of  the  witness  be  taken 
as  true,  it  does  not  tend  to  support  the  allegation  of  the 
bill  or  appellants'  theory  of  the  transaction.  Nor  would 
the  fact  that  William  M.  Patterson  had  during  the  year 
1886,  or  before  that  time,  delivered  to  B.  W.  Patterson  a 
car-load  of  cattle  in  payment  of  that  portion  of  the  mort- 
gage indebtedness  against  his  land  tend  to  show  that  a  deed 
made  at  least  three  years  later,  and  purporting  to  con- 
vey the  same  land  to  B.  W.  Patterson  in  consideration  of 
$2600,  had  any  connection  with  the  former  transaction  or 
was  anything  other  than  an  absolute  conveyance  of  land. 
The  testimony  tending  to  show  that  B.  W.  Patterson 
had  made  statements  inconsistent  with  his  claim  of  owner- 
ship to  the  land  was  successfully  controverted,  and  the  other 
matters  above  mentioned  which  are  relied  upon  by  appel- 
lants as  tending  to  support  their  claim  that  Margaret  Pat- 
terson was  at  the  time  of  her  death  the  owner  of  this  land, 
are  wholly  insufficient  to  sustain  their  claim.  Neither  the 
fact  that  William  M.  Patterson  had  theretofore  conveyed 
tracts  of  land  to  his  sons  W.  J.  Patterson  and  Daniel  M. 
Patterson  in  order  to  obtain  loans  without  being  required 
to  execute  notes  and  mortgages  therefor,  nor  the  fact 
that  he  had  on  one  occasion  neglected  to  record  a  deed  re- 
conveying  land  to  him,  nor  the  fact  (if  such  be  a  fact) 
that  William  M.  Patterson  and  Margaret  Patterson  were 
permitted  to  receive  and  enjoy  the  rents  from  the  land 
during  their  lifetime,  nor  the  fact  that  the  witnesses  called 
by  the  complainants  had  never  heard  of  B.  W.  Patterson 
asserting  any  claim  of  ownership  to  the  land  during  the 
lifetime  of  his  mother,  is  necessarily  inconsistent  with  the 
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theory  that  he  purchased  this  land  and  that  the  deed  which 
he  received  is  what  it  purports  to  be.  As  we  said  in  Reeve 
v.  Strawn,  14  111.  94,  and  again  in  Ryder  v.  Ryder,  244 
id.  297 :  "Before  we  transfer  the  title  to  real  estate  upon 
the  strength  of  parol  testimony  alone,  the  facts  upon  which 
such  change  is  asked  should  be  so  convincing  as  to  leave 
no  reasonable  doubt  in  the  mind  of  the  court." 

Appellants  contend  that  the  evidence  shows  that  B.  W. 
Patterson  was,  during  the  lifetime  of  his  father  and  mother, 
in  possession  of  this  land  as  their  tenant,  and  argue  that, 
because  of  the  well  known  rule  that  a  tenant  is  estopped 
from  denying  his  landlord's  title,  B.  W.  Patterson  is  now 
estopped  from  denying  that  Margaret  Patterson  was  the 
owner  of  the  land  at  the  time  of  her  death,  and  that  they 
are  entitled  to  a  decree  divesting  B.  W.  Patterson  of  his 
title  to  the  land  and  placing  it  in  the  heirs  of  Margaret 
Patterson  in  order  that  it  may  be  sold  and  the  proceeds 
distributed  according  to  the  provisions  of  her  will,  and  that 
they  are  also  entitled  to  an  accounting  of  the  rents  and 
profits  of  that  land  from  the  time  William  J.  Patterson  was 
removed  as  agent  for  his  mother.  There  is  no  evidence 
whatever  in  the  record  showing  that  B.  W.  Patterson  was 
ever  in  possession  of  the  33-acre  tract  in  section  36  as  the 
tenant  of  his  father  or  mother  or  that  he  ever  paid  any- 
rent  therefor.  The  only  evidence  concerning  the  renting  of 
this  tract  is  to  the  effect  that  in  1890  William  M.  Patter- 
son rented  it  to  a  man  named  Righter,  who  occupied  it  as 
the  tenant  of  William  M.  Patterson  for  six  years,  and  that 
the  tract  was  thereafter  rented  by  William  M.  Patterson 
to  a  man  named  Simmons,  who  was  in  possession  of  it  as 
tenant  at  the  time  of  the  death  of  William  M.  Patterson, 
and  who  for  two  or  three  years  after  his  death  paid  the 
rent  therefor  to  W.  J.  Patterson,  as  agent  for  his  mother. 
There  is  also  evidence  tending  to  show  that  Margaret  Pat- 
terson was  permitted  to  enjoy  the  rents  from  this  tract 
during  the  remainder  of  her  life,  but  the  evidence  fails  to 
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show  who  was  in  the  actual  possession  of  the  tract  during 
that  time. 

The  remainder  of  the  land  in  controversy  is  the  south 
half  of  a  90-acre  tract,  and  is  referred  to  by  a  number  of 
the  witnesses  as  the  East  Nelson  farm,  it  being  in  East 
Nelson  township.  The  land  which  it  is  conceded  Marga- 
ret Patterson  owned  at  the  time  of  her  death  consists  of 
about  131  acres,  composed  of  the  north  half  of  the  90-acre 
tract  in  East  Nelson  township,  eight  acres  adjoining  that 
tract  in  Sullivan  township,  and  several  small  disconnected 
tracts,  the  exact  location  of  which  cannot  be  determined 
from  this  record.  The  evidence  shows  that  B.  W.  Patter- 
son farmed  all  of  this  land,  as  well  as  the  land  owned  by 
him,  during  at  least  the  last  six  years  of  his  father's  life 
and  was  farming  it  at  the  time  of  his  father's  death,  but 
there  is  no  competent  evidence  whatever  which  can  be  con- 
sidered as  proof  of  the  fact  that  B.  W.  Patterson  ever  paid 
any  rent  to  his  father,  or  to  his  mother  during  the  lifetime 
of  his  father,  for  the  45  acres  in  controversy  in  East  Nel- 
son township.  The  only  period  during  which  any  payment 
of  rent  by  B.  W.  Patterson  for  this  45  acres  is  shown  by 
any  competent  evidence  is  the  period  during  which  W.  J. 
Patterson  acted  as  agent  for  his  mother.  W.  J.  Patterson 
testified  that  when  he  and  his  brother  Daniel  M.  Patterson 
became  agents  for  their  mother,  in  February,  1897,  they 
rented  the  90-acre  tract  in  East  Nelson  township,  together 
with  all  the  other  land  owned  by  their  mother  except  the 
33  acres  in  section  36,  to  B.  W.  Patterson,  and  the  latter 
paid  annual  rent  therefor  at  the  rate  of  four  dollars  per 
acre,  except  for  60  acres  of  pasture  land,  for  which  he  paid 
$150;  that  Daniel  M.  Patterson  prepared  a  memorandum 
of  the  rental  agreement  and  gave  it  to  the  witness  to  copy ; 
that  he  copied  this  memorandum  and  had  B.  W.  Patterson 
sign  it,  but  does  not  know  what  has  become  of  the  one 
which  was  signed.  The  witness  produced  a  paper  which  he 
testified  was  the  memorandum  prepared  by  Daniel  M.  Pat- 
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terson ;  that  it  correctly  set  forth  the  agreement  which  was 
made  with  B.  W.  Patterson  for  the  leasing  of  the  land  to 
him,  and  that  it  had  been  in  the  possession  of  the  witness 
ever  since.  This  memorandum,  which  was  not  signed  by 
anyone,  purported  to  be  a  recital  by  B.  W.  Patterson  that 
he  had  rented  from  D.  M.  Patterson  and  W.  J.  Patterson, 
agents  of  Margaret  Patterson,  for  one  year,  with  the  privi- 
lege of  three  years,  her  farm  situated  in  East  Nelson  town- 
ship, 90^  acres,  and  i8j4  acres  in  Sullivan  township;  also 
her  pasture,  60  acres,  in  Sullivan  township;  for  which  he 
agreed  to  pay  one-half  of  all  corn  raised  on  the  place  and 
one-third  of  all  small  grain  and  $150  for  the  60  acres  of 
pasture,  and  also  to  furnish  all  necessary  things  for  the  fam- 
ily to  live  on  and  to  pay  a  girl  for  her  work.  W.  J.  Pat- 
terson testified  that  shortly  after  this  agreement  was  made 
the  grain  rent  was  changed  to  cash  rent  at  the  rate  of  four 
dollars  per  acre.  The  evidence,  however,  clearly  shows  that 
B.  W.  Patterson  never  paid  any  rent  to  W.  J.  Patterson 
but  settled  directly  with  his  mother  during  these  years  and 
paid  her  the  balance  found  due  upon  an  accounting  between 
them,  which  did  not  during  any  of  these  years  exceed  $150. 
During  the  fall  of  1899  Margaret  Patterson  called  upon 
W.  J.  Patterson  for  a  settlement  of  his  accounts  as  agent 
from  the  time  of  his  appointment,  in  1897,  this  settlement 
apparently  being  of  moneys  collected  from  notes  and  ac- 
counts due  William  M.  Patterson  at  the  time  of  his  death, 
after  deducting  the  amount  paid  out  for  debts  and  funeral 
expenses.  During  the  month  of  December,  1899,  W.  J. 
Patterson  and  B.  W.  Patterson  met  with  their  mother  at 
her  home  fof  the  purpose  of  making  the  settlement.  At 
the  request  of  the  former,  his  cousin,  Charley  Patterson, 
and  Charles  Tabor,  a  neighbor,  were  present  at  the  settle- 
ment. \V.  J.  Patterson  testified  that  he  requested  these 
parties  to  be  present  in  order  that  he  might  have  witnesses 
to  the  settlement  with  his  mother  and  witnesses  to  the  re- 
ceipt which  he  expected  to  have  his  mother  sign.    As  a  re- 
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suit  of  this  settlement  Margaret  Patterson  signed,  by  mark, 
a  document  which  was  witnessed  by  Charley  Patterson  and 
Charles  Tabor,  in  which  it  was  stated  that  it  had  been  de- 
termined, upon  a  settlement  then  made  of  the  accounts  of 
W.  J.  Patterson  as  agent,  that  W.  J.  Patterson  was  in- 
debted to  his  mother  in  the  sum  of  $76.02.  Neither  Char- 
ley Patterson  nor  Charles  Tabor  had  any  recollection  what- 
ever concerning  this  receipt  nor  of  signing  it  as  witnesses, 
but  both  testified  that  at  the  time  of  this  settlement  the  fact 
that  B.  W.  Patterson  was  paying  rent  at  the  rate  of  four 
dollars  per  acre  on  the  90  acres  in  East  Nelson  township 
was  mentioned.  The  memory  of  these  witnesses  about 
what  took  place  and  what  was  said  at  the  time  of  that  set- 
tlement is  so  indistinct  and  so  unreliable  that  a  court  would 
not  be  justified  in  finding  therefrom  that  B.  W.  Patterson, 
who  held  the  record  title  to  the  south  45  acres  of  the 
90-acre  tract  which  the  witnesses  say  was  mentioned  at  the 
time  of  that  settlement,  was  renting  that  45  acres  from  his 
mother  and  paying  rent  therefor  as  her  tenant.  At  times 
these  witnesses  referred  to  the  90-acre  tract  as  the  90  acres 
in  East  Nelson  township  and  at  other  times  as  the  East 
Nelson  farm.  It  is  very  probable  that  if  at  the  settlement 
the  fact  wTas  mentioned  that  B.  W.  Patterson  was  paying 
rent  at  the  rate  of  four  dollars  per  acre  for  the  East  Nel- 
son farm  or  the  land  in  East  Nelson  township  the  witnesses 
would  conclude  therefrom  that  he  was  paying  rent  for  the 
entire  90  acres  in  East  Nelson  township  at  that  rate,  when, 
as  a  matter  of  fact,  the  conversation  may  have  related  only 
to  that  portion  of  the  land  in  East  Nelson  township  owned 
by  Margaret  Patterson  and  the  number  of  acres  for  which 
he  was  paying  rent  may  not  have  been  mentioned. 

Shortly  after  this  settlement  with  his  mother  and  the 
revocation  of  his  authority  to  act  as  her  agent  W.  J.  Pat- 
terson sent  to  some  of  the  children  and  grandchildren  of 
Margaret  Patterson  letters  which  purport  to  contain  a  state- 
ment of  the  income  and  expenses  of  the  land  owned  by 
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his  mother  for  the  years   1897  and  1898.     He  gave  the 
income  from  all  the  land   (exclusive  of  the  33  acres  in 
section  36)   for  those  two  years  as  being  $858.25,  or  an 
average  of  $429.12  for  each  year,  and  the  expenses  for  the 
same  period  as  $802.27.     This  statement,  made  by  W.  J. 
Patterson  in  December,  1899,  completely  refutes  his  testi- 
mony, given  ten  years  later,  that  B.  W.  Patterson  rented 
the  45  a6res  in  controversy  from  him  and  his  brother  Dan- 
iel M.  Patterson,  that  the  purported  memorandum  correctly 
sets   forth  the  terms  of  the  rental  agreement,   and  that 
B.  W.  Patterson  paid  rent  upon  that  45  acres  during  the 
time  that  W.  J.  Patterson  acted  as  agent  for  his  mother. 
According  to  the  testimony  of  W.  J.  Patterson  the  ulti- 
mate agreement  was  that  B.  W.  Patterson  should  pay  $150 
per  year  for  the  pasture  and  four  dollars  per  acre  for  the 
balance  of  the  land,  consisting  of  108  acres.     Upon  such 
terms  the  annual  income  from  the  land  mentioned  in  the 
memorandum  would  have  been  $582  instead  of  $429.12,  as 
shown  by  the  statement.    The  amount  shown  by  the  state- 
ment to  be  the  yearly  income  from  the  farm  is  approxi- 
mately the  amount  which  would  have  been  received  from 
the  131  acres  of  land  owned  by  Margaret  Patterson  upon 
the  terms  testified  to  by  W.  J.  Patterson,  the  difference 
being  less  than  five  dollars.    The  only  other  evidence  con- 
cerning the  renting  of  this  tract  by  B.  W.  Patterson  in- 
troduced by  the  complainants  is  the  testimony  of  Perry- 
Patterson,  a  nephew  of  William  M.  Patterson,  who  testi- 
fied that  he  thinks  B.  W.  Patterson  told  him  upon  several 
occasions  that  he  had  rented  the  90  acres  in  East  Nelson 
township  and  the  pasture  land,   and  that  he  paid  grain 
rent  for  a  short  time  and  afterwards  four  dollars  per  acre. 
This  witness  could  not  fix  the  time  when  he  had  these 
alleged  conversations  with  B.  W.  Patterson,  and  it  is  ap- 
parent from  reading  his  testimony  that  his  memory  about 
the  conversations  was  equally  as  unreliable. as  that  of  the 
witnesses  Charley  Patterson  and  Charles  Tabor  concerning 
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the  conversation  which  occurred  at  the  time  of  the  settle- 
ment between  W.  J.  Patterson  and  his  mother.  B.  W. 
Patterson  denied  making  any  such  statements  as  were  at- 
tributed to  him  by  the  witness  Perry  Patterson.  The  only 
documentary  proof  relating  to  the  renting  of  land  by  B.  W. 
Patterson  is  the  lease  or  contract  which  was  executed  by 
him  and  his  mother  on  February  27,  1907,  and  this  in- 
strument did  not  mention  either. the  33-acre  tract  or  the 
45  acres  in  East  Nelson  township. 

It  is  our  conclusion,  from  a  careful  consideration  of  all 
the  evidence  bearing  upon  the  question,  that  it  is  not  shown 
by  any  reliable  evidence  or  with  a  sufficient  degree  of  cer- 
tainty that  B.  W.  Patterson  ever  occupied  the  45  acres  in 
question  as  the  tenant  of  either  his  father  or  mother.  It 
is  therefore  unnecessary  to  consider  whether  the  doctrine 
that  a  tenant  is  estopped  from  denying  his  landlord's  title 
can  be  invoked  in  a  proceeding  brought  against  the  tenant 
for  the  purpose  of  divesting  him  of  his  title  and  vesting  it 
in  the  heirs  or  devisees  of  the  landlord.  The  finding  con- 
tained in  the  decree  that  B.  W.  Patterson  is  the  owner  of 
the  78  acres  of  land  in  controversy  is  supported  by  the 
proof  and  is  not  contrary  to  the  weight  of  the  evidence, 
and  as  this  was  one  of  the  issues  in  the  case  there  was  no 
impropriety  in  making  the  findings  upon  this  issue  which 
are  contained  in  the  decree,  even  though  the  effect  of  such 
findings  may  be,  as  appellants  contend,  to  confirm  the  title 
in  B.  W.  Patterson.  It  necessarily  follows  that  the  com- 
plainants were  not  entitled  to  an  accounting  from  B.  W. 
Patterson  for  the  rents  and  profits  from  the  78  acres  in 
question. 

Appellants  complain  of  the  action  of  the  court  in  refus- 
ing to  make  any  finding  with  reference  to  the  merits  of 
the  claims  filed  by  B.  W.  Patterson  against  the  estate  of 
Margaret  Patterson,  and,  in  effect,  remitting  the  parties  to 
their  remedy  at  law,  and  Margaret  Underwood,  under  her 
assignment  of  cross-errors,  complains  of  the  disposition  of 
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her  claim  made  by  the  decree.  As  we  have  hereinbefore 
stated,  the  apparent  relief  sought  by  the  bill  with  reference 
to  these  claims  was  to  obtain  an  injunction  restraining  their 
prosecution  at  law  and  a  decree  ordering  the  contract  and 
notes  to  be  delivered  up  and  canceled.  In  order  to  obtain 
this  relief,  under  the  issues  of  this  case,  it  was  incumbent 
upon  the  complainants  to  show  that  they  had  a  defense 
which  was  only  cognizable  in  a  court  of  equity.  (Catholic 
Bishop  of  Chicago  v.  Chiniquy,  74  111.  317;  County  of 
Cook  v.  City  of  Chicago,  158  id.  524.)  This  they  claim 
to  have  done,  with  reference  to  the  claims  of  B.  W.  Pat- 
terson, by  proving  that  a  confidential  relation  existed  be- 
tween B.  W.  Patterson  and  his  mother,  and  that  after  the 
second  stroke  of  paralysis,  in  1900,  Margaret  Patterson  be- 
came mentally  and  physically  incapable  of  transacting  busi- 
ness, and  argue  that  from  these  facts  a  court  of  equity  will 
presume  that  the  contract  and  notes  which  form  the  basis 
for  the  claims  filed  by  B.  W.  Patterson  were  procured  by 
undue  influence  exercised  by  him  and  are  therefore  fraud- 
ulent and  void.  In  other  words,  their  contention  is,  that 
having  shown  that  a  confidential  relation  existed  between 
B.  W.  Patterson  and  his  mother,  and  that  the  latter,  on 
account  of  her  weakened  condition,  was  susceptible  to  the 
influence  of  the  former,  the  law  imposed  on  B.  W.  Patter- 
son the  burden  of  showing,  by  clear  and  convincing  proof, 
that  the  contract  was  equitable,  fair  and  just  and  that  the 
notes  were  based  upon  an  adequate  and  sufficient  considera- 
tion, which  appellants  contend  he  failed  to  do.  The  evi- 
dence fails  to  show  that  B.  W.  Patterson  abused  this  confi- 
dence or  obtained  any  advantage  in  any  of  the  transactions 
with  his  mother,  but,  on  the  contrary,  shows,  as  clearly  as 
can  reasonably  be  expected,  that  the  contract  of  February 
27>  l9°7i  wa»  just  and  equitable,  and  that  the  notes  were 
given  upon  a  fair  settlement  of  accounts  and  represented 
the  amounts  equitably  and  legally  due  B.  W.  Patterson  from 
his  mother  at  the  times  they  were  given. 
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By  the  contract  in  question  Margaret  Patterson  leased 
her  land  to  B.  W.  Patterson  at  an  annual  rental  of  $350, 
and  in  the  settlements  which  resulted  in  the  giving  of  notes 
on  March  3,  1908,  and  March  2,  1909,  he  was  charged 
with  that  amount  for  rent  due  his  mother,  and  appellants 
contend  that  this  was  a  grossly  inadequate  rental.     It  is 
true  that  one  witness  called  by  appellants  testified  that  the 
reasonable  rental  value  of  the  209  acres  of  land  which  ap- 
pellants claim  Margaret  Patterson  owned  at  the  time  of 
her  death  had  been  during  the  past  ten  years  $1100  per 
annum,  but  the  witness  did  not  designate  what  portion  of 
that  amount  was  the  rental  value  of  the  78  acres  which 
B.  W.  Patterson  owned  nor  what  portion  was  the  rental 
value  of  the  remaining  131  acres  which  Margaret  Patter- 
son owned.    Another  witness  testified  that  the  rental  value 
of  the  90-acre  tract  in  East  Nelson  township,  which  in- 
cludes the  45  acres  owned  by  B.  W.  Patterson,  was  four  or 
five  dollars  per  acre  from  1899  to  1905  and  seven  dollars 
per  acre  from  1905  to  the  present  time.     The  witness  did 
not,  however,  testify  that  such  was  the  rental  value  of  the 
north  45  acres  which  belonged  to  Margaret  Patterson,  nor 
can  the  rental  value  of  the  remaining  land  owned  by  Mar- 
garet Patterson  be  determined  from  his  testimony.     Still 
another  witness  testified  that  the  annual  rental  value  of  the 
90-acre  tract,  which  includes  the  45  acres  owned  by  B.  W. 
Patterson,  had  been  six  dollars  per  acre  for  the  past  seven 
years  and  that  for  the  three  years  preceding  that  period 
was  five  dollars  per  acre.     The  same  objection  appears  to 
the  testimony  of  this  witness  as  to  the  testimony  of  the 
former  witness.     It  is  apparent  that  the  testimony  given 
by  these  witnesses  was  of  no  benefit  whatever  in  determin- 
ing the  rental  value  of  the  131  acres  owned  by  Margaret 
Patterson  during  the  last  ten  years  of  her  life  or  at  any 
time  during  that  period.     On  the  other  hand,  while  there 
is  no  direct  evidence  of  the  rental  value  of  this  land,  it 

does  appear  from  letters  written  by  William  J.  Patterson 
25 1  —  1 1 
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to  some  of  the  children  and  descendants  of  Margaret  Pat- 
terson in  December,  1899,  that  the  reason  his  mother  re- 
voked his  agency  was  because  she  desired  to  accept  the  of- 
fer of  $325  per  year  as  rent  for  her  land  made  by  B.  W. 
Patterson,  while  he  (W.  J.  Patterson)   was  insisting  on 
renting  it  to  a  stranger  who  had  offered  to  pay  more  rent 
for  it.     It  therefore  appears  that  before  Margaret  Patter- 
son had  sustained  the  stroke  of  paralysis  which  left  her  a 
helpless  invalid,  and  at  a  time  when  her  mental  faculties 
were  unimpaired  by  the  disease  from  which  she  afterwards 
suffered,  and  when  she  had  the  independent  advice  of  an- 
other son  who  was  then  acting  as  her  agent,  she  insisted 
upon  renting  her  land  to  B.  W.  Patterson  for  $325  per 
year,  being  apparently  a  little  less  than  the  amount  received 
as  rent  during  the  preceding  two  or  three  years,  notwith- 
standing the  fact  that  a  stranger  was  willing  to  pay  more 
rent.     Nor  was  this  action  on  her  part  unreasonable  or 
against  her  interests.    She  was  an  old  woman  and  was  per- 
sonally unable  to  manage  her  farm.    As  long  as  she  rented 
it  to  B.  W.  Patterson,  however,  she  could  live  in  her  own 
home  and  receive  the  care  and  attention  which  at  her  age 
she  required,  from  one  of  her  own  children  instead  of  en- 
trusting herself  to  the  care  of  strangers,  as  she  might  have 
been  compelled  to  do  had  the  land  been  rented  to  another. 
While  the  annual  rent  with  which  B.  VV.  Patterson  was 
charged  in  the  settlement  with  his  mother  which  resulted 
in  the  giving  of  the  $6550  note  on  February  28,  1907,  is 
not  shown,  yet  it  is  fair  to  assume  that  the  amount  ranged 
from  $325  to  $350  per  year.     In  the  absence  of  any  testi- 
mony showing  that  this  was  an  inadequate  rental  for  the 
land,  and  in  view  of  the  attitude  taken  by  Margaret  Pat- 
terson before  any  confidential  relation  existed  between  her 
and  B.  W.  Patterson  and  at  a  time  when  she  had  independ- 
ent advice,  and  in  view  of  the  benefit  which  would  naturally- 
accrue  to  her  from  being  able  to  live  in  her  own  home  with, 
her  own  son,  there  can  be  no  presumption  in  this  case  that 
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B.  W.  Patterson  exercised  undue  influence  in  renting  the 
land  from  her  at  an  annual  rental  of  from  $325  to  $350. 
The  defendant  B.  W.  Patterson  introduced  considerable 
evidence  showing  various  amounts  paid  out  by  him  from 
1899  t0  *e  time  of  his  mother's  death  for  the  services 
of  nurses,  physicians  and  servant  girls,  for  medicines,  gro- 
ceries, meat,  taxes,  repairs,  and  various  other  expenses  in- 
curred in  caring  for  his  mother,  in  maintaining  the  house- 
hold and  in  making  repairs  on  the  farm.    It  is  unnecessary 
to  attempt  to  give  these  various  items  in  detail  or  to  deter- 
mine the  total  amount  shown  to  have  been  paid  out,  which 
is  stated  in  appellees'  argument  to  have  been  between  $10,- 
000  and  $11,000,  but  it  is  apparent  from  the  fact  that  the 
amount  paid  for  nurses  and  servant  girls  alone  during  the 
latter  years  amounted  to  $12  per  week,  that  an  agreement 
to  pay  $25  per  week  in  consideration  that  B.  W.  Patter- 
son should  pay  all  expenses  incurred  in  taking  care  of  his 
mother  and  in  conducting  the  household  was  not  unreason- 
able.   The  children  of  Margaret  Patterson,  some  of  whom 
resided  in  foreign  States,  and  members  of  their  families, 
as  well  as  other  relatives  and  friends,  frequently  visited  her 
during  the  years  of  her  illness,  sometimes  staying  for  pe- 
riods of  several  weeks.    It  is  not  shown  that  any  of  them, 
except  Margaret  Underwood,  assisted  materially  in  caring 
for  Mrs.  Patterson,  but  their  visits  necessarily  increased  the 
household  expenses,  which  were  borne  by  B.  W.  Patterson. 
The  evidence  does  not  show  the  various  items  entering  into 
the  settlement  which  resulted  in  the  giving  of  the  $6550 
note,  but  it  does  appear  that  the  settlement  was  made  from 
an  account  book  kept  by  B.  W.  Patterson  showing  the  vari- 
ous items  paid  out  by  him  during  several  years  preceding 
that  settlement.     It  therefore  does  not  appear  that  B.  W. 
Patterson  obtained  any  advantage  over  his  mother  in  this 
settlement,  but,  on  the  contrary,  using  the  settlements  made 
in  1908  and  1909  under  the  contract  as  a  criterion,  it  would 
appear  that  B.  W.  Patterson  received  something  less  per 
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year  on  account  of  expenses  paid  by  him  during  the  period 
from  December,  1899,  to  February,  1907,  than  he  received 
during  the  subsequent  years  under  the  contract.  This  is 
perhaps,  in  part,  accounted  for  by  the  fact  that  during  a 
portion  of  this  period  the  nurses  were  paid  but  seven  dol- 
lars per  week  and  servant  girls  but  two  dollars  per  week. 

That  Margaret  Patterson  received  the  best  of  care 
and  attention  during  all  the  years  of  her  sickness  is  a  fact 
which  appellants  do  not  deny,  and  in  our  judgment  the  rec- 
ord shows,  with  as  great  a  degree  of  certainty  as  can  rea- 
sonably be  expected,  that  she  received  full  value  for  the 
notes  given  to  B.  W.  Patterson,  and  that  he  derived  no  ad- 
vantage in  the  transactions  and  did  not  abuse  the  confidence 
reposed  in  him  by  his  mother. 

Considerable  evidence  was  introduced  concerning  the 
mental  condition  of  Margaret  Patterson  from  the  time  she 
received  the  second  stroke  of  paralysis  until  her  death. 
While  this  evidence  shows  that  her  mental  faculties  were 
somewhat  impaired,  yet  on  the  whole  what  we  consider  the 
most  credible  evidence  shows  that  she  was  able  to  under- 
stand and  comprehend  the  ordinary  business  affairs  of  life, 
and  in  particular  that  she  understood  the  nature  and  ef- 
fect of  the  transactions  when  she  executed  the  contract  and 
notes  in  question. 

The  proof  fails  to  establish  any  equitable  defense  to  the 
claims  of  B.  W.  Patterson. 

The  appellants  contend  that  the  court  erred  in  refusing 
to  take  over  the  administration  of  the  estate  of  Margaret 
Patterson,  to  remove  B.  W.  Patterson  as  executor  and  to 
appoint  some  disinterested  person  to  administer  upon  the 
estate  and  carry  out  the  provisions  of  the  will.  A  court 
of  equity  will  not  exercise  this  jurisdiction  and  take  upon 
itself  the  administration  of  an  estate  except  in  extraordi- 
nary cases,  where  some  special  reasons  are  shown  to  exist 
why  the  administration  should  be  withdrawn  from  the  pro- 
bate court.     (Freeland  v.  Dazey,  25  111.  294;   Shepard  v. 
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Speer,  140  id.  238;  Ames  v.  Ames,  148  id.  321 ;  Goodman 
v.  Kopperl,  169  id.  136;  Biting  v.  First  Nat.  Bank,  173  id. 
368.)  Appellants  have  not  made  out  such  a  case.  They 
can  obtain  all  the  relief  to  which  they  may  be  entitled  with 
reference  to  all  of  the  matters  alleged  as  grounds  for  in- 
terference by  a  court  of  equity,  in  the  probate  court. 

It  is  also  urged  that  the  court  erred  in  refusing  to 
order  an  accounting  by  B.  W.  Patterson  of  the  rents  and 
profits  received  by  him  from  the  land  owned  by  his  mother 
at  the  time  of  her  death.  B.  W.  Patterson  had  accounted 
to  his  mother  for  the  rents  up  to  March  1,  1909,  and  settle- 
ments had  been  had  between  them,  as  hereinbefore  shown, 
by  which  all  rents  due  from  him  were  paid.  Under  the  con- 
tract with  his  mother  he  was  entitled  to  retain  possession 
and  use  of  the  lands  until  the  first  day  of  March,  1910, 
at  a  rental  of  $350,  which  he  has  credited  upon  one  of  the 
notes  filed  by  him  against  his  mother's  estate.  The  record 
therefore  fails  to  show  that  B.  W.  Patterson  is  liable  for 
any  rents  and  profits  for  which  he  is  under  any  obligation 
to  account  to  the  complainants. 

Appellants  contend  that  the  court  should  have  passed 
upon  the  merits  of  the  B.  W.  Patterson  claims  and  should 
have  disallowed  them  because  of  the  legal  defenses  which 
they  claim  to  have  established  thereto,  even  though  they 
failed  to  establish  the  equitable  defense  set  up  in  their  bill, 
and  they  seek  to  have  the  decree  reversed  with  directions 
to  the  circuit  court  to  disallow  those  claims.  The  appellee 
B.  W.  Patterson,  in  reply  to  this  contention,  urges,  first, 
that  the  provision  in  the  decree  relating  to  these  claims  is 
authorized  by  section  40  of  the  Chancery  act,  which  pro- 
vides that  the  court  may,  in  its  discretion,  direct  an  issue 
or  issues  to  be  tried  by  a  jury  whenever  it  shall  be  judged 
necessary  in  any  cause  in  equity  pending  therein,  and  that 
the  action  of  the  court  in  exercising  its  discretion  under  the 
authority  conferred  by  this  section  is  not  subject  to  review; 
and  second,  that  the  court  having  found  that  all  of  the 
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alleged  defenses  to  these  claims  could  be  interposed  in  a 
court  of  law,  its  action  in  remitting  the  parties  to  the  court 
of  law  was  proper  and  the  decree  therefore  not  erroneous 
in  that  regard.  Margaret  Underwood,  under  her  assign- 
ment of  cross-errors,  complains  of  the  action  of  the  court 
in  sustaining  the  objections  of  the  complainants  to  her 
claim,  in  denying  judgment  thereon  and  in  awarding  costs 
against  her,  and  insists  that  this  disposition  of  her  claim 
was  contrary  to  the  law  and  the  evidence  and  that  the  court 
should  have  allowed  her  claim  against  the  estate;  while 
appellants  contend  that  as  Margaret  Underwood  was  the 
v  daughter  of  Margaret  Patterson,  the  services  rendered  by 
her  for  her  mother  are  presumed  to  have  been  gratuitous, 
in  the  absence  of  proof  of  any  contract  between  the  parties 
showing  that  Margaret  Patterson  agreed  to  pay  for  such 
services,  and  that  the  note  was  therefore  only  an  attempted 
gift,  which  cannot  be  enforced  against  the  estate  of  Mar- 
garet Patterson;  that  it  also  appeared  that  the  note  was 
never  delivered  to  Margaret  Underwood  during  the  life- 
time of  her  mother,  and  that  for  these  reasons  the  court 
properly  disallowed  the  claim.  These  alleged  defenses  to 
the  claims  of  B.  W.  Patterson  and  Margaret  Underwood 
can  be  interpo.sed  in  a  court  of  law,  and  the  court  having 
correctly  decided  that  the  equitable  defenses  relied  upon  by 
appellants  had  not  been  established,  did  not  err  in  refusing 
to  pass  upon  the  legal  defenses  to  the  claims  of  B.  W.  Pat- 
terson or  in  remitting  the  parties  to  their  remedy  at  law. 
Where  the  bill  seeks  equitable  relief  and  the  evidence  es- 
tablishes the  right  to  that  relief,  the  court  will  retain  juris- 
diction for  all  purposes  connected  with  the  subject  matter 
of  the  suit  and  establish  purely  legal  rights  and  grant  legal 
remedies  which  would  otherwise  be  beyond  the  scope  of  its 
authority;  (Stickney  v.  Goudy,  132  111.  213;)  but  where 
the  bill  is  dismissed  as  to  the  portion  founded  on  the  right 
to  equitable  relief  and  only  legal  rights  remain  to  be  ascer- 
tained and  passed  upon,  the  jurisdiction  of  the  court  must 
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fail  unless  some  equitable  ground  appears  for  retaining  ju- 
risdiction. Daniel  v.  Green,  42  111.  472 ;  Toledo,  St.  Louis 
and  Nezu  Orleans  Railroad  Co.  v.  Railroad  Co.  208  id.  623. 
As  heretofore  pointed  out  in  this  opinion,  the  decree  dis- 
missed the  bill  for  want  of  equity,  thus  disposing  of  all  the 
issues  arising  upon  the  pleadings  in  the  case,  including  the 
alleged  equitable  defenses  to  these  claims,  adversely  to  the 
complainants.  The  decree  contained  a  recital,  however,  to 
the  effect  that  the  parties  had  agreed  that  the  court  might 
hear  the  proof  applicable  to  the  merits  of  these  claims, 
but  it  was  also  expressly  stated  in  the  decree  that  the  claims 
are  pending  on  the  common  law  docket  of  the  court  and 
are  not  consolidated  with  the  chancery  suit.  No  agreement 
or  stipulation  of  any  kind  between  the  parties  appears  in 
the  record,  except  as  shown  by.  the  recital  just  mentioned 
in  the  decree.  If  it  was  the  intention  of  the  parties  to  sub- 
mit these  claims  to  the  court  of  equity  for  decision  upon 
the  evidence  heard  in  the  chancery  suit,  the  suits  thereon 
should  have  been  transferred  from  the  law  side  to  the 
chancery  side  of  the  court  and  consolidated  with  the  chan- 
cery suit,  otherwise  the  jurisdiction  of  the  court  of  equity 
to  grant  relief  was  necessarily  limited  to  the  issuance  of 
an  injunction  restraining  the  prosecution  of  these  claims  in 
the  court  of  law,  and  the  court  was  without  jurisdiction  of 
the  subject  matter  to  allow  these  claims  against  the  estate 
of  Margaret  Patterson  or  to  require  their  allowance  by  the 
court  of  law.  The  only  conclusion  which  can  be  drawn 
from  the  provisions  of  the  decree  with  reference  to  the 
claims  of  B.  W.  Patterson  is,  that  the  court  has  refused  to 
interfere,  with  the  proceedings  at  law  upon  those  claims, 
and  that  the  suits  thereon  are  now  pending  for  trial  upon 
the  common  law  docket  of  the  court  in  the  same  manner  as 
though  this  chancery  suit  had  never  been  brought,  and  that 
the  court  has  therefore  remitted  the  parties  to  their  remedy 
at  law.  While  the  decree  recites  that  the  court  desires  the 
benefit  of  the  advisory  aid  of  the  verdict  of  a  jury  upon 
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these  claims  it  does  not  direct  any  issue  or  issues  to  be  tried 
by  a  jury,  nor  does  the  court  by  the  decree  retain  any  ju- 
risdiction of  the  cause  for  the  purpose  of  entering  any  sub- 
sequent decree  therein  after  the  verdict  of  a  jury  has  been 
rendered.     This  provision  with  reference  to  the  desire  of 
the  court  to  have  the  benefit  of  the  advisory  aid  of  the 
verdict  of  a  jury  should  not  have  been  inserted  in  the  de- 
cree, as  it  can  serve  no  purpose  but  to  confuse  the  parties 
and  the  court  in  the  proceedings  at  law  upon  those  claims. 
With  reference  to  the  claim  of  Margaret  Underwood, 
the  court,  instead  of  remitting  the  parties  to  their  remedy 
at  law,  as  in  the  case  of  the  claims  of  B.  W.  Patterson, 
has  attempted  to  finally  dispose  of  her  claim,  not  by  en- 
joining the  prosecution  of  the  suit  at  law,  but  by  finding 
that  the  complainants  have  a  legal  defense  to  the  claim  by 
denying  judgment  thereon  and  by  awarding  costs  against 
Margaret  Underwood.    The  claim  was  not  before  the  court 
of  equity  in  such  form  as  to  give  it  jurisdiction  either  to 
render  judgment  or  to  deny  judgment  thereon,  but  the  only 
relief  which  it  had  any  jurisdiction  to  grant  was  an  injunc- 
tion restraining  the  prosecution  of  the  suit  at  law.     This 
relief  was,  however,  denied  by  the  action  of  the  court  in 
dismissing  the  bill  for  want  of  equity.     Although  the  par- 
ties have  not  raised  the  question  of  jurisdiction  in  this 
court  but  have  discussed  the  law  and  the  evidence  applicable 
to  this  claim,  the  lack  of  jurisdiction  in  the  circuit  court  to 
enter  a  decree  allowing  the  claim  against  the  estate  of  Mar- 
garet Patterson  in  case  we  should  conclude,  from  the  evi- 
dence in  this  record,  that  the  complainants  have  no  legal 
defense  to  the  claim  and  should  remand  the  cause  to  the 
circuit  court  with  directions,  requires  us  to  refrain  from 
considering  any  of  the  questions  discussed  by  the  parties 
with  reference  to  the  alleged  legal  defenses  to  the  claim  and 
to  modify  the  decree  so  as  to  permit  the  prosecution  of 
the  claim  at  law,  where  Margaret  Underwood  can  obtain  a 
judgment  against  the  estate  of  Margaret  Patterson  if  the 
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law  and  evidence  shall  warrant  such  judgment.  Nothing 
said  in  this  opinion  is  intended  to,  or  should,  prejudice  the 
rights,  if  any,  of  the  parties  upon  trials  of  these  claims  at 
law. 

The  decree  will  be  modified  by  striking  out  all  findings 
with  reference  to  the  claims  of  B.  W.  Patterson  and  Mar- 
garet Underwood,  except  the  finding  that  the  complainants 
have  a  full,  adequate  and  complete  remedy  at  law,  and  also 
by  striking  out  the  following  portion  of  the  decree :  "It 
is  further  ordered,  adjudged  and  decreed  by  the  court  that 
the  objections  of  the  complainants  herein  to  the  claim  of 
Margaret  Underwood  against  the  estate  of  Margaret  Pat- 
terson, deceased,  be  and  the  same  are  hereby  sustained  and 
judgment  upon  said  claim  is  hereby  denied.  And  it  is  fur- 
ther ordered,  adjudged  and  decreed  by  the  court  that  the 
complainants  herein  have  and  recover  of  and  from  the  de- 
fendant Margaret  Underwood  all  their  costs  by  them  in 
this  behalf  made  in  relation  to  the  claim  of  the  said  Mar- 
garet Underwood  against  the  estate  of  Margaret  Patterson, 
deceased,  and  that  they  have  execution  therefor."  As  so 
modified  the  decree  will  be  affirmed. 

Decree  affirmed  as  modified. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Jasper  Mason  Smith,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ion — Rehearing  denied  October  II,  ion. 

i.  Criminal  law — what  does  not  amount  to  encouragement  or 
solicitation  to  commit  a  crime.  The  rule  that  an  owner  cannot  aid, 
encourage  or  solicit  the  commission  of  a  crime  against  his  own 
property  is  not  violated  where  an  employer,  suspecting  that  his 
postage  stamps  are  being  taken  and  sold  by  an  employee,  marks  a 
quantity  of  stamps  in  accordance  with  the  plan  of  certain  post- 
office  inspectors,  who  had  arrested  an  alleged  confederate  of  the 
employee  and  had  him  arrange  a  meeting  with  the  employee  to 
obtain  more  stamps. 
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2.  Same — when  questions  concerning  admission  of  confession 
need  not  be  considered.  If  the  undisputed  evidence  in  the  record, 
outside  of  the  defendant's  confession,  is  so  complete  as  to  leave  no 
reasonable  doubt  as  to  his  guilt,  it  is  unnecessary  for  a  court  of 
review  to  determine  whether  the  confession  was  made  under  such 
circumstances  as  to  render  it  incompetent  or  whether  the  general 
objection  thereto  was  sufficient  to  preserve  that  question  for  review. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 

S.  E.  Foos,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Robert 
E.  Crowe,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  indicted  in  the  criminal  court 
of  Cook  county  for  the  embezzlement  and  larceny  of  $50 
worth  of  United  States  postage  stamps,  the  property  of 
Libby,  McNeill  &  Libby,  a  corporation.  He  pleaded  not 
guilty  to  the  indictment,  was  tried,  convicted  and  sentenced 
to  confinement  in  the  penitentiary,  and  brings  the  record 
here  for  review  by  writ  of  error. 

Plaintiff  in  error  had  charge  of  the  mailing  department 
of  Libby,  McNeill  &  Libby.  Elstoivand  Driggs,  two  post- 
office  inspectors,  learned  in  March,  1910,  that  one  Robert 
Griffith  had  been  disposing  of  considerable  quantities  of 
postage  stamps  to  a  man  named  Owens,  who  had  an  office 
in  the  New  York  Life  building.  On  the  31st  of  March 
Elston  and  Driggs  arrested  Griffith  and  found  on  his  per- 
son United  States  postage  stamps  worth  $317.  They  took 
him  to  Inspector  Steward,  in  the  government  building,  and 
upon  being  questioned  Griffith  told  the  inspectors  he  ob- 
tained the  stamps  from  the  plaintiff  in  error,  who  was  em- 
ployed at  the  stock  yards  by  Libby,  McNeill  &  Libby.  The 
inspectors  then  called  up  the  president  of  that  corporation 
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by  telephone,  and  on  being  informed  of  the  situation  he 
sent  three  representatives  to  the  government  building.  On 
their  arrival  at  the  building  it  was  arranged  that  Griffith 
should  call  plaintiff  in  error  by  telephone  and  inform  him  he 
had  the  money  for  the  last  stamps  received  and  also  inform 
him  that  Owens  wanted  some  more  stamps.  By  means  of 
extension  'phones  the  representatives  of  Libby,  McNeill  & 
Libby  listened  to  the  conversation  between  Griffith  and  the 
plaintiff  in  error,  the  substance  of  which  was  that  Griffith 
told  plaintiff  in  error  he  had  the  money  and  asked  when 
and  where  he  could  meet  plaintiff  in  error,  who  replied  he 
would  meet  Griffith  the  next  evening  at  5  :30,  at  Halsted 
and  Forty-first  streets.  Griffith  inquired  if  plaintiff  in  er- 
ror could  get  some  more  stamps,  and  he  said  he  could  get 
about  $200  worth.  The  representatives  of  Libby,  McNeill 
&  Libby  then  went  to  the  offices  of  that  corporation  and 
marked  a  number  of  sheets  of  stamps  so  that  they  would  be 
able  to  identify  them.  It  was  arranged  between  the  post-| 
office  inspectors  and  Griffith  that  the  inspectors  would  be 
near  the  meeting  place  appointed  by  Griffith  and  plaintiff  in 
error  so  they  could  see  them  when  they  met.  If  plaintiff  in 
error  had  any  stamps  Griffith  was  to  walk  along  the  street 
with  him,  and  if  he  did  not  have  stamps  Griffith  was  to 
take  off  his  hat.  When  Griffith  and  the .  plaintiff  in  error 
met,  the  inspectors  placed  the  plaintiff  in  error  under  arrest 
and  found  upon  his  person  United  States  postage  stamps, — 
ones,  twos,  fours  and  fives, — to  the  amount  of  $130.  These 
stamps  wrere  produced  at  the  trial,  and  among  them  were 
sheets  of  different  denominations  containing  marks  which 
witnesses  in  the  employ  of  Libby,  McNeill  &  Libby  testified 
they  placed  on  the  stamps  the  evening  before.  By  means  of 
these  marks  they  positively  identified  them  as  the  property 
of  Libby,  McNeill  &  Libby.  The  cashier  of  that  corpora- 
tion testified  that  upon  the  day  plaintiff  in  error  was  ar- 
rested he  issued  to  him  2000  one-cent  stamps,  5500  two-cent 
stamps  and  200  four-cent  stamps.    After  placing  plaintiff  in 
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error  under  arrest  the  post-office  inspectors  took  him  to  the 
office  of  Libby,  McNeill  &  Libby  and  into  the  presence  of 
H.  W.  Hardy,  the  assistant  treasurer  of  Libby,  McNeill  & 
Libby,  who  was  also  present  in  the  government  building 
the  evening  before,  when  Griffith  talked  with  plaintiff  in 
error  over  the  telephone.  Hardy  testified  plaintiff  in  error 
said  he  wished  to  see  him  personally;  that  he  would  like 
to  get  the  matter  out  of  the  hands  of  the  post-office  inspect- 
ors, and  inquired  if  anything  could  be  done  to  hush  it  up, 
and  said  he  would  give  $5000  to  do  it.  Hardy  replied  that 
he  did  not  know  what  could  be  done,  and  asked  plaintiff  in 
error  if  $5000  would  cover  the  amount  of  stamps  he  had 
taken.  Plaintiff  in  error  said  he  could  not  then  tell  how 
many  he  had  taken.  Hardy  told  him  if  he  had  not  taken 
that  amount  he  would  not  want  to  ask  him  to  pay  that 
much,  but  if  that  amount  did  not  cover  the  stamps  taken  he 
would  not  consider  a  settlement  on  that  basis.  Hardy  fur- 
ther told  plaintiff  in  error  he  could  not  do  anything  without 
talking  with  Mr.  Aaron,  the  attorney  for  Libby,  McNeill  & 
Libby;  that  he  would  talk  to  Mr.  Aaron  about  the  matter 
and  see  plaintiff  in  error  the  next  morning.  The  witness 
saw  plaintiff  in  error  the  next  morning  at  the  police  station, 
and  plaintiff  in  error  said  he  wished  whatever  was  to  be 
done  would  be  done  quickly.  Witness  told  him  he  did  not 
see  what  could  be  done  unless  he  knew  how  many  stamps 
had  been  taken.  Plaintiff  in  error  said  he  would  like  to  see 
his  wife  about  giving  security;  that  he  had  been  taking 
stamps  for  a  period  of  about  five  years  and  the  amount 
taken  was  about  $9000;  that  he  had  a  small  amount  of 
farm  property  and  an  interest  in  the  business  of  Lundstrom 
&  Smith,  but  his  home  was  in  his  wife's  name  and  he 
wanted  to  see  her  about  giving  security.  He  also  said  his 
income  from  the  business  of  Lundstrom  &  Smith  would 
soon  wipe  out  the  amount  taken  if  that  would  be  accepted 
as  security.  Witness  replied  that  he  would  see  what  could 
be  done. 
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The  errors  assigned  are,  that  plaintiff  in  error  was  in- 
vited, encouraged  and  solicited  to  commit  the  crime;  that 
the  court  erred  in  admitting  the  confession  of  plaintiff  in 
error  to  Hardy ;  that  the  evidence  was  insufficient  to  sus- 
tain the  conviction,  and  that  the  court  erred  in  giving  and 
refusing  instructions. 

There  is  no  basis  for  the  contention  that  plaintiff  in  er- 
ror was  encouraged  or  solicited  to  take  the  stamps  by  Libby, 
McNeill  &  Libby  or  anyone  in  its  employ.  The  criminal 
design  and  intent  originated  in  the  mind  of  plaintiff  in  er- 
ror. Neither  the  owner  of  the  stamps  nor  its  agents  urged 
or  advised  the  commission  of  the  crime,  but,  suspecting  the 
plaintiff  in  error,  it  took  precautions  to  ascertain  whether 
he  would  commit  the  offense.  The  law  does  not  prohibit 
this  being  done.  If  it  did,  it  would  destroy  one  of  the 
most  effective  agencies  for  the  detection  of  crime.  Love  v. 
People,  1 60  111.  501,  only  announced  the  rule  that  an  owner 
cannot  aid,  encourage  or  solicit  the  commission  of  crime 
against  his  own  property. 

Only  a  general  objection  was  interposed  to  the  confes- 
sion of  plaintiff  in  error  testified  to  by  the  witness  Hardy, 
but  whether  said  confession  was  made  under  circumstances 
which  rendered  it  incompetent  as  testimony,  and  whether, 
if  incompetent,  the  objection  made  preserved  the  question 
for  review,  is  not  necessary  to  a  decision  of  this  case, 
for,  independent  of  the  confession,  the  undisputed  evidence 
against  plaintiff  in  error  was  so  complete  as  to  leave  no 
reasonable  doubt  whatever  as  to  his  guilt. 

There  was  no  error  committed  by  the  court  in  giving 
and  refusing  instructions. 

The  judgment  is  affirmed.  T    ,  .     ~        , 

J     °  Judgment  affirmed. 
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Christopher  Wetzel  et  al.  Appellants,  vs.  Nelue  E.  L- 
z  Firebaugh  et  al.  Appellees. 

Opinion  Hied  June  20,  ign — Rehearing  "denied  October  12,  ion. 

1.  Wili*S — it  is  not  necessary  that  sanity  witnesses  shall  have 
talked  with  testatrix  about  her  property  or  relatives.  The  fact 
that  witnesses  testifying  to  the  mental  capacity  of  the  testatrix 
conversed  with  her  only  upon  common  subjects  of  conversation 
and  did  not  talk  with  her  about  her  property  or  relatives  does  not 
disqualify  them  from  giving  their  opinions  as  to,  her  sanity  and 
mental  capacity. 

2.  Same — question  for  jury  is  whether  testatrix  was  competent 
to  make  the  particular  will.  The  question  to  be  decided  by  the 
jury  in  a  will  contest  case,  when  lack  of  mental  capacity  is  charged, 
is  whether  the  testatrix  was  mentally  competent  to  make  the  par- 
ticular will,  and  it  is  proper  for  the  jury  to  consider  the  nature  of 
the  will,  the  extent  of  the  estate  and  whether  .there  are  many  or 
few  details  in  its  disposition;  but  this  is  a  question  for  the  jury 
and  not  for  the  witnesses.  A 

3.  Same — sanity  witnesses  need  not  know  the  contents  of  the 
will.  The  law  fixes  the  degree  of  capacity  required  to  make  a 
valid  will,  and  it  is  the  proper  function  of  the  court  to  advise  the 
jury  as  to  the  rules  of  law,  but  it  is  not  proper  'for  witnesses, 
whether  experts  or  not,  to  give  opinions  as  to  whether  the  testa- 
trix was  capable  of  understanding  the  business  she  was  engaged 
in  when  she  executed  the  will;  but  where  both  parties  interrogate 
their  witnesses  on  that  point,  neither  can  complain. 

•  4.  Same — interest  which  will  disqualify  witness  must  be  cer- 
tain and  direct.  The  test  of  interest  which  determines  the  compe- 
tency of  a  witness  in  a  will  contest  case  is  whether  he  will  gain 
or  lose  as  the  direct  result  of  the  suit;  and  the  interest  must  be 
certain,  direct  and  immediate,  as  otherwise  it  goes  merely  to  the 
credibility  of  the  witness  and  not  to  his  competency. 

5.  Same — when  a  legatee  is  not  disqualified  to  testify  for  con- 
testants. The  fact  that  a  legatee  under  the  will  has  been  promised 
by  the  contestants  the  amount  of  his  legacy,  or  more,  if  they  are 
successful,  does  not  disqualify  him  as  a  witness  for  the  contest- 
ants; but  the  court's  action  in  refusing  to  allow  him  to  testify  is 
not  ground  for  reversal,  where  there  is  nothing  in  the  record  to 
indicate  that  he  could  have  testified  to  any  fact  of  importance. 

6.  Same — when  husband  of  testatrix  is  not  competent  to  testify. 
The  husband  of  the  testatrix  is  not  competent,  in  a  suit  to  contest 
the  will,  to  testify  to  any   fact  or  transaction  the  knowledge  of 
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which  was  obtained  by  means  of  the  marriage  relation,  including 
conversations  with  the  testatrix  in  his  presence,  during  the  mar- 
riage, testified  to  by  other  witnesses. 

7.  Same — wife  of  legatee  is  not  a  competent  witness.  The  wife 
of  a  legatee  is  not  a  competent  witness  in  a  suit  to  contest  the  will, 
as  she  is  not  competent  to  testify  either  for  or  against  her  husband. 

8.  Same — it  is  not  proper  for  attorney  in  a  case  to  testify,  al- 
though he  may  do  so.  An  attorney  who,  in  fact,  takes  an  active 
part  in  the  case  though  his  name  is  not  entered  of  record  as  an 
attorney  in  the  case,  should  not  testify  as  a  witness;  but  he  is 
not  for  that  reason  incompetent,  and  if  he  chooses  to  testify  he 
may  do  so,  but  his  testimony  should  be  given  but  little  weight. 

9.  Same — contestants  cannot  prove  appointment  of  conservator 
some  years  after  execution  of  will.  In  a  suit  to  contest  a  will  on 
the  ground  of  want  of  mental  capacity  the  contestants  are  not  en- 
titled to  prove  that  a  conservator  was  appointed  for  the  testatrix 
two  years  after  the  execution  of  the  will. 

10.  Same — when  admitting  contract  in  evidence  is  not  ground 
for  reversal.  A  contract  between  the  testatrix  and  the  chief  devi- 
see, whereby  the  former  was  to  live  with  the  latter,  who  was  to 
care  for  her,  bury  her  at  her  death,  pay  all  bills  and  have  all  the 
property,  is  competent  only  on  the  question  of  undue  influence  and 
not  on  the  question  of  mental  capacity;  but  its  admission  in  evi- 
dence is  not  reversible  error,  where  the  bill  charged  undue  influ- 
ence by  the  chief  devisee,  even  though  there  was  nothing  in  the 
evidence  to  sustain  the  charge. 

11.  Instructions — when  instructions  as  to  right  to  dispose  of 
property  are  not  misleading.  Instructions  stating  that  if  the  tes- 
tatrix possessed  testamentary  capacity  and  was  free  from  undue 
influence  she  could  dispose  of  her  property  as  she  saw  fit,  and  that 
the  jury  should  not  be  influenced  by  any  belief  that  the  will  was 
not  such  as  they  thought  she  ought  to  have  made,  are  not  mis- 
leading, even  though  the  jury  are  entitled  to  consider  any  intrin- 
sic evidence  afforded  by  the  will  of  want  of  mental  capacity  to 
make  it,  where  the  jury  were  also  advised  that  they  should  con- 
sider the  amount  and  nature  of  the  property,  the  various  relatives 
and  friends  of  the  testatrix,  and  all  the  facts. 

Appeal  from  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

A.  P.  Landess,  and  Elting  &  Hainune,  for  appel- 
lants. 
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Flack  &  Lawyer,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  McDonough  county  entered  a  de- 
cree upon  the  verdict  of  a  jury  dismissing  for  want  of 
equity  the  bill  of  complaint  filed  in  that  court  to  set  aside 
the  probate  of  the  last  will  and  testament  of  Ellen  Wetzel, 
deceased,  and  to  declare  said  will  null  and  void,  and  from 
that  decree  this  appeal  was  prosecuted. 

The  bill  was  filed  by  the  surviving  husband  and  a 
brother  of  the  testatrix  and  a  number  of  her  nephews  and 
nieces,  and  the  defendants  were  a  niece,  (who  was  execu- 
trix and  a  devisee,)  a  nephew  and  a  legatee.  The  grounds 
upon  which  the  validity  of  the  will  was  challenged  were, 
that  the  testatrix,  at  the  time  of  executing  the  will,  was 
not  of  sound  mind  and  memory,  and  that  she  was  un- 
der improper  restraint  and  undue  influence  exercised  by  her 
niece,  the  defendant  Nellie  E.  L.  Firebaugh. 

The  following  facts  were  proved  at  the  trial :  The  tes- 
tatrix was  married  in  1858  to  William  Culp  and  lived  with 
him  on  his  farm  near  Bushnell,  in  McDonough  county,  un- 
til his  death,  which  is  variously  stated  by  witnesses  to  have 
occurred  at  dates  between  1880  and  1891.  There  were  no 
children  of  the  marriage,  and  she  inherited  as  heir  an  un- 
divided half  of  the  quarter  section,  which  constituted  the 
farm,  and  also  had  dower  and  homestead  in  the  premises. 
She  purchased  the  remaining  interest  in  the  quarter  section 
and  afterward  acquired  two  dwelling  houses  in  the  city  of 
Bushnell,  and  occupied  or  rented  her  real  estate  until  her 
death.  On  November  4,  1896,  she  was  married  to  Chris- 
topher Wetzel,  one  of  the  complainants,  and  they  lived  in 
Bushnell  most  of  the  time  after  the  marriage.  The  tes- 
tatrix sold  the  west  half  of  the  farm,  leaving  eighty-one 
acres,  which  she  owned  when  the  will  was  made,  together 
with  the  two  dwelling  houses  in  Bushnell,  and  she  also  had 


Od.  '11 J  Wetzel  v.  Pirebaugh.  193 

money  in  a  bank.     In  May,  1905,  she  went  with  her  hus- 
band and  her  niece,  Nellie  E.  L.  Firebaugh,  to  visit  her 
brother,  Rankin  McClaren,  in  Indiana,  and  remained  there 
until  the  latter  part  of  July.     The  will  was  made  on  July 
26,  1905,  and  in  the  morning  of  that  day  she  went  to  the 
house  of  her  niece,  Nellie  E-  L.  Firebaugh,  and  wanted 
the  niece  to  go  with  her  to  the  office  of  a  lawyer  to  have 
her  will  drawn.     The  niece  could  not  go  at  that  time  but 
agreed  to  go  at  one  o'clock  if  the  testatrix  would  wait. 
The  testatrix  finally  concluded  to  wait  and  remained  there 
to  dinner  and  at  about  one  o'clock  they  went  to  the  lawyer's 
office.     The  testatrix  gave  directions  for  the  making  of  a 
will,  and  the  attorney  who  drew  it  testified  that  nothing 
was  either  said  or  done  by  the  niece  in  reference  to  it. 
There  was  no  contradictory  evidence  and  nothing  tending 
to  prove  undue  influence.     By  the  will  the  testatrix  pro- 
vided first  for  the  payment  of  her  debts  and  funeral  ex- 
penses, and  then  gave  to  her  brother,  Rankin  McClaren, 
whom  she  had  recently  visited,  $1500  if  he  should  be  liv- 
ing fifteen  months  after  her  death,  which  the  attorney  told 
her  would  be  the  time  that  the  estate  would  be  closed.     He 
died  before  the  testatrix,  so  that  the  bequest  lapsed.     She 
next  gave  to  the  defendant  Manning  Culp  (who  was  not 
a  relative,  a  boy  raised  by  her  and  her  first  husband,)  one 
of  the  pieces  of  property  in  Bushnell,  but  this  property  was 
sold  in  her  lifetime  under  some  arrangement  between  the 
devisee  and  her.    She  then  gave  to  said  Manning  Culp  $500, 
to  be  paid  to  hinr  in  installments  of  $100  each  year,  and 
she  devised  the  other  piece  of  property  in  Bushnell  and  all 
the  residue  of  her  estate  to  the  niece,  Nellie  E.  L.  Fire- 
baugh.   She  separated  from  her  husband  in  1907  and  went 
to  live  with  Mrs.  Firebaugh,  and  died  on  May  28,  1910. 
She  was  seventy  years  old  when  she  made  the  will  and 
seventy-five  years  old  at  the  time  of  her  death,  and  never 
had  any  child.     The  proponents  of  the  will  offered  it  in 
evidence,  together  with  the  certificates  of  the  oaths  of  the 
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subscribing  witnesses,  and  also  examined  a  large  number  of 
witnesses,  including  the  nearest  neighbors  of  the  testatrix, 
her  banker  and  his  cashier,  an  insurance  agent  who  insured 
her  property,  an  assessor  who  took  her  assessment,  the  min- 
isters of  her  church,  and  some  relatives  wrho  visited  her  fre- 
quently. They  all  testified  to  her  soundness  of  mind,  and 
their  testimony,  if  true,  established  beyond  question  her 
ability  to  make  a  will. 

The  contestants  produced  quite  a  number  of  witnesses, 
by  whom  the  following  facts  were  proved  and  which  were 
not  disputed:  In  1904  the  testatrix,  while  attending  the 
World's  Fair  at  St.  Louis,  became  overheated,  and  during 
the  last  ten  days  of  July  and  the  first  three  weeks  in  Au- 
gust she  was  treated  by  a  physician  at  her  home  in  Bush- 
nell  for  cystitis,  which  is  inflammation  of  the  bladder.  The 
physician  visited  her  two  or  three  times  later  and  his  treat- 
ment covered  a  period  of  about  five  weeks.  He  testified 
that  when  he  questioned  her  in  regard  to  her  symptoms 
and  the  conditions  attending  the  physical  trouble  there  was 
an  absence  of  decision  in  making  up  her  mental  processes; 
that  her  answers  were  hesitating  and  undecided;  that  she 
was  not  actively  delirious  but  was  confused  a  considerable 
portion  of  the  time.  After  the  overheating  she  frequently 
complained  of  a  pain  in  her  head  and  during  part  of  the 
time  wore  a  wet  cloth  around  it.  Afterward,  and  covering 
the  period  when  the  will  was  made,  she  was  forgetful,  and 
would  ask  the  same  question  in  a  short  time  after  it  had 
been  answered.  A  fair  illustration  is  an  occasion  when  she 
made  a  call  of  twenty  minutes  upon  a  neighbor  and  asked 
how  old  the  little  boy  was,  and  after  being  told  asked  the 
same  question  again  before  she  left  and  said  he  was  a  bright 
little  fellow.  Sometimes  she  did  not  recognize  acquaint- 
ances and  did  not  recognize  a  nephew  who  was  passing 
along  the  street,  and  upon  inquiring  and  being  told,  asked 
if  it  was  possible  she  did  not  know  him.  Sometimes  she 
recognized  the  tenant  on  the  farm  when  he  called  and  some- 
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times  she  did  not,  but  there  was  no  evidence  that  she  did 
not  understand  everything  that  was  said  to  her  or  that  there 
was  any  want  of  understanding  of  her  business  affairs. 
She  consulted  with  her  husband  about  her  business  but  acted 
for  herself.  This  was  the  entire  scope  of  the  evidence 
which  is  claimed  to  show  a  want  of  mental  capacity  to 
make  a  will,  and  it  is  scarcely  enough  to  raise  an  infer- 
ence against  the  will  in  the  absence  of  contradictory  testi- 
mony. Unless  the  record  contains  material  and  prejudicial 
error  the  decree  must  necessarily  be  affirmed. 

It  is  argued  that  many  of  the  witnesses  testifying  to 
the  mental  capacity  of  the  testatrix  were  not  qualified  to 
give  opinions  for  the  reason  that  they  did  not  hear  her 
say  anything  about  her  property  or  relatives,  and  therefore 
could  not  say  that  she  knew  the  extent  or  nature  of  her 
property  or  who  were  the  natural  objects  of  her  bounty,  and 
objections  of  that  kind  were  made  upon  the  trial.     If  it 
is  true  of  the  witnesses  in  support  of  the  will  it  is  equally 
true  of  those  who  testified  for  the  contestants.     The  wit- 
nesses on  both  sides  talked  with  the  testatrix,  when  they 
met,  upon  the  common  subjects  of  conversation  between 
neighbors  and  friends.     It  is  not  to  be  expected  that  the 
testatrix,  when  calling  upon  other  w-omen  or  being  visited 
by  them,  would  talk  about  other  subjects  than  the  weather, 
their  health,  their  housekeeping  experiences,  flowers,  gar- 
dens, and  other  matters  that  interested  them.     The  wit- 
nesses wrere  not  disqualified  to  give  opinions  as  to  the  sanity 
and  mental  capacity  of  the  testatrix  because  she  did  not 
discuss  with  them  business  affairs  or  her  relatives. 

The  contestants  also  objected  to  the  giving  of  opinions 
by  witnesses  for  the  proponents  as  to  the  competency  of  the 
testatrix  unless  they  had  first  read  the  will  and  knew  its 
contents,  and  in  examining  witnesses  on  their  own  behalf 
asked  them  if  they  had  read  the  wall  and  knew  its  provi- 
sions, and  whether  in  their  opinion  the  testatrix  had  suffi- 
cient mind  and  memory  to  understand  the  business  of  mak- 
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ing  this  particular  will.  The  court  did  not  agree  with  the 
solicitors  for  contestants,  and  ruled  that  the  opinions  of 
the  witnesses  should  relate  to  ability  to  make  a  will  and  not 
this  particular  will.  The  issue  submitted  to  the  jury  was 
whether  the  writing  produced  was  the  last  will  and  testa- 
ment of  the  testatrix,  and  the  question  to  be  decided  by  the 
jury  was  whether  she  was  competent  to  execute  that  will. 
The  business  in  which  she  was  engaged  at  the  time  of 
making  the  will  was  the  disposition  of  her  property  by  that 
instrument,  and  it  was  necessary  that  she  should  be  capable 
of  knowing  what  her  property  was  and  who  were  the  natu- 
ral objects  of  her  bounty  and  be  able  to  understand  the 
natural  consequences  and  effect  of  the  act  of  executing  the 
will.  (Dowie  v.  Sutton,  227  111.  1&3.)  In  solving  those 
questions  the  jury  could  take  into  consideration  the  nature 
of  the  will,  the  extent  of  the  estate,  whether  there  were 
many  facts  and  details  in  the  disposition  to  be  made  of 
the  estate  or  whether  there  were  but  few  simple  details. 
(Campbell  v.  Campbell,  130  111.  466;  Taylor  v.  Pegratn, 
151  id.  106;  Dillman  v.  McDanel,  222  id.  276;  Healea  v. 
Keenan,  244  id.  484.)  But  it  was  not  proper  for  witnesses 
to  put  themselves  in  the  place  of  the  jury.  Questions  put 
to  witnesses  whether  the  testatrix  was  able  to  understand 
the  business  in  which  she  was  engaged  when  she  made  this 
will  or  able  understandingly  to  execute  it,  simply  called  for 
conclusions  of  the  witnesses  as  to  testamentary  capacity, 
and  amounted  to  an  attempt  to  put  the  witnesses  in  the 
place  of  the  jury  and  allow  them  to  determine  the  very 
question  which  the  jury  had  been  sworn  to  try.  (Schnei- 
der v.  Manning,  121  111.  376;  Pyle  v.  Pyle,  158  id.  289; 
Baker  v.  Baker,  202  id.  595.)  It  was  proper  for  the  par- 
ties to  furnish  the  jury  with  all  the  facts  relating  to  the 
extent  of  the  estate  and  the  number  and  situation  of  the 
relatives  as  well  as  with  the  opinions  of  witnesses  touch- 
ing the  sanity  and  mental  capacity  of  the  testatrix,  but  the 
court  was  right  in  sustaining  the  objections  to  questions 
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calling  for  opinions  on  the  issue  submitted  to  the  jury. 
Both  parties  interrogated  their  witnesses  on  the  question 
whether  the  testatrix  had  sufficient  mental  capacity  to  un- 
derstand the  business  she  was  engaged  in,  of  making  a 
will,  and  this  was  improper.  The  law  fixes  the  degree  of 
capacity  required  to  make  a  valid  will,  and  it  is  the  proper 
function  of  the  court  to  advise  the  jury  as  to  the  rules  of 
law,  and  it  is  not  proper  for  witnesses,  whether  experts  or 
not,  to  give  opinions  whether  a  person  was  capable  of  exe- 
cuting a  valid  will.  (Garrus  v.  Davis,  234  111.  326.)  As 
both  parties  followed  the  improper  practice,  neither  is  en- 
titled to  complain  of  that  method  of  examination. 

The  contestants  offered  as  a  witness  for  all  purposes, — 
and  especially  as  a  witness  to  conversations  with  the  tes- 
tatrix, in  his  presence,  during  the  marriage,  testified  to  by 
other  witnesses, — the  surviving  husband,  Christopher  Wet- 
zel, and  the  court  held  that  he  was  incompetent.  He  was 
incompetent  to  testify  to  any  fact  or  transaction  the  knowl- 
edge of  which  was  obtained  by  means  of  the  marriage  re- 
lation.   SchreMer  v.  Chase,  245  111.  395. 

The  contestants  also  offered  as  a  witness  Manning  Culp, 
the  legatee  under  the  will.     The  proponents,  by  leave  of 
court,  examined  the  witness  to  show  that  he  had  an  agree- 
ment with  the  contestants  that  if  the  will  was  set  aside  he 
would  be  paid  an  amount  equal  to  his  legacy,  or  more.    The 
witness  said  that  the  contestants  had  told  him  he  should 
be  an  heir  if  the  will  was  set  aside,  and  the  court  held  him 
incompetent  because  he  was  interested  in  the  result  of  the 
suit.    The  test  of  interest  which  determined  the  competency 
of  this  witness  was  whether  he  would  gain  or  lose  as  the 
direct  result  of  the  suit.     The  interest  must  be  a  legal  in- 
terest in  the  event  of  the  suit  which  is  certain,  direct  and 
immediate,  as  otherwise  it  goes  merely  to  the  credibility  of 
the  witness  and  not  to  his  competency.     {Illinois  Mutual 
Fire  Ins.  Co.  v.  Marseilles  Manf.  Co.  1  Gilm.  236;  Camp- 
bell v.  Campbell,  supra;   Pyle  v.  Pyle,  supra.)     The  fact 
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that  Culp  had  a  prospect  of  gaining  something  from  the 
contestants  if  they  were  successful  affected  his  credibility 
and  not  his  competency.  The  ruling  was  wrong,  but  there 
is  nothing  in  the  record  to  indicate  that  he  could  have  tes- 
tified to  any  fact  of  importance,  and  his  exclusion  as  a 
witness  is  not  ground  for  reversing  the  decree.  His  wife, 
May  Culp,  was  also  pffered  as  a  witness  and  excluded,  and 
in  this  the  court  did  not  err,  for  the  reason  that  she  was 
not  competent  to  testify  either  for  or  against  her  husband. 

Solon  Banfill  was  presented  as  a  witness  by  the  propo- 
nents, and  the  contestants  interposed  an  objection  to  his 
competency  on  the  ground  that  he  was  a  solicitor  in  the 
suit.  The  court  overruled  the  objection  and  he  testified 
generally,  not  only  to  the  execution  of  the  will,  which  he 
drew  and  of  which  he  was  a  witness,  and  what  occurred 
in  his  office  at  the  time,  but  also  to  the  competency  of  the 
testatrix.  His  name  was  not  entered  of  record  as  a  solic- 
itor in  the  case  but  he  was  one  in  fact.  He  had  been  the 
chief  solicitor  in  consulting  with  the  witnesses  and  secur- 
ing  testimony  and  sat  at  the  trial  table  with  the  other  so- 
licitors, consulting  with  them  and  taking  an  active  part  in 
the  trial.  An  attorney  voluntarily  assumes  that  relation  in 
each  case,  and  if  he  is  to  be  a  witness  he  places  himself  in 
the  position  of  an  interested  party  unnecessarily.  It  is  not 
proper  for  him  to  do  that,  and  but  little  weight  should  be 
given  to  the  testimony  of  a  witness  who  is  not  only  acting 
as  an  attorney  but  also  furnishing  evidence  to  enable  him 
to  succeed  in  his  professional  capacity.  (Wilkinson  v.  Peo- 
ple, 226  111.  135;  Bishop  v.  Hilliard,  227  id.  382;  Grindle 
v.  Grindle,  240  id.  143.)  The  question,  however,  does  not 
relate  to  competency  but  only  to  credibility,  and  the  ruling 
of  the  court  was  not  wrong. 

The  contestants  attempted  to  prove  that  a  conservator 
was  appointed  for  the  testatrix  two  years  or  more  after  the 
will  was  made,  and  the  court  excluded  the  evidence,  which 
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was  in  accordance  with  the  decision  in  Bntwistle  v.  Meikle, 
180  111.  9. 

The  court  admitted  in  evidence,  on  the  part  of  the  pro- 
ponents of  the  will,  a  contract  between  the  testatrix  and 
Mrs.  Firebaugh,  made  in  January,  1898,  by  which  Mrs. 
Firebaugh  was  to  care  for  the  testatrix  if  she  became  ill  or 
widowed  and  to  attend  to  her  business.  The  testatrix  was 
to  reside  in  the  home  of  Mrs.  Firebaugh  as  one  of  the 
family,  and  Mrs.  Firebaugh  was  to  settle  all  bills,  bury  the 
testatrix  beside  her  former  husband,  and  have  all  her  prop- 
erty at  her  death.  This  contract  would  only  have  been 
competent  on  the  question  of  undue  influence  at  the  time 
the  will  was  executed  and  had  no  tendency  to  prove  capac- 
ity to  make  the  will.  There  was  nothing  in  evidence  tend- 
ing to  prove  undue  influence,  but  it  was  one  of  the  charges 
of  the  bill  and  may  have  been  the  subject  of  argument  to 
the  jury.  The  fact  that  the  contract  was  admitted  in  evi- 
dence would  be  no  ground  for  reversing  the  decree. 

Objection  is  made  to  instructions  numbered  3  and  9, 
which  advised  the  jury  that  if  the  testatrix  was  possessed 
of  testamentary  capacity  and  free  from  undue  influence  she 
could  dispose  of  her  property  as  she  saw  fit,  and  that  the 
jury  should  not  be  influenced  by  any  belief  or  feeling  that 
the  will  was  not  such  as  they  thought  she  ought  to  have 
made.  The  jury  had  a  right  to  take  into  consideration  any 
intrinsic  evidence  afforded  by  the  will  of  a  want  of  mental 
capacity  to  make  it,  and  the  court  told  the  jury  that  in  de- 
termining the  question  they  should  take  into  consideration 
the  amount  and  nature  of  her  property,  her  various  rela- 
tives and  friends  and  all  the  facts.  The  instructions  ob- 
jected to  stated  a  correct  rule  of  law,  and  when  the  instruc- 
tions are  taken  together  they  could  not  have  misled  the  jury. 

We  have  noticed  every  objection  presented  in  the  brief 
and  argument  which  is  worthy  of  attention  and  find  noth- 
ing which  would  justify  reversing  the  decree.  Accordingly 
it  is  affirmed.  D  ^^ 
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Antoinette  Thayer  Winter,  Appellee,  vs.  Sarah  P. 

Dibble  et  al.  Appellants. 

Opinion  Hied  June  20,  ion — Rehearing  denied  October  14,  ion. 

1.  Marriage — where  celebration  is  shown,  everything  essential 
to  validity  of  marriage  is  presumed.  Where  the  celebration  of  a 
marriage  is  shown,  everything  essential  to  the  validity  of  the  mar- 
riage, including  the  capacity  of  the  parties,  will  be  presumed ;  and 
if  a  prior  marriage  is  shown,  the  death  or  divorce  of  the  former 
spouse  will  be  presumed,  unless  the  contrary  is  proved  by  the  party 
asserting  the  invalidity  of  the  marriage. 

2.  Same — what  does  not  tend  to  show  that  the  wife  was  not 
divorced  from  her  former  husbands.  Mere  proof  that  the  wife  had 
filed  bills  for  divorce  against  each  of  her  former  husbands  in  a 
foreign  State  has  no  tendency  to  show  she  was  not  divorced  from 
them;  nor  is  any  such  inference  to  be  drawn  from  the  fact  that 
upon  a  cross-bill  seeking  a  discovery  of  the  facts  concerning  the 
divorces  the  court  sustained  her  demurrer,  which  was  based  upon 
the  grounds  that  the  allegations  of  the  cross-bill  were  not  suffi- 
ciently definite  and  that  its  object  was  to  obtain  evidence  that  her 
marriage  was  bigamous,  which  fact,  if  established,  might  lead  to 
her  indictment  and  punishment. 

3.  EviDENCE--w/iaf  is  not  sufficient  oral  proof  that  document  is 
a  copy  of  an  instrument.  The  testimony  of  a  witness,  twenty-nine 
years  after  the  casual  reading  of  an  instrument  containing  over  a 
thousand  words,  who  cannot  remember  the  substance  of  the  in- 
strument but  only  the  meaning  of  part  of  it,  that  he  believes  a 
document  read  to  him  is  a  copy  of  the  original  instrument,  is  not 
of  that  certain  and  satisfactory  character  of  proof  required  to  di- 
vest title  to  real  estate. 

4.  Same — record  of  unacknowledged  instrument  proves  nothing 
but  notice.  .The  object  of  the  recording  laws  in  permitting  unac- 
knowledged instruments  to  be  recorded  is  not  to  preserve  evidence 
of  title  but  to  give  notice  of  claim,  which  persons  dealing  with  the 
land  must  heed ;   but  the  record  proves  nothing  but  notice. 

5.  Same — a  certified  copy  of  record  of  unacknowledged  instru- 
ment does  not  prove  contents.  A  certified  copy  of  the  record  of 
an  unacknowledged  instrument  does  not  prove  the  contents  of  the 
instrument,  where  there  is  no  proof  of  the  execution  of  such  an 
instrument  and  connecting  the  instrument  executed  with  the  one 
recorded. 

6.  Same — sections  35  and  36  of  the  Conveyances  act  relate  only 
to  acknowledged  instruments.    Sections  35  and  36  of  the  Convey- 


Ocl'll.]  Winter  v.  Dibble.  201 

ances  act  relate  to  the  same  subject,  and  the  object  of  both  is  to 
obviate  the  difficulties  attending  the  introduction  of  secondary  evi- 
dence of  instruments  which  have  been  acknowledged  or  proved 
and  certified  in  such  a  way  that  the  originals  would  be  admissible 
without  any  preliminary  proof ;  but  neither  section  includes  un- 
acknowledged or  unproved  instruments  which  might  be  recorded 
under  section  31  of  such  act. 

7.  Same — what  does  not  estop  widow  from  denying  instrument. 
The  widow  is  not  estopped  to  deny  the  validity  of  an  instrument 
purporting  to  be  a  lease  to  her  husband  by  reason  of  the  fact  that 
the  husband  went  into  possession  of  the  land  and  received  the  in- 
come, where  the  evidence  does  not  show  that  the  instrument  in 
question  was  the  one  under  which  he  went  into  possession  and 
claimed  an  interest  in  the  property. 

8.  Same — defendant  incompetent  to  testify  where  complainant 
sues  as  devisee  of  deceased  person.  Where  the  complainant  in  a 
partition  proceeding  sues  as  devisee  of  a  deceased  person  the  de- 
fendant is  incompetent  to  testify  against  her,  and  testimony  of  such 
defendant,  admitted  over  an  objection  based  upon  her  incompe- 
tence, cannot  be  considered.  , 

9.  Wills — entire  clause  cannot  be  rejected  except  from  abso- 
lute necessity.  Every  word  in  a  written  instrument  is  presumed 
to  have  been  placed  there  for  some  purpose  and  should  be  given 
effect  in  arriving  at  the  testator's  intention,  and  a  construction 
which  requires  the  rejection  of  an  entire  clause  in  the  instrument 
will  not  be  adopted  except  from  absolute  necessity. 

10.  Same — sole  object  in  construing  a  will  is  to  ascertain  the 
testator's  intention.  The  sole  object  in  construing  a  will  is  to  as- 
certain the  testator's  intention,  and  to  that  end  every  word  will  be 
given  force  if  possible  and  the  language  interpreted  in  view  of  the 
circumstances  attending  each  case. 

11.  Same — rule  that  testator's  intention  must  control  is  the  su- 
preme rule  of  construction.  Rules  for  the  interpretation  of  wills 
have  been  announced  by  the  courts  and  are  observed,  but  all  of 
them  yield  to  the  prime  rule  that  the  testator's  intention  must  con- 
trol unless  contrary  to  some  rule  of  law. 

12.  Same — when  word  "heirs"  means  children  or  heirs  of  the 
body.  In  a  clause  following  a  devise  for  life  to  the  testator's  chil- 
dren subject  to  the  prior  estate  of  the  widow,  which  reads,  "but 
in  case  of  the  death  of  any  one  leaving  heirs  then  the  share  of 
such  deceased  child,  in  equal  portions,  shall  descend  to  his  or  her 
heirs,"  the  word  "heirs"  is  shown  by  the  context  to  mean  chijjfren 
or  heirs  of  the  body. 
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13.  Same — when  the  word  "heirs"  means  heirs  generally.  In 
a  clause  reading,  "and  upon  the  death  of  my  said  children,  or  any 
of  them,  the  property  shall  descend  to  their  respective  heirs  in  fee 
simple  absolute,"  the  word  "heirs"  must  be  presumed  to  have  been 
used  in  its  technical  sense  and  as  denoting  heirs  generally,  and 
not  children  or  heirs  of  the  body. 

14.  Same — word  used  more  than  once  does  not  necessarily  have 
the  same  meaning.  While  it  is  ordinarily  presumed  that  a  word 
used  more  than  once  in  an  instrument  has  the  same  meaning  each 
time,  yet  this  is  only  a  presumption,  and  a  technical  word  may  be 
given  its  technical  meaning  in  one  place  and  in  another  a  non- 
technical meaning  clearly  indicated  by  the  context. 

15.  Same — when  clauses  refer  to  two  distinct  contingencies. 
Where  land  is  devised,  subject  to  the  widow's  life  estate,  to  the 
testator's  children  for  life,  only,  "but  in  case  of  the  death  of  any 
one  leaving  heirs,  then  the  share  of  such  deceased  child,  in  equal 
portions,  shall  descend  to  his  or  her  heirs,  and  upon  the  death  of 
my  said  children,  or  any  of  them,  the  property  shall  descend  to 
their  respective  heirs  in  fee  simple  absolute,"  the  two  clauses 
quoted  refer  to  two  distinct  contingencies,  the  former  to  the  death 
of  a  child  during  the  widow's  lifetime  leaving  children,  and  the 
latter  to  the  death  of  a  child  after  the  death  of  the  widow. 

16.  Same — presumption  where  death  of  Hrst  taker  is  coupled 
with  an  uncertain  condition.  Where  the  death  of  the  first  taker 
is  coupled  with  a  condition  which  may  or  may  not  happen,  the 
devise  over  will  be  presumed  to  refer  to  the  death  of  the  first 
taker  at  any  lime;  but  this  presumption  yields  to  a  contrary  inten- 
tion shown  by  the  will.     (Fifer  v.  Allen,  228  111.  507,  explained.) 

17.  Same — the  word  "but"  indicates  an  exception  to  what  has 
gone  before.  The  word  "but,"  whether  used  as  a  conjunction  or 
a  preposition,  indicates  exception,  and  as  a  conjunction  it  is  used 
as  a  connective  of  sentences  more  or  less  exceptive  or  adversative, 
marking  opposition  in  passing  from  one  thought  to  another. 

18.  Same — will  construed  as  not  creating  a  contingent  remain- 
der. A  devise  of  the  testator's  property  to  his  widow  for  life  and 
"at  her  decease"  to  the  testator's  children,  as  co-owners,  for  life, 
only,  "but  in  case  of  the  death  of  any  one  leaving  heirs,  then  the 
share  of  such  deceased  child,  in  equal  portions,  shall  descend  to 
his  or  her  heirs,"  does  not  create  a  contingent  remainder  in  the 
testator's  grandchildren,  but  means  that  at  the  widow's  death  each 
child  is  to  have  a  life  estate,  except  in  case  of  the  death  of  one 
leaving  children,  in  which  case  such  children  will  take  in  fee,  as 
alternative  beneficiaries,  the  share  which  the  parent  would  have 
taken  for  life  had  he  survived  the  widow. 
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19.  Same — operation  of  rule  in  Shelley's  case.  Under  the  op- 
eration of  the  rule  in  Shelley's  case,  if  a  life  estate  is  granted  and 
by  the  same  instrument  the  remainder  is  limited  to  the  heirs  of  the 
life  tenant,  the  law  declares  the  remainder  to  be  to  the  life  tenant 
and  both  estates  vest  in  him. 

20.  Same — nature  of  estate  to  be  given  the  heirs  determines  the 
application  of  the  rule  in  Shelley's  case.  It  is  the  nature  of  the 
estate  intended  to  be  given  to  the  heirs,  whether  by  inheritance  or 
otherwise,  which  determines  the  application  of  the  rule  in  Shel- 
ley's case. 

21.  Same — heirs  taking  as  heirs  must  take  by  descent  and  must 
take  the  ancestor's  estate.  All  heirs  taking  as  heirs  must  take  by 
descent  and  must  take  the  estate  of  the  ancestor,  and  hence  a  lim- 
itation to  heirs  by  that  name  as  a  class,  to  take  from  generation  to 
generation,  requires  the  estate  of  inheritance  imported  by  that  lim- 
itation to  vest  in  the  ancestor. 

22.  Same — rule  in  Shelley's  case  is  a  rule  of  law,  which  over- 
rides declarations  to  the  contrary.  If  a  testator  has  used  techni-* 
cal  language  which  brings  the  devise  within  the  rule  in  Shelley's 
case,  no  declaration,  however  positive,  that  the  rule  shall  not  ap- 
ply, or  that  the  estate  of  the  ancestor  shall  not  extend  beyond  the 
primary  express  limitation,  or.  that  the  heirs  shall  take  by  purchase 
and  not  by  descent,  will  exclude  the  operation  of  the  rule  or  af- 
fect the  result. 

23.  Same — zvhen  rule  in  Shelley's  case  applies.  Where  land  is 
devised  to  the  widow  for  life  and  at  her  decease  to  the  children 
of  the  testator,  as  co-owners,  for  life  only,  "and  upon  the  death 
of  my  children,  or  any  of  them,  the  property  shall  descend  to  their 
respective  heirs  in  fee  simple  absolute,"  the  word  "heirs"  is  used 
as  a  word  of  limitation  and  not  of  purchase,  notwithstanding  the 
words  in  "fee  simple  absolute,"  and  under  the  rule  in  Shelley's 
case  the  children  take  the  fee.  (Butler  v.  Huestis,  68  111.  594,  ex- 
plained.) 

24.  Same — rule  in  Shelley's  case  does  not  apply  if  the  word 
lthcirs"  is  not  used  in  its  technical  sense.  The  rule  in  Shelley's 
case  does  not  apply  where  it  is  clear  that  the  word  "heirs"  is  not 
used  to  describe  the  estate  but  is  used  in  the  sense  of  "children," 
or  in  a  restrictive  and  non-technical  sense  to  designate  individuals 
to  whom  a  distinct  estate  is  given,  and  from  whom,  as  its  origin, 
the  descent  is  thereafter  to  be  derived,  and  not  to  include  the 
whole  line  of  inheritable  blood  of  the  ancestor  and  make  him  the 
stock  of  descent. 

25.  Estoppel — when  parties  are  estopped  to  say  that  the  decree 
should  have  been  withheld.  Where,  up  to  the  time  a  draft  of  the 
decree  is  presented  for  approval,  both  parties  have  been  calling 
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upon  the  court  to  exercise  its  jurisdiction  by  granting  the  relief 
respectively  prayed  by  the  parties  in  the  bill  and  cross-bill  for  par- 
tition, neither  party  can  complain  that  the  court  at  that  time  over- 
ruled a  motion  to  withhold  the  decree  until  the  determination  of 
a  pending  suit  to  set  aside  the  will  under  which  the  parties  de- 
rive title. 

26.  Practice — when  party  is  not  entitled  to  reversal  because  of 
want  of  proper  parties.  Parties  who  deliberately  and  intentionally 
procure  an  adjudication  to  be  made  in  the  absence  of  persons  who 
ought  to  have  been  made  parties  to  a  complete  adjudication  but 
who  are  not  necessary  parties  to  the  immediate  controversy  and 
whose  rights  will  not  be  affected  by  the  decree  are  not  entitled  to 
have  the  decree  reversed  for  want  of  proper  parties. 

27.  Same — when  an  order  of  reference  as  to  solicitor's  fees  is 
merely  interlocutory.  An  order  referring  a  cause  to  the  master 
for  an  accounting  and  to  ascertain  and  report  what  is  a  reasonable 
sum  for  the  necessary  services  of  the  complainant's  solicitor  in  the 

#rause  is  merely  interlocutory  and  does  not  amount  to  an  allowance 
of  a  solicitor's  fee  nor  an  adjudication  that  the  complainant  is  en- 
titled to  one,  and  until  the  court  allows  or  refuses  to  allow  such 
fee  its  order  is  not  subject  to  an  appeal. 

* 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  Fenimore  Cooper,  Judge,  presiding. 

Albert  M.  Kales,  for  appellants. 

Morris  St.  P.  Thomas,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  defendants  have  appealed  from  a  decree  of  partition 
involving  several  parcels  of  real  estate  claimed  by  different 
titles  and  presenting  distinct  questions.  Appellee  claims  as 
the  widow  and  sole  devisee  of  Samuel  Blair  Winter,  who 
died  in  December,  1908,  leaving  no  descendant,  but  leaving 
the  appellants,  his  sisters,  heirs  surviving  him.  For  more 
than  a  year  preceding  his  death  he  was  domiciled  in  Hol- 
land, Michigan,  where  he  died,  and  shortly  before  his  death 
he  there  executed  a  will  devising  all  his  property  to  the 
appellee.  The  will  was  admitted  to  probate  in  Michigan, 
and  an  authenticated  copy  was  filed  in  the  probate  court  of 
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Cook  county  in  accordance  with  the  provisions  of  the  stat- 
ute which  relate  to  foreign  wills.  The  appellee  thereupon 
filed  the  bill  now  under  review  for  the  partition  of  the 
premises.  The  appellants  soon  after  filed  their  bill  against 
the  appellee  to  have  the  copy  of  the  will  set  aside,  canceled 
and  declared  void  on  account  of  the  want  of  testamentary 
capacity  of  the  testator  and  undue  influence  exercised  upon 
him.  The  court  dismissed  the  latter  bill  upon  demurrer,  but 
this  decree  was  reversed,  (Dibble  v.  Winter,  247  111.  243,) 
the  cause  was  remanded,  and  it  was  pending  when  the 
decree  was  entered  in  the  partition  suit  at  the  December 
term,  19 10. 

It  is  the  claim  of  the  appellee,  in  accordance  with  which 
the  decree  was  rendered,  that  Samuel  Blair  Winter  and  his 
two  sisters,  the  appellants,  were  in  his  lifetime  tenants  in 
common,  in  equal  shares,  of  all  the  real  estate  mentioned  in 
the  bill,  and  that  the  appellee  succeeded,  under  his  will,  to 
his  title.  The  appellants,  on  the  other  hand,  contend  that 
Samuel  Blair  Winter  had  only  a  life  estate  in  the  whole 
of  one  parcel  and  in  the  undivided  third  of  another,  and 
had,  therefore,  no  interest  in  these  two  parcels  which  he 
could  devise.  They  also  contend  that  the  appellee  was  not 
lawfully  married  to  Samuel  Blair  Winter;  that  there  is  a 
defect  of  parties  defendant;  that  the  entry  of  the  decree 
should  have  been  postponed  until  the  determination  of  the 
suit  to  set  aside  the  copy  of  the  will  and  until  claims  against 
the  estate  of  Samuel  Blair  Winter  have  been  barred,  and 
that  the  court  erred  in  referring  the  cause  to  the  master  to 
ascertain  a  reasonable  solicitor's  fee  for  the  complainant. 

Samuel  Blair  Winter  and  the  appellee  were  married  in 
June,  1907,  by  a  minister  of  a  Congregational  church,  at 
the  home  of  the  appellant  Mrs.  Dibble,  in  Chicago.  Evi- 
dence was  introduced  tending  to  prove  that  she  had  previ- 
ously been  married  three  times  and  that  her  former  hus- 
bands were  living  at  the  time  of  the  last  marriage.  It  is 
insisted  that  the  last  marriage  was  not  shown  to  be  lawful 
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because  the  evidence  does  not  show  that  the  appellee  was 
divorced  from  any  of  her  husbands.    The  rule  is  well  set- 
tled that  where  the  celebration  of  a  marriage  is  shown, 
everything  essential  to  the  validity  of  the  marriage,  includ- 
ing the  capacity  of  the  parties,  will  be  presumed.     If  a 
prior  marriage  is  shown,  the  death  or  divorce  of  the  former 
spouse  will  be  presumed,  and  the  burden  is  on  the  party 
asserting  the  invalidity  of  the  subsequent  marriage  because 
of  the  former,  to  show  that  the  former  spouse  is  living  and 
has  not  been  divorced,  even  though  such  burden  imposes 
the  proving  of  a  negative.     (Potter  v.  Clapp,  203  111.  592 ; 
Cartwright  v.  McGown,  121  id.  388;   Schmisseur  v.  Bea- 
trie,  147  id.  210;   Cole  v.  Cole,  153  id.  585.)     To  sustain 
the  burden  thus  imposed  upon  them,  the  appellants  intro- 
duced evidence  tending  to  show  that  the  appellee  instituted 
divorce  proceedings  against  each  of  her  husbands  in  Cleve- 
land, Ohio.    This,  of  course,  has  no  tendency  to  prove  that 
she  was  not  divorced  from  them.     The  appellants  filed  a 
cross-bill,  one  of  the  purposes  of  which  was  to  obtain  a 
discovery  from  the  appellee  as  to  when  and  where  any  di- 
vorce suits  to  which  she  was  a  party  had  ever  been  pend- 
ing.   She  demurred  to  this  portion  of  the  cross-bill  because 
the  allegations  were  not  sufficiently  definite  and  because  it 
was  obvious  that  the  purpose  of  the  appellants  in  seeking 
the  discovery  was  to  obtain  evidence  that  the  appellee's 
marriage  to  Samuel  Blair  Winter  was  bigamous,  and  if 
that  fact  were  established  the  appellee  might  be  subject  to 
indictment  and  punishment.     The  court  sustained  the  de- 
murrer, and  the  counsel  for  the  appellants  seems  to  think 
that  from  this  action  in  regard  to  the  pleadings  some  in- 
ference should  be  drawn  against  the  appellee  in  the  hearing 
upon  the  evidence.    We  do  not  see  any  basis  for  this  claim. 
There  wras  no  evidence  tending  to  impeach  the  validity  of 
the  appellee's  marriage. 

The  two  parcels  of  property  the  title  to  which  is  drawn 
in  question  on  this  appeal  were  known  as  417  and  421 
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Warren  avenue,  which  will  be  referred  to  as  the  Warren 
avenue  property,  and  905  and  907  West  Madison  street, 
which  will  be  referred  to  as  the  Madison  street  property. 
Peter  Winter,  the  father  of  Samuel  Blair  Winter,  owned 
the  Madison  street  property  in  his  lifetime,  and  it  is  the 
claim  of  the  appellants  that  he  conveyed  it  to  Samuel  Blair 
Winter  for  life  after  the  death  of  Peter  Winter  and  then 
to  the  appellants,  with  certain  gifts  over.  The  appellee's 
claim  is  that  Peter  Winter  did  not  convey  this  property 
but  owned  it  at  his  death,  and  that  it  passed  under  his  will 
to  Samuel  Blair  Winter  and  the  appellants,  in  equal  shares. 
The  questions  in  regard  to  the  conveyance  concern  its  exe- 
cution, its  contents  and  its  construction,  all  of  which  are 
in  issue. 

The  instrument  which  is  claimed  to  have  the  effect  of 
a  conveyance  was  not  produced  at  the  hearing  but  was 
sought  to  be  established  by  secondary  evidence,  and  a  docu- 
ment certified  by  the  recorder  of  Cook  county  to  be  a  copy 
of  an  instrument  recorded  in  his  office  was  introduced  in 
evidence.  It  bore  the  date  of  November  20,  1880,  pur- 
ported to  be  signed  by  Peter  Winter  and  Samuel  Blair 
Winter  and  to  be  witnessed  by  Isaac  Winter,  though  it  was 
not  acknowledged,  and  was  filed  for  record  on  Septem- 
ber 29,  1883,  twenty  days  after  the  death  of  Peter  Winter. 
It  occupies  four  pages  of  the  printed  abstract,  and  is  in 
the  form  of  a  lease  by  Peter  Winter,  of  the  first  part,  to 
Samuel  Blair  Winter,  of  the  second  part,  of  the  Madison 
street  property  from  the  day  of  the  death  of  the  party  of 
the  first  part,  in  the  year  1870,  to  the  day  of  the  death  of 
the  party  of  the  second  part,  in  1870.  It  provides  that  the 
"party  of  the  second  part  is  to  pay  all  taxes  and  assess- 
ments and  keep  the  property  in  good  repair,  and  the  rents 
of  the  above  905  and  907  West  Madison  street  to  be  used 
for  the  support  and  maintenance  of  Samuel  Blair  Winter 
so  long  as  he  may  live.  After  his  death  the  rest  of  the 
property  905-907  West  Madison  street  shall  be  equally  di- 
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vided  between  my  daughters,  Mrs.  Sarah  P.  Dibble  and  Es- 
tella  Winter,  or  if  they  should  die,  or  either  of  them,  then 
each  one's  share  to  go  to  their  children,  if  any,  or  either 
die  die  without  heirs,  the  surviving  heirs  to  have  the  income 
by  complying  with  the  requirements  of  this  lease."  Then 
follow  about  three  pages  of  covenants  and  agreements  en- 
tirely inappropriate  to  a  deed  conveying  a  life  estate  or  fee 
and  meaningless  in  that  connection  but  of  such  a  character 
as  are  frequently  found  in  leases. 

That  an  instrument  relating  to  this  Madison  street  prop- 
erty was  executed  by  Peter  Winter  and  Samuel  Blair  Win- 
ter about  the  time  of  the  date  of  this  instrument  and 
deliyered  to-  Samuel  Blair  Winter  is  proved  by  the  testi- 
mony  of  Isaac  Winter.     An  instrument  relating  to  this 
Madison  street  property  purporting  to  be  executed  by  Peter 
Winter  and  Samuel  Blair  Winter  was  filed  for  record  in 
the  recorder's  office  of  Cook  county  on  September  29,  1883, 
and  there  recorded.     But  the  evidence  fails  to  show  that 
these  two  are  the  same   instrument.     The  deposition  of 
Isaac  Winter,  the  attesting  witness,  was  taken  in  the  spring 
of  1910, — twenty-nine  years  after  the  instrument  was  ex- 
ecuted, when  he  was  eighty-nine  years  old.     He  testified 
that  he  remembered  being  a  witness  to  an  instrument  in 
November,  1880,  between  Samuel  Blair  Winter  and  Peter 
Winter, — a  lease  of  the  Madison  street  property.    The  lease 
was  to  go  to  Blair  Winter  and  the  rent  of  these  shops  after 
his  father's  death,  then  the  rents  were  to  go  to  Sarah  P. 
DiBble  and  Estella  Winter;   that  it  was  a  long  instrument, 
written  on  one  sheet  with  a  pen,  but  not  in  the  handwriting 
of  either  Peter  Winter  or  Samuel  Blair  Winter.    When  the 
recorder's  copy  was  read  over  to  him  he  said  he  believed 
it  was  a  copy  of  the  lease  referred  to,  but  on  cross-exami- 
nation said  that  he  could  not  tell  about  that;    that  all  he 
remembered  about  the  lease  was  the  part  that  was  to  go 
to  Blair  and  the  girls,  the  way  he  understood  it;   that  all 
he  remembered  was  that  Blair  was  to  draw  after  Peter's 
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death;  that  it  should  go  to  Estella  Winter  and  Sarah  Dib- 
ble—the rents  of  the  shops  were  to  go  to  them ;  that  when 
they  died  he  did  not  remember  exactly  what  was  to  be- 
come of  it  or  whether  the  lease  said  anything  about  that 
or  not.  He  said  that  he  remembered  the  meaning  of  the 
lease  and  that  was  about  all, — he  could  not  remember  the 
language;  that  he  had  read  the  lease  but  was  uncertain 
whether  he  had  read  all  of  it;  that  he  had  not  seen  or 
thought  of  it  since  1881,  when  Samuel  Blair  Winter  had 
it;  that  it  was  delivered  to  Samuel  Blair  Winter  when 
Peter  Winter  signed  it.  No  other  witness  who  had  ever 
read  the  instrument  testified  about  it. 

The  testimony  of  a  witness  twenty-nine   years  after 
the  casual  reading  of  an  instrument  containing  a  thousand 
words  or  more,  who  cannot  remember  the  substance  of  the 
instrument  but  only  the  meaning  of  part  of  it  as  he  under- 
stood it,  and  that  he  believes  a  document  read  to  him  is  a 
copy  of  the  original  instrument,  is  not  of  that  certain  and 
satisfactory  character  required  to  divest  titles  to  real  estate. 
''To  prove  the  "contents  of  a  written  instrument  the  vague 
recollections  of  witnesses  are  not  sufficient  to  supply  its 
place.    The  substance  of  the  contract  ought  to  be  proved 
satisfactorily,  and  if  that  cannot  be  done,  the  party  is  in 
the  condition  of  every  other  suitor  in  court  who  has  no 
witness  to  support  his  claim.    When  the  parties  reduce  their 
contract  to  writing,  the  obligation  and  duties  of  each  are 
described  and  limited  by  the  instrument  itself.    The  safety 
which  is  expected  from  them  would  be  much  impaired  if 
they  could  be  established  upon  uncertain  and  vague  impres- 
sions of  witnesses."    Rankin  v.  Crow,  19  111.  626. 

The  appellant  Mrs.  Dibble  testified  that  immediately 
after  the  death  of  Peter  Winter,  Samuel  Blair  Winter  had 
the  lease  in  his  possession;  that  he  then  delivered  it  to 
Mr.  Dibble,  her  husband,  to  be  recorded ;  that  Mr.  Dibble 
had  it  recorded  and  kept  it  until  his  death,  when  Mrs.  Dib- 
ble found  it  in  his  papers  and  delivered  it  to  her  brother. 

951—14 
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Mrs.  Dibble  never  saw  the  instrument  in  her  father's  life- 
time and  does  not  say  that  she  ever  read  it.  She  is  there- 
fore unable  to  identify  the  instrument  given  by  her  brother 
to  her  husband  as  the  instrument  executed  by  her  father 
and  witnessed  by  Isaac  Winter. 

The  certified  copy  of  the  instrument  recorded  in  the 
recorder's  office  was  not  evidence  of  the  contents  of  the  in- 
strument executed  by  Peter  Winter.     All  instruments  of 
writing  relating  to  real  estate  may  be  recorded,  and  from 
the  time  of  filing  for  that  purpose  they  constitute  notice 
to  subsequent  purchasers  and  creditors,  whether  acknowl- 
edged or  proved  according  to  law  or  not.     The  record  of 
unacknowledged  and  unproved  instruments  is  not,  however, 
available  as  evidence  for  any  other  purpose  than  to  show 
notice.     The  object  of  the  recording  laws  in  permitting 
such  unproved  instruments  to  be  filed  is  not  to  preserve 
the  evidence  of  title  but  to  give  notice  of  claim.     The 
record  does  not  prove  anything.     It  only  gives  warning 
which  persons  dealing  with  the  land  must  heed.    The  stat- 
ute provides  that  the  acknowledgment  of  deeds  and  other 
instruments  relating  to  real  estate  by  the  parties,  or  the 
proof  of  their  execution  in  the  manner  mentioned  in  the 
statute,  may  be  certified  by  certain  officers  authorized  for 
that  purpose,  and  that  when  so  acknowledged  or  proved, 
whether  recorded  or  not,  they  may  be  read  in  evidence 
without  further  proof  of  execution.     If  recorded,  the  rec- 
ord does  not  become  primary  proof  but  may  be  resorted 
to  only  as  secondary  evidence  upon  its  appearing,  to  the 
satisfaction  of  the  court,  that  the  original  deed  so  acknowl- 
edged or  proved  and  recorded  is  lost  or  not  in  the  power 
of  the  party  wishing  to  use  it,  in  which  case  the  record,  or 
a  transcript  thereof,  certified  by  the  recorder,  may  be  read 
in  evidence.     This  is  the  provision  of  section  35  of  chap- 
ter 30  of  the  Revised  Statutes  of  1874,  and  it  cannot  be 
plausibly  insisted  that  the  certified  copy  is  admissible  under 
this  section,  for  it  expressly  applies  only  to  deeds  "adenowl- 
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edged  or  proved  according  to  the  provisions  of  this  act/' 
and  the  only  method  of  proof,  according  to  those  provi- 
sions, is  by  a  witness  whose  testimony  is  certified  to  by  the 
officer  taking  the  proof. 

It  is,  however,  argued  that  the  certified  copy  is  admis- 
sible under  section  36  of  chapter  30,  because  that  section 
refers  to  instruments  "acknowledged  or  proved  according 
to  any  of  the  laws  of  this  State"  instead  of  "according  to 
the  provisions  of  this  act,"  and  it  is  said  this  instrument 
has  been  proved  by  the  attesting  witness,  which  is  "accord- 
ing to  the  laws  of  this  State."     Disregarding  the  assump- 
tion thus  made  of  the  whole  matter  at  issue,  (for  if  the 
instrument  has  been  proved  by  the  attesting  witness  there 
is  no  occasion  for  further  discussion  on  this  point,)   the 
assumption  that  the  difference  in  the  language  of  these  two 
sections  in  the  particular  mentioned  creates  any  different 
rule  as  to  the  application  of  the  two  sections  is  unwar- 
ranted.   Section  35  of  chapter  30  has  been  the  law  of  this 
State  since  1827,  when  it  was  enacted,  substantially  as  it 
now  reads,  as  section  17  of  "an  act  concerning  convey- 
ances of  real  property."    Under  this  section  this  court  held 
that  in  order  to  admit  certified  copies  of  the  instrument 
mentioned  in  evidence  it  was  necessary  to  make  strict  proof 
of  the  existence  of  the  original,  its  loss,  diligent  search,  and 
of  all  the  requirements  of  the  common  law  for  the  ad- 
mission of  secondary  evidence.     (Dickinson  v.  Breeden,  25 
111.  186.)     In  order  to  obviate  this  construction,  relax  the 
rule  laid  down  by  the  court  and  modify  the  strictness  of 
the  common  law  rule,  the  legislature  in  1861  passed  an  act 
which,  with  a  slight  change,  became  sections  36  and  37  of 
chapter  30  of  the  Revised  Statutes  of  1874.     (Deininger  v. 
McConnel,  41  111.  227;  Fisk  v.  Kissane,  42  id.  89;  Nixon 
v.  Cobleigh,  52  id.  387.)     This  act  was  dealing  with  pre- 
cisely the  same  subject  as  section  35,  and  the  object  of  both 
was  to  obviate  the  difficulties  attending  the  introduction  of 
secondary  evidence  of  instruments  which  had  been  acknowl- 
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edged  or  proved  and  certified  in  such  a  way  that  the  origi- 
nals would  be  admissible  without  any  preliminary  proof. 
The  act  had  nothing  to  do  with  the  subject  matter  of  sec- 
tion 31,  and  was  not  intended  to  include  in  its  provisions 
the  miscellaneous,  unacknowledged  and  unproved  docu- 
ments and  papers  which  might,  under  the  provisions  of  that 
section,  be  recorded  and  constitute  notice,  but  for  the  read- 
ing in  evidence  of  which  documents  and  papers,  or  the  rec- 
ord thereof,  neither  that  section  nor  any  other  made  any 
provision.  Section  35,  when  passed  in  1827,  was  a  part 
of  the  act  which  provided  for  the  acknowledgment  and 
proving  of  deeds,  and  therefore  mentioned  the  instruments 
to  which  it  referred  as  those  "acknowledged  or  proved  ac- 
cording to  the  provisions  of  this  act."  Section  36  did  not 
purport  to  be  a  part  of  any  other  act,  and  this  accounts  for 
the  different  language,  "acknowledged  or  proved  accord- 
ing to  any  of  the  laws  of  this  State,"  in  which  it  refers  to 
instruments  of  the  same  character  as  those  mentioned  in 
section  35.  This  difference  in  language  does  not  require 
or  justify  any  difference  in  the  construction  of  the  two  sec- 
tions. The  statute  does  not  authorize  the  reading  in  evi- 
dence of  the  record  of  a  deed  not  acknowledged  or  proved 
as  provided  in  chapter  30  of  the  Revised  Statutes, — and 
this  conclusion  is  supported,  inferentially,  by  the  statement 
of  the  court  in  a  case  where  a  certified  copy  of  the  record 
of  a  deed  was  admitted,  that  "this  evidence  fulfilled  the 
conditions  of  this  statute,  the  lease  having  been  properly 
acknowledged  and  recorded  in  the  proper  office.,,  (Pretty- 
man  v.  Walston,  34  111.  175.)  The  certified  copy  read  in 
evidence  by  the  appellants  was  not  evidence  of  the  contents 
of  the  instrument  executed  by  Peter  Winter.  The  evidence 
connecting  the  instrument  executed  with  the  instrument  re- 
corded is  not  satisfactory,  nor  is  the  evidence  that  Samuel 
Blair  Winter  caused  this  instrument  to  be  recorded.  The 
evidence  of  the  contents  of  the  instrument  executed  by- 
Peter  Winter  other  than  the  record  is  altogether  unsatis- 
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factory.  So  the  claim  that  the  appellee  is  estopped  to  deny 
this  instrument  because  Samuel  Blair  Winter  went  into 
possession  under  it,  collected  the  rents  and  received  the 
benefit  of  it  during  his  lifetime  is  unfounded.  While  he 
collected  the  rents  and  claimed  an  interest  in  the  property 
during  his  lifetime,  the  evidence  fails  to  show  that  he  did 
so  under  this  instrument. 

Appellants  introduced  in  evidence  a  blue-print  which 
Mrs.  Dibble  testified  was  a  fac  simile  of  the  instrument. 
Its  appearance  in  the  case  is  not  very  satisfactorily  ex- 
plained.    Mrs.  Dibble  testified  before  the  master  on  April 
21,  1910.     She  could  not  remember  ever  having  seen  the 
lease  in  her  father's  lifetime  but  saw  it  in  her  brother's 
possession  immediately   after  the   former's  death.     After 
her  husband's  death  she  found  it  in  his  safety  deposit  box 
and  gave  it  to  her  brother.     She  had  seen  the  original  very 
many  times  and  had  it  in  her  possession.     It  was  written 
on  several  sheets  of  paper, — probably  as  many  as  six, — and 
was  all  written  out  in  longhand.     On  May  26  Mrs.  Dibble 
was  again  a  witness  before 'the  master.     A  paper  was  put 
in  her  hands  and  she  testified  that  it  was  a  fac  simile  of 
the  original  lease  of  the  Madison  street  property;  that  she 
was  perfectly  familiar  with  the  original  lease ;   that  it  was 
in  her  hands  and  she  certainly  was  familiar  with  it ;    that 
the  lease  proper  was  printed  and  then  her  father  filled  it 
in;    that  it  was  all  filled  in  with  his  writing,  with  which 
she  was  perfectly  familiar.    The  blue-print  shows  a  printed 
form  of  lease,  with  blanks  containing  writing.     It  shows 
the  signature  of  Peter  Winter  but  not  either  that  of  Isaac 
Winter  or  Samuel  Blair  Winter,  as  does  the  certified  copy 
of  the  recorder.     Mrs.  Dibble  gives  no  explanation  of  the 
discovery  of  the  blue-print,  whence,  when,  where  or  how 
it  came  into  her  possession,  whether  she  had  it  or  had  seen 
it  when  she  testified  five  weeks  before,  who  made  it,  under, 
what  circumstances,  or  what  it  was  made  from.     Neither 
does  she  attempt  any  explanation  of  the  versatility  of  her 
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memory,  which  seems  to  respond  readily  to  the  exigency  of 
the  occasion.  She  seems  to  be  as  certain  in  May  that  the 
lease  was  written  on  the  single  sheet  of  a  printed  blank 
form  as  she  was  in  April  that  it  was  all  written  in.  long- 
hand, covering  half  a  dozen  sheets,  but  no  more  so.  With- 
out questioning  her  good  faith,  it  seems  impossible  to  re- 
pose implicit  confidence  in  her  accuracy  and  the  fidelity  of 
her  memory  under  the  circumstances.  Isaac  Winter  also 
testified  that  the*  lease  was  written  with  a  pen  but  not  in 
the  handwriting  of  Peter  or  Samuel  Blair  Winter,  and  that 
both  he  and  Samuel  Blair  Winter  signed  it  as  well  as  Peter 
Winter,  yet  the  blue-print  shows  no  signature  but  that  of 
Peter  Winter.  It  may  be  said  of  the  testimony  of  Mrs. 
Dibble  that  substantially  all  of  it  was  incompetent  because 
the  appellee  was  suing  as  the  devisee  of  a  deceased  person. 
Most  of  it  was  received,  however,  without  objection,  but 
her  testimony  in  regard  to  the  blue-print  was  objected  to 
on  account  of  her  incompetence  and  should  not  have  been 
considered.  Without  it  there  was  no  foundation  for  the 
introduction  of  the  blue-print.  On  the  whole,  the  blue- 
print is  not  sufficiently  authenticated  to  carry  any  weight. 
It  is  also  insisted  that  Joanna  O.  Winter,  the  widow  of 
Peter  Winter  and  executrix  of  his  will,  to  whom  he  de- 
vised all  his  property  for  life,  in  the  inventory  of  his  es- 
tate (which  she  filed  in  the  probate  court)  recognized  the 
recorded  instrument  as  valid  and  the  instrument  executed 
by  Peter  Winter.  The  item  referred  to,  in  setting  out  the 
title  to  the  Madison  street  property,  which  is  inventoried  as 
a  part  of  the  estate,  mentions  "a  paper  purporting  to  be  a 
life  lease  of  said  property,  bearing  date  November  20,  1880, 
and  signed  by  Peter  Winter,  to  S.  B.  Winter  and  others, 
recorded  September  29,  1883,  in  the  recorder's  office  of 
Cook  county,  Illinois,  in  book  1376  of  records,  page  238." 
This  was  no  recognition  of  the  validity  of  the  instrument 
but  rather  a  mere  acknowledgment  of  the  existence  of  a 
record  purporting  to  affect  the  title. 
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The  appellants  insist  that  they  were  not  called  upon, 
under  the  pleadings,  to  prove  the  contents  of  the  instru- 
ment because  the  bill  has  attached  to  it  as  an  exhibit  an 
exact  copy  of  the  recorded  instrument,  and,  as  appellants 
claim,  admits  that  it  is  a  copy  of  the  original  instrument 
and  makes  no  objection  to  it,  except  it  is  charged  that 
there  was  no  delivery  of  it  in  the  lifetime  of  Peter  Winter. 
The  averments  of  the  bill  in  regard  to  this  instrument  are, 
that  the  appellee  had  been  informed  a  certain  instrument 
had  been  discovered  among  Peter  Winter's  papers  after  his 
death  and  had  been  filed  for  record  and  recorded,  and  a 
copy  of  the  instrument  as  so  recorded  was  attached  to  the 
bill  as  an  exhibit,  and  upon  information  and  belief  that  the 
instrument  never  was  delivered  and  for  that  reason  never 
became  operative.    The  answer  averred  that  the  instrument 
was  delivered  and  became  effective ;   that  under  it  Samuel 
Blair  Winter  entered  into  possession  of  the  premises  and 
collected  and  appropriated  the  rents  to  his  own  use,'  and 
that  thereby  he  and  those  claiming  under  him  were  estop- 
ped to  deny  the  validity  of  the  instrument.     The  issues  on 
which  the  cause  was  submitted  were  not  confined  to  the  bill 
and  answer,  for  a  cross-bill  was  filed  by  the  appellant  Es- 
tella  W.  Gair,  in  which  the  execution  and  delivery  of  the 
instrument  of  November  20,  1880,  were  averred.    The  ap- 
pellee answered  the  cross-bill,  setting  up,  as  in  her  original 
bill,  the  information  which  she  had  received  in  regard  to 
this  supposed  instrument,  but  expressly  stating  that  she  had 
no  personal  knowledge  as  to  the  truth  of  such  information 
and  did  not  make  any  representation  or  admission  in  respect 
thereto,  but  left  the  cross-complainant  to  make  such  proof 
as  she  might  be  advised  in  respect  of  the  execution  and  de- 
livery of  the  said  supposed  instrument.    Under  these  plead- 
ings there  was  no  admission  in  regard  to  the  instrument 
in  controversy,  but  all  questions  in  regard  to  its  existence, 
identity,  execution  and  contents  were  left  for  determina- 
tion by  evidence. 
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We  are  satisfied  with  the  conclusion  of  the  chancellor 
that  the  instrument  of  November  20,  1880,  was  not  estab- 
lished by  the  evidence. 

By  his  will  Peter  Winter  devised  all  his  real  estate,  so 
long  as  she  should  remain  his  widow,  to  his  wife,  whom 
he  nominated  executrix,  with  power  to  sell  a  part  of  such 
real  estate.  She  died  not  having  re-married.  The  remain- 
der in  the  Warren  avenue  property  passed  by  the  following 
clause  in  the  will :  "My  real  estate  in  Chicago  is  not  to  be 
sold  nor  encumbered  by  my  executrix,  but  in  case  of  her 
marriage,  then,  subject  to  her  marital  rights  as  my  widow 
or  at  her  decease,  *  *  *  my  real  estate  which  I  now 
own  in  Chicago  is  to  be  held,  owned  and  used  by  my  said 
children,  as  equal  co-owners,  for  and  during  the  full  period 
of  their  several  natural  lives,  but  in  case  of  the  death  of 
any  one  leaving  heirs,  then  the  share  of  such  deceased 
child,  in  equal  portions,  shall  descend  to  his  or  her  heirs, 
and  upon  the  death  of  my  said  children,  or  any  of  them, 
the  property  shall  descend  to  their  respective  heirs  in  fee 
simple  absolute."  This  language  manifested  the  testator's 
intention  to  give  to  each  of  his  three  children,  subject  to 
the  life  estate  of  his  widow,  an  estate  for  life,  and  for  life 
only,  in  one-third  of  the  real  estate  he  owned  in  Chicago 
at  the  date  of  the  will.  The  two  clauses  which  follow  this 
gift,  "but  in  case  of  the  death  of  any  one  leaving  heirs, 
then  the  share  of  such  deceased  child,  in  equal  portions, 
shall  descend  to  his  or  her  heirs,"  and  "upon  the  death  of 
my  said  children,  or  any  of  them,  the  property  shall  de- 
scend to  their  respective  heirs  in  fee  simple  absolute,"  do 
not  in  any  way  qualify  or  affect  the  life  estates  so  given. 
They  refer  to  two  distinct  contingencies  which  may  arise, 
unless,  as  suggested  by  counsel  for  appellants,  the  second 
clause  be  regarded  as  mere  repetition,  by  way  of  special 
emphasis  of  what  was  said  in  the  first.  It  cannot,  how- 
ever, be  so  regarded,  for  it  is  a  rule  frequently  referred 
to  in  the  interpretation  of  written  instruments  that  the  in- 
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tention  must  be  ascertained  from  a  consideration  of  the 
whole  instrument;  that  every  word  in  the  instrument  is 
presumed  to  have  been  placed  there  for  some  purpose  and 
must  be  given  effect  in  arriving  at  the  intention,  and  that 
none  can  be  arbitrarily  rejected  as  meaningless  or  surplus- 
age. A  construction  which  requires  the  rejection  of  an  en- 
tire clause  in  an  instrument  is  not  to  be  admitted  except 
from  absolute  necessity.  City  of  Alton  v.  Illinois  Trans- 
portation  Co.  12  111.  38;  Mittel  v.  Karl,  133  id.  65. 

The  sole  object  of  construction  of  a  will  is  to  ascertain 
the  intention  of  the  testator.     That  intention  will  be  en- 
forced unless  it  violates  some  rule  of  law.     In  seeking  it 
every  word  will  be  scrutinized  and  given  force,  if  possible. 
The  language  will  be  interpreted  in  view  of  the  circum- 
stances attendant  upon  each  case,  and  the  variety  of  lan- 
guage and  of  circumstances  is  so  great  that  precedents  are 
usually  of  little  value.     Rules  of  interpretation  have  been 
announced  and  are  observed,  but  all  yield  to  the  prime  rule 
that  the  intention  of  the  testator  must  control.     The  gen- 
eral scheme  of  Peter  Winter's  will  is  not  complex.     Dis- 
regarding details  not  material  here,  it  was  to  provide  for 
his  wife  by  giving  to  her  the  use,  rents  and  profits  of  all 
his  estate  during  her  life;   then  for  his  children  by  giving 
them,  among  other  things,  after  his  wife's  death,  his  Chi- 
cago real  estate  for  life,  only;    then  to  give  the  fee  ulti- 
mately to  the  heirs  of  his  children.    The  first  question  arises 
out  of  the  clause,  "in  case  of  the  death  of  any  one  leaving 
heirs/'    The  parties  do  not  disagree  that  the  word  "heirs" 
here  means  children  or  heirs  of  the  body,  and  such  must 
be  its  meaning.     (Bradsby  v.  Wallace,  202  111.  239.)    They 
do  differ,  however,  as  to  the  time  to  which  the  words  re- 
ferring to  the  death  of  any  of  the  children  relate.    The  ap- 
pellants insist  that  they  refer  to  death  at  any  time  and  that 
the  children  of  the  appellants  now  living  have  a  contingent 
interest  in  the  property  in  which  the  parents  have  a  life  es- 
tate only,  while  the  appellee  insists  that  the  words  refer  to 
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death  in  the  lifetime  of  the  widow,  and  that  the  children 
having  survived  her,  the  contingency  no  longer  exists. 

The  appellants  rely  upon  the  rule  laid  down  in  Fifer  v. 
Allen,  228  111.  507,  and  other  cases,  that  when  a  devise  is 
made  to  one  in  fee  and  in  case  of  his  death  to  another  in 
fee,  the  devise  over  will  be  interpreted  as  referring  to  death 
in  the  testator's  lifetime,  only,  but  when  the  death  of  the 
first  taker  is  coupled  with  a  condition  which  may  or  may 
not  occur,  as  death  during  minority  or  leaving  no  children, 
the  devise  over,  unless  controlled  by  the  context,  will  be 
interpreted  as  referring  to  death  at  any  time.    Those  were 
all  cases  of  conditional  fees,  where,  by  an  executory  devise, 
the  estate  in  fee  of  the  first  taker  was  terminated  and  an- 
other fee  limited  in  place  of  it,  and  do  not,  in  terms,  apply 
to  the  case  in  hand.    Whether  the  rule  applies,  in  principle, 
to  this  case  or  not,  it  is  only  a  presumption,  which  yields 
to  a  contrary  intention  shown  by  the  will.     The  testator 
here  has  sufficiently  indicated  the  period  for  the  final  ascer- 
tainment of  the  interests  vesting  under  his  will  as  the  death 
of  his  wife.    Then  it  is  that  his  children  come  into  posses- 
sion of  their  life  estates.    The  parenthetic  clause  does  not 
affect  the  estates,  but  provides  for  the  contingency  of  a 
child's  death  occurring  before  the  widow's  by  substituting 
an  estate  in  fee  to  such  child's  children  for  the  life  estate 
given  the  child  which  cannot  come  into  possession.     The 
clause  is  introduced  by  the  word  "but,"  which  indicates  an 
exception  to  what  has  gone  before,  and  not  by  the  word 
"and,"  which  would  ( indicate  a  continuation  of  the  same 
subject.    "But,"  whether  used  as  a  conjunction  or  a  prepo- 
sition, indicates  exception.    As  a  conjunction  it  is  used  as 
a  connective  of  sentences  more  or  less  exceptive  or  advers- 
ative.    It  marks  opposition  in  passing  from  one  thought 
to  another.    It  is  defined,  "except,"  "unless,"  "save,"  "yet," 
"still,"  "however,"  "nevertheless."     (Webster's  New  Int. 
Diet.;     Century  Diet.)     In  the  present  instance  it  excepts 
the  case  mentioned  in  the  clause  it  introduces  from  the  oj>- 


Oct.  '11.]  Winter  v.  Dibble.  219 

eration  of  the  preceding  clause.    The  preceding  clause  pro- 
vides that  at  his  wife's  decease  the  real  estate  shall  be  held, 
owned  and  used  by  testator's  children,  as  tenants  in  com- 
mon, during  their  natural  lives.     The  time  to  which  it  re- 
fers is  "at  her  decease."    The  exception  refers  to  the  same 
period.    It  does  not  refer  to  a  death  occurring  after  her  de- 
cease.   In  such  case  there  would  be  no  exception  from  the 
preceding  clause,  for  the  life  estate  would  have  been  en- 
joyed to  the  same  extent  as  if  the  exception  had  not  been 
introduced.    The  meaning  is,  that  at  the  wife's  decease  each 
child  shall  have  a  life  estate,  except  in  case  of  the  death  of 
one  leaving  children,  in  which  case  his  or  her  children  shall 
take  in  fee  the  share  the  parent  would  have  taken  for  life. 
This  construction,  that  the  intention  of  the  testator  was  not 
to  create  a  contingent  remainder  but  to  provide  that  the  is- 
sue of  any  of  his  children  dying  before  his  wife  should  be 
alternative  beneficiaries  of  the  shares  of  their  parents,  is 
further  supported  by  the  fact  that  what  is  devised  over  is 
the  "share  of  such  deceased  child,"  the  natural  meaning 
of  which  is  an  undivided  portion  of  the  estate  while  it  ex- 
isted as  his  estate,  and  not  many  years  after  distribution, 
as  might  probably  be  the  case.     (Lamp kin  v.  Lampkin,  108 
Md.  470;  Galloway  v.  Carter^  100  N.  C.  128;   Fairfax  v. 
Brawn,  60  Md.  50.)     In  the  subsequent  clause,  where  the 
reference  is  to  the  remainder  after  the  distribution  of  the 
life  estate,  the  testator  uses  the  word  "property''  and  not 
"share."     In  fact,  all  the  children  survived  the  widow,  so 
that  the  clause  referring  to  "death  leaving  heirs,"  as  we 
have  construed  it,  has  no  effect  upon  the  estates  created  by 
the  will,  but  the  will  is  to  be  construed  as  though  it  devised 
to  the  three  children  life  estates  as  tenants  in  common, 
"and  upon  the  death  of  my  said  children,  or  any  of  them, 
the  property  shall  descend  to  their  respective  heirs  in  fee 
simple  absolute."     The  question  is  presented  whether  the 
rule  in  Shelley's  case  is  applicable  to  this  language.    Under 
the  operation  of  that  rule,  if  a  life  estate  is  granted  and 
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by  the  same  instrument  the  remainder  is  limited  to  the 
heirs  of  the  life  tenant,  the  law  declares  the  remainder  to. 
be  to  the  life  tenant  and  both  estates  vest  in  him.  Bails  v. 
Davis,  241  111.  536. 

It  is  argued,  first,  that  the  word  "heirs"  means  "heirs 
of  the  body,"  and  it  is  so  argued  because  the  same  word  in 
the  preceding  clause  admittedly  means  "heirs  of  the  body." 
Ordinarily  it  will  be  presumed  that  a  word  used  more  than 
once  in  an  instrument  has  the  same  meaning  each  time. 
This  is,  however,  only  a  presumption.  Technical  words  are 
presumed  to  be  used  according  to  their  technical  meaning, 
and  will  be  given  that  meaning  unless  it  clearly  appears 
that  they  were  not  used  in  that  sense.  The  word  "heirs" 
in  the  prior  clause  is  construed  "children"  or  "heirs  of  the 
body"  because  the  context  makes  it  certain  that  no  other 
meaning  could  have  been  intended.  The  two  clauses  do 
not  concern  the  same  thing,  the  first  referring  to  the  case 
where  no  life  estate  has  come  into  possession,  the  second 
to  the  disposition  of  property  after  the  termination  of  the 
life  estate.  The  word  is  used  in  such  different  connection 
in  the  two  cases  that  its  use  as  "heirs  of  the  body"  in  the 
one  case  does  not  require  it  to  be  given  other  than  its  tech- 
nical meaning  in  the  other. 

It  is  also  insisted  that  in  the  second  clause  the  word 
"heirs"  means  collateral  heirs,  being  contrasted  with  "heirs" 
in  the  first  clause  meaning  "heirs  of  the  body."  Under  our 
construction  these  clauses  are  not  related,  but  the  "heirs" 
referred  to  in  the  second  clause  are  the  general  heirs. 

It  is  next  insisted  that  the  words  "in  fee  simple  abso- 
lute" show  that  the  word  "heirs"  was  used  as  a  word  of 
purchase  and  not  of  limitation,  and  that,  therefore,  the  rule 
in  Shelley's  case  does  not  apply.  The  effect  of  the  rule 
where  it  applies  is,  that  the  law  declares  the  remainder 
expressed  to  be  to  the  heirs,  a  remainder  to  the  ancestor. 
One  taking  in  the  character  of  heir  must  take  in  the  qual- 
ity of  heir,  and  all  heirs  taking  as  heirs  must  take  by  de- 
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scent  and  must  take  the  estate  of  the  ancestor.    The  limita- 
tion to  heirs  by  that  name  as  a  class,  to  take  in  succession 
from  generation  to  generation,  requires  the  estate  of  in- 
heritance imported  by  that  limitation  to  vest  in  the  an- 
cestor.   It  is  the  nature  of  the  estate  intended  to  be  given 
to  the  heirs,  whether  by  inheritance  or  otherwise,  which 
determines  the  application  of  the  rule.     (Baker  v.  Scott,  62 
111.  86;    Vangieson  v.  Henderson,  150  id.  119;    Ward  v. 
Butler,  239  id.  462;  Bails  v.  Davis,  supra.)     The  ordinary 
form  of  a  conveyance  of  a  fee  at  common  law  was  to  the 
grantee  and  his  heirs.     A  conveyance  to  the  grantee  alone 
gave  a  life  estate,  only.    The  added  words,  "and  his  heirs/' 
indicated  a  fee  simple.    The  word  "heirs"  was  not  used  to 
describe  the  persons  who  were  to  take  the  estate  after  the 
grantee's  death,  but  the  quality  of  the  estate  granted,  which 
was  a  fee.     The  estate  granted  was  not  different  if  given 
to  the  grantee  for  life  with  remainder  to  his  heirs.     The 
addition  to  the  ordinary  formula  for  granting  a  fee,  of  the 
words  "for  life,"  was  regarded  merely  as  an  effort  to  re- 
strict the  grantee's  enjoyment  of  the  fee  granted  to  him  by 
restraining  his  power  of  alienation,  and  the  law  would  not 
permit  this  to  be  done.     The  word  "heirs"  had  therefore, 
long  before  Shelley's  case  arose,  been  regarded  as  a  word 
descriptive  of  the  estate  and  not  of  the  person,  and  the  rule 
called  by  Shelley's  name  was  merely  the  announcement  of 
a  legal  principle  which  had  then  been  applied  by  the  courts 
for  more  than  two  hundred  years.    The  rule  as  stated  by 
Coke  (vol.  1,  104a,)  is,  that  "when  the  ancestor  by  any 
gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  either  medi- 
ately or  immediately,  to  his  heirs  in  fee  or  in  tail,  that 
always  in  such  cases  'the  heirs'  are  words  of  limitation 
of  the  estate  and  not  words  of  purchase."     This  is  a  rule 
of  law  and  not  of  construction,  and  the  use  of  the  word 
"heirs,"  unless  it  clearly  appears  from  the  instrument  to 
have  been  used  in  a  sense  different  from  its  strict  legal 


222  Winter  v.  Dibble.  [251  DL 

meaning,  is  conclusive  of  the  intention.  No  declaration, 
however  positive,  that  the  ancestor  shall  be  tenant  for  life 
and  no  longer,  and  shall  have  no  power  to  sell  or  dispose 
of  the  premises  or  any  part  of  them,  or  to  defeat  the  in- 
tention of  the  testator,  will  prevent  the  application  of  the 
rule.  (Lord  v.  Cotnstock,  240  111.  492;  Deemer  v.  Kes- 
singer,  206  id.  57;  Hageman  v.  Hageman^  129  id.  164; 
Carpenter  v.  VanO Under,  127  id.  42.)  If  a  testator  has 
used  technical  language  which  brings  the  case  within  the 
rule,  a  declaration,  however  positive,  that  the  rule  shall  not 
apply,  or  that  the  estate  of  the  ancestor  shall  not  continue 
beyond  the  primary  express  limitation,  or  that  his  heirs 
shall  take  by  purchase  and  not  by  descent,  will  be  unavail- 
ing to  exclude  the  rule  and  cannot  affect  the  result.  (Dan- 
iel v.  Whartenby,  17  Wall.  639;  Hargrave's  Law  Tracts, 
562 ;  2  Jarman  on  Wills,  311.)  A  grantor  or  testator  may 
use  the  word  "heirs"  in  the  sense  of  "children,"  and  if  it 
clearly  appears  to  have  been  so  used  the  rule  will  not  apply, 
because  it  then  appears  that  the  word  was  not  used  to  de- 
scribe the  estate  granted  but  the  persons  who  should  take 
the  estate.  Whenever  it  is  made  to  appear  by  the  language 
of  the  instrument  that  the  words  of  inheritance  were  not 
used  according  to  their  legal  import,  to  include  the  whole 
line  of  inheritable  blood  of  the  ancestor  and  to  make  him 
the  stock  of  descent,  but  have  been  used  in  a  restrictive  and 
untechnical  sense,  to  designate  individuals  to  whom  a  dis- 
tinct estate  is  given  and  from  whom,  as  its  origin,  the  de- 
scent is  thereafter  to  be  derived,  the  rule  will  be  excluded. 
The  words  relied  upon  here,  "in  fee  simple  absolute,"  in 
no  manner  affect  the  meaning  of  "their  respective  heirs." 
Without  those  words  "the  heirs"  would  imply  a  fee  simple ; 
with  those  words  they  mean  nothing  else.  There  is  no 
doubt  of  the  intention  of  the  testator  to  give  to  his  chil- 
dren a  life  estate  only,  and  not  an  estate  in  fee.  It  is 
equally  manifest  that  he  intended  their  heirs  to  take  pre- 
cisely the  estate  which  they  would  have  inherited  from  their 
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parents.  There  is  nothing  in  the  language  to  indicate  that 
he  intended  the  heirs  to  take  it  in  any  other  way  than  as 
heirs.  This  is  the  exact  situation  which  calls  the  rule  into 
operation.  The  devise  is  to  each  child  for  life,  remainder 
to  his  heirs.  The  words  "in  fee  simple  absolute"  add  noth- 
ing to  the  meaning.  They  do  not  indicate  that  the  heirs 
shall  take  their  fee  simple  estate  otherwise  than  as  heirs. 

Our  attention  has  been  called  to  various  cases  where 
words  of  limitation  or  of  explanation  added  to  the  words 
"heirs"  or  "heirs  of  the  body"  have  been  held  to  qualify 
those  words  so  as  to  show  that  they  were  not  used  in  their 
technical  sense  but  as  meaning  "children"  or  "issue"  or  the 
persons  who  might  be  heirs  at  a  particular  time,  or  as  de- 
scribing in  some  other  way  the  particular  persons  to  whom 
the  estate  should  go.    In  such  cases  the  rule  does  not  apply. 

In  Butler  v.  Huestis,  68  111.  594,  the  appointment  was 
to  Altieri  A.  Huestis  during  her  natural  life,  "the  reversion 
and  fee  thereof  to  the  heirs  of  her  body  at  and  after  her 
decease."  The  court  stated  that  the  rule  in  Shelley's  case 
can  operate  in  this  State  only  in  the  one  case  where  a  devise' 
gives  the  ancestor  a  freehold  for  life  and  limits  the  in- 
heritance in  fee  to  the  heirs  without  naming  any  particular 
class,  and  that  therefore  the  court  wras  under  no  imperative 
necessity  to  regard  the  words  used  in  the  will,  "heirs  of 
the  body,"  as  words  of  limitation  rather  than  words  of 
purchase.  It  was  held  that  the  words  "heirs  of  the  body," 
as  employed  in  the  will,  might  be  regarded  simply  as  words 
of  description,  designating  the  children  of  Mrs.  Huestis  as 
the  persons  who  should  take  the  fee  of  the  estate,  and  the 
only  words  upon  which  this  proposition  was  based  were 
"at  and  after  her  decease,"  the  court  saying:  "The  very 
fact  the  enjoyment  of  the  estate  is  postponed  until  'at  and 
after  the  decease'  of  Mrs.  Huestis,  and  then  becomes  abso- 
lute, shows  beyond  doubt  the  testatrix  did  not  use  the-  words 
'heirs  of  her  body*  in  the  common  law  sense  of  words  of 
limitation,  to  indicate  a  class  of  persons  to  take  from  gener- 
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ation  to  generation."  The  decision  reached  in  that  case  was 
inevitable,  for  the  only  question  in  the  case  was  whether 
the  appointment  to  Mrs.  Huestis  disposed  of  the  fee;  and 
whether  the  words  were  to  be  regarded  as  words  of  limi- 
tation, which  would  create  an  estate  in  tail  at  common  law, 
which  the  statute  would  turn  into  an  estate  for  life  in  Mrs. 
Huestis  with  a  remainder  in  fee  simple  absolute  to  the 
heirs  of  her  body,  or  mere  words  of  purchase,  which  con- 
veyed the  remainder,  after  her  life  estate,  to  her  children 
in  fee  simple,  the  result  was  the  same  so  far  as  the  fact 
of  the  disposition  of  the  fee  was  concerned.  Whether  the 
fact  that  the  enjoyment  of  an  estate  in  remainder  expectant 
upon  the  termination  of  the  natural  life  of  a  preceding 
tenant  was  postponed  until  "at  and  after  the  decease"  of 
such  life  tenant  could  throw  any  light  upon  the  intention 
.that  the  remainder-men  should  take  by  inheritance  or  pur- 
chase, or  not,  this  case  is  no  authority,  direct  or  indirect, 
for  the  proposition  that  the  addition  of  the  words  "in  fee 
simple  absolute"  to  a  remainder  devised  to  "heirs"  quali- 
fied the  latter  word  so  as  to  require  it  to  be  regarded  as 
a  word  of  purchase  and  not  of  limitation.  Words  added 
cannot  be  said  to  qualify  an  expression  if  the  expression 
means  the  same  thing  with  the  words  added  as  without. 

In  Fozvler  v.  Black,  136  111.  363,  it  is  expressly  stated 
that  the  declaration  in  a  deed  that  it  was  the  true  intent 
and  meaning  of  the  instrument  that  the  grantee  should  hold 
only  during  his  natural  life  and  upon  his  death  the  prem- 
ises should  be  held  in  fee  simple  by  his  heirs,  was  wholly 
ineffectual  to  make  the  word  "heirs"  a  word  of  purchase. 

The  case  of  Westcott  v.  Meeker,  144  Iowa,  311,  is  also 
cited  by  counsel  for  appellants.  The  Supreme  Court  of 
Iowa  had  held  in  Doyle  v.  Annis,  127  Iowa,  36,  (a  case 
involving  the  construction  of  a  deed,)  that  the  rule  in 
Shelley's  case  was  a  part  of  the  common  law  of  that  ju- 
risdiction. In  Westcott  v.  Meeker,  supra,  which  involved 
the  construction  of  a  will,  it  was  held  that  the  rule  should 
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not  be  so  applied  to  a  will  as  to  defeat  the  manifest  inten- 
tion of  the  testator  in  respect  to  the  estates  devised.  The 
will  in  question  devised  the  estate  to  children  during  their 
natural  lives,  with  "no  power  to  convey  or  dispose  of  .the 
same,  their  respective  portions,  for  a  longer  time  than  dur- 
ing their  natural  lives,  respectively.  At  the  death  of  my 
children  aforesaid,  their  respective  portions  *  *  *  de- 
scend to  their  heirs,  respectively,  said  heirs  to  have  absolute 
title  unto  their  respective  portions."  Of  course,  the  inten- 
tion of  the  testator  that  his  children  should  have  no  more 
than  a  life  estate  and  that  the  title  should  descend  to  their 
heirs  was  manifest,  and  it  was  held  that  the  will  should  be 
construed  according  to  the  intention,  without  regard  to  the 
rule  in  Shelley's  case.  The  effect  of  these  two  decisions 
was,  that  until  the  recent  abolition  of  the  rule  in  Iowa  by 
statute,  the  rule  in  Shelley's  case  was  in  force  in  that  State 
as  to  deeds  but  not  as  to  wills.  No  such  distinction  pre- 
vails elsewhere,  to  our  knowledge,  and  certainly  not  in  this 
State.  (Lord  v.  Comstock,  supra;  Hageman  v.  Hage- 
man,  supra;  Carpenter  v.  VanOlinder,  supra.)  In  the  lat- 
ter case  the  language  of  the  opinion  in  Belslay  v.  Bngel, 
107  111.  182,  is  expressly  disapproved  in  so  far  as  it  seems 
to  place  the  decision  upon  the  intention  of  the  testator  as 
determined  from  a  consideration  of  all  the  language  of  the 
will,  and  not  upon  his  evident  intention  to  use  the  words 
"legal  representatives"  or  "legal  heirs"  as  synonymous  with 
"children,"  and,  therefore,  as  words  of  purchase  and  not 
of  limitation. 

It  is  insisted  that  the  decree  must  be  reversed  for  want 
of  necessary  parties,  viz.,  the  children  and  grandchildren  of 
the  appellants,  who  would  have  an  interest  in  the  property 
under  the  instrument  of  November  20,  1880.  It  is  also  in- 
sisted that  no  decree  should  have  been  rendered  until  the 
determination  of  the  proceeding  to  set  aside  the  copy  of 
the  will  of  Samuel  Blair  Winter  and  until  the  debts  of  his 
estate  have  been  barred  in  this  State.    The  appellants  filed 
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a  cross-bill,  in  which  they  claimed  to  be  the  owners  of  the 
property  involved  in  this  proceeding,  subject  to  the  con- 
tingent interest,  in  a  part  thereof,  of  their  children  and 
grandchildren,  who  were  made  parties  to  the  cross-bill  but 
not  served  with  process.  By  this  cross-bill  the  appellants 
sought  to  have  a  partition  of  the  premises.  On  motion  of 
the  complainant  the  original  bill,  being  at  issue,  was  re- 
ferred to  a  master  in  January,  1910,  but  the  cross-bill,  for 
want  of  service  on  s6me  of  the  defendants,  was  not  then 
at  issue.  No  summons,  either  before  or  after  that  time, 
was  issued  on  the  cross-bill,  but  in  April  following  it  was 
dismissed  by  the  complainants  therein  as  to  their  children 
and  grandchildren,  and  on  their  motion  the  order  of  ref- 
erence theretofore  made  was  extended  to  the  cross-bill. 
Thereafter  the  bill  and  cross-bill  were  prosecuted  by  the 
respective  complainants  in  the  usual  way  and  were  brought 
to  a  hearing  together.  No  objection  was  made  by  any 
party  to  proceeding  for  want  of  parties.  The  administra- 
tion of  Samuel  Blair  Winter's  estate  was  had  presumptively 
in  the  State  of  Michigan,  and  there  is  no  intimation  that 
there  were  any  debts  which  were  likely  to  become  charge- 
able upon  his  real  estate  in  Illinois.  The  pendency  of  the 
suit  to  set  aside  the  copy  of  Samuel  Blair  Winter's  will  was 
never  brought  to  the  attention  of  the  court  in  any  way 
until  the  hearing  on  exceptions  to  the  master's  report,  when 
counsel  for  the  appellants,  in  argument,  questioned  the  right 
and  propriety  of  entering  a  final  decree  until  the  other  suit 
was  disposed  of,  and  stated  that  the  latter  matter  would 
have  to  be  determined  before  a  decree  could  be  entered  in 
the  pending  cause.  After  the  hearing  had  been  concluded 
and  the  court,  having  held  the  cause  under  advisement 
for  two  weeks,  had  announced  its  decision,  and  when,  two 
weeks  later,  a  draft  of  the  decree  had  been  presented  to 
the  court  for  approval,  counsel  for  the  appellants  entered  a 
motion  to  withhold  the  entry  of  the  decree  until  after  the 
determination  of  the  other  case.     Up  to  this  time  both 


fcL'llJ  Winter  v.  Dibble.  227 

Ihe  appellants  and  the  appellee  had  been  prosecuting  the 
cause,  calling  upon  the  court  to  exercise  its  jurisdiction,  to 
grant  the  relief  they  were  respectively  seeking,  and  to  make 
partition  of  the  premises.  If  the  court  ought  not  to  have 
heard  and  adjudicated  the  cause,  it  was  induced  to  do  so 
by  the  joint  efforts  of  all  the  parties,  and  none  of  them 
can  now  complain  that  the  court  did  what  it  was  asked  to 
do.  If  there  are  interests  which  were  not  represented  they 
are  not  bound  by  the  decree.  The  execution  of  the  decree 
will  not  affect  such  interests.  If,  in  a  contested  cause,  par- 
ties knowingly  choose  to  submit  their  rights  in  the  absence 
of  others  who  ought  to  be  parties  to  a  complete  adjudica- 
tion but  are  not  necessary  parties  to  the  immediate  contro- 
versy and  whose  rights,  will  not  be  affected,  a  party  who 
has  deliberately  and  intentionally  procured  the  adjudication 
to  be  made  in  the  absence  of  such  parties  cannot  have  it 
reversed  because  they  were  not  before  the  court. 

By  the  decree  the  cause  was  referred  again  to  the  mas- 
ter in  chancery  for  an  accounting,  and  among  other  things 
it  was  ordered  that  the  master,  to  enable  the  court  to  arrive 
at  a  basis  for  apportioning  the  costs,  including  a  reasonable 
solicitor's  fee,  should  ascertain  and  report,  in  accordance 
with  the  practice  in  such  cases,  what  is  a  reasonable  sum 
for  the  necessary  services  of  the  complainant's  solicitor  in 
the  cause.  It  is  contended  that  the  appellee  is  not  entitled 
to  any  allowance  against  the  estate  for  solicitor's  fees.  No 
allowance  has  been  made  to  the  appellee  nor  has  it  been 
adjudicated  that  she  is  entitled  to  any.  It  may  never  be 
so  adjudicated.  The  reference  for  an  accounting  and  the 
ascertainment  of  a  solicitor's  fee  is  merely  interlocutory. 
(Jones  v.  Young,  228  111.  374;  Glos  v.  Clark,  199  id.  147.) 
Upon  the  coming  in  of  the  master's  report  the  court  may 
either  allow  or  refuse  to  allow  a  solicitor's  fee.  Until  such 
action  of  the  court  its  order  is  not  the  subject  of  appeal. 

Decree  affirmed. 
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Howard  Boender,  Appellee,  vs.  The  City  of  Harvey, 

Appellant. 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  it,  iqii. 

1.  Municipal  corporations — city  is  only  required  to  use  rea- 
sonable care  to  keep  streets  reasonably  safe  for  travel.  The  only 
duty  cast  upon  a  city  with  respect  to  its  streets  is  to  use  reasonable 
care  to  keep  the  respective  portions  of  the  streets  in  reasonably 
safe  condition  for  the  purposes  for  which  they  are  intended. 

2.  Same — municipal  corporations  are  not  insurers  against  acci- 
dents from  defects  in  streets.  Municipal  corporations  are  not  liable 
for  every  accident  occurring  within  their  limits  from  defects  in  the 
streets,  but  the  defects  must  be  such  as  could  have  been  foreseen 
and  avoided  by  ordinary  care  on  the  part  of  the  city  authorities. 

3.  Same — city  must  have  had  actual  or  constructive  notice  of 
defect.  Whether  the  defect  in  a  street  from  which  an  injury  re- 
sults was  caused  by  the  city  or  a  third  person,  the  city  is  not  liable 
for  the  injury  unless  it  had  actual  notice  of  the  defect  or  of  such 
facts  and  circumstances  as  amount  to  constructive  notice. 

4.  Same — question  of  what  is  negligence  depends  upon  location 
and  use  of  streets.  A  city  is  bound  only  to  use  reasonable  care  to 
keep  its  streets  in  reasonably  safe  condition  for  public  travel,  and 
what  may  be  negligence  in  that  regard  in  case  of  a  street  in  a 
densely  populated  and  much  frequented  part  of  the  city  may  not 
be  negligence  in  case  of  a  street  which  is  little  used. 

5.  Same — when  there  can  be  no  recovery  against  city  for  in- 
jury. A. milkman  injured  by  tripping  over  a  stone  near  the  side 
of  a  street  when  running  from  his  wagon  to  a  house  to  deliver 
milk  cannot  recover  from  the  city  where  no  notice  to  the  city, 
actual  or  constructive,  of  the  presence  of  the  stone  is  shown. 

6.  Same — whether  city  had  notice  of  defect  may  be  a  question 
of  law.  Ordinarily  it  is  a  question  of  fact  for  the  jury  whether  a 
city  has  had  notice  of  the  defect  in  a  street,  but  when  the  undis- 
puted evidence  is  so  conclusive  that  but  one  reasonable  inference 
can  be  drawn  therefrom  it  becomes  a  question  of  law  for  the  court. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding. 

Frederic  R.  DeYoung,  for  appellant. 
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McCaskill  &  McCaskiij,,  for  appellee. 


• 


Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court  : 

This  is  an  action  of  trespass  instituted  by  the  appellee 
against  the  appellant  in  the  circuit  court  of  Cook  county  for 
injuries  alleged  to  have  been  received  by  him  between  four 
and  five  o'clock  in  the  afternoon  of  July  16,  1904,  in  the 
city  of  Harvey,  by  tripping  and  falling  against  a  pile  of 
timbers  in  the  parkway  of  Center  avenue.  The  trial  resulted 
in  a  verdict  of  $750  in  favor  of  appellee,  which  was  affirmed 
on  appeal  to  the  Appellate  Court  for  the  First  District.     A 
certificate  of  importance  being  granted,  this  appeal  followed. 
Center  avenue  runs  north  and  south  and  is  eighty  feet 
wide.    At  the  time  of  the  accident  there  was  on  eacb  side 
of  the  street  a  cement  sidewalk  five  feet  four  inches  wide, 
about  eight  feet  from  the  lot  line.     Between  the  sidewalk 
and  the  street  proper  there  were  strips  on  each  side  of  the 
street  about  eight  feet  wide,  called  by  the  witnesses  '.'park- 
ways."   Between  the  parkways  there  was  an  unpaved  road- 
way about  thirty-seven  feet  in  width.     On  each  side  of  this 
roadway,  next  to  the  parkways,  were  shallow  ditches  or 
gutters  scraped  out  and  formed  from  the  natural  earth,  the 
slope  next  to  the  roadway  being  less  sharp  or  abrupt  than 
that  next  to  the  parkway.    On  the  parkway  on  the  east  side 
of  the  street,  in  front  of  some  vacant  lots,  there  were  piled, 
in  from  two  to  four  tiers,  six  or  more  house-moving  tim- 
bers, each  about  thirty  feet  long  and  about  a  foot  square. 
Some  weeds  and  grass  were  growing  up  about  them,  but 
they  were  in  plain  sight  and  had  been  lying  there  for  sev- 
eral months.     While  there  is  a  controversy  on  the  point, 
the  evidence  most  favorable  to  appellee  is  to  the  effect  that 
there  were  weeds  and  grass  not  more  than  a  foot  high  in 
the  gutter  by  these  timbers.     Appellee  swore  that  at  the 
time  of  the  accident  he  was  a  milkman,  seventeen  years  of 
age,  and  was  delivering  milk  from  his  wagon  to  customers 
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on  each  side  of  Center  avenue;  that  just  before  the  acci- 
dent he  had  crossed  from  a  house  near  by  to  his  wagon,  and 
after  filling  a  small  milk  can  stepped  out  with  it  in  his  hand 
while  the  horse  was  walking  and  started  rapidly  south-east 
from  the  center  of  the  traveled  road,  intending  to  cross  the 
parkway  just  south  of  the  timbers;  that  as  he  was  crossing 
the  gutter  he  tripped  and  fell  against  the  south  end  of  the 
timbers,  injuring  his  kidneys  quite  seriously ;  that  when  he 
got  up  he  saw  for  the  first  time  a  stone  in  the  gutter,  about 
a  foot  and  a  half  or  two  feet  south  of  the  south  end  of  the 
timbers  and  west  of  their  west  edges,  and  that  he  had  fallen 
by  reason  of  tripping  on  this  stone.  One  of  his  witnesses 
(Hill)  testified  that  having  heard  of  the  accident  he  went 
that  evening,  after  dark,  to  that  location,  and  on  lighting 
a  match  saw  a  stone  lying  about  four  feet  west  of  the  tim- 
bers and  a  little  south;  that  it  was  in  the  west  slope  of  the 
ditch  but  not  in  the  traveled  portion  of  the  road;  that  he 
could  not  tell  just  its  location,  because  it  was  dark;  that 
the  weeds  about  it  were  six  or  eight  inches  high ;  that  from 
the  appearance  of  the  weeds,  by  the  light  of  the  match,  he 
did  not  think  the  stone  had  been  there  a  great  while  but 
might  have  been  several  days!  He  further  testified  that  it 
weighed  about  twenty  pounds  and  that  he  removed  it,  but 
what  he  did  with  it  is  not  stated.  No  other  persons  testified 
that  they  had  ever  seen  the  rock  there.  Neither  the  police- 
man who  traveled  his  beat  along  there  six  or  seven  times 
on  the  day  of  the  accident,  nor  any  of  the  near  by  resi- 
dents, had  noticed  it. 

No  arbitrary  rule  can  be  laid  down  as  to  defects  in 
highways  or  streets  for  which  municipalities  will  be  liable 
or  as  to  the  degree  of  care  required  of  the  person  injured. 
Municipal  corporations  are  not  insurers  against  accidents. 
The  object  to  be  secured  is  reasonable  safety  for  travel, 
considering  the  amount  and  kind  of  travel  which  may  fairly 
be  expected  upon  the  particular  road  or  street.  A  highway 
in  the  country  need  not  be  of  the  same  character  as  a  street 
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in  a  large  city.  (Molway  v.  City  of  Chicago,  239  111.  486.) 
All  portions  of  a  public  Street,  from  side  to  side  and  end 
to  end,  are  for  public  use  in  the  appropriate  and  proper 
method,  but  the  only  duty  cast  upon  the  city  is  that  it  shall 
maintain  the  respective  portions  of  the  street  in  reasonably 
safe  condition  for  the  purposes  to  which  such  portions  of 
the  street  are  devoted.  (Kohlhof  v.  City  of  Chicago,  192 
111.  249;  2  Dillon  on  Mun.  Corp. — 2d  ed. — sec.  1019.) 
The  city  is  not  bound,  under  the  law,  to  keep  its  streets 
absolutely  safe.  It  is  only  bound  to  use  reasonable  care  to 
keep  its  streets  reasonably  safe  for  ordinary  travel  there- 
on by  persons  using  due  care  and  caution  for  their  safety. 
{City  of  Salem  v.  Webster,  192  111.  369;  Village  of  Lock- 
port  v.  Licht,  221  id.  35.)  "The  obstructions  or  defects 
in  the  streets  or  sidewalks  of  a  city,  to  make  the  corpora- 
tion liable,  must  be  of  such  a  nature  that  they  are  in  them- 
selves dangerous,  or  such  that  a  person  exercising  ordinary 
prudence  cannot  avoid  danger  or  injury  in  passing  them, — 
in  general,  such  defects  as  cannot  be  readily  detected."  City 
of  Aurora  v.  Pulfer,  56  111.  270. 

Municipal  corporations  cannot  be  held  liable  for  every 
accident  that  occurs  within  their  limits,  but  the  defect  must 
be  such  as  could  have  been  foreseen  and  avoided  by  ordi- 
nary care  and  prudence  of  the  city  authorities.  The  theory 
upon  which  the  appellee  has  presented  his  case  is,  that  the 
proximate  cause  of  the  accident  was  the  stone  in  the  gutter. 
Whether  a  defect  in  the  street  is  caused  by  the  act  of  a 
third  person  or  the  failure  of  the  city  to  repair  in  general, 
the  city  is  not  liable  unless  it  had  notice  of  the  defect,  or 
of  such  facts  and  circumstances  as  would  by  the  exercise 
of  reasonable  diligence  lead  a  prudent  person  to  such  knowl- 
edge. (City  of  Chicago  v.  Stearns,  105  111.  554;  Elliott  on 
Roads  and  Streets, — 2d  ed. — 626.)  It  is  not  claimed  that 
the  city  had  any  actual  notice  of  the  stone.  The  evidence 
fails  to  show  constructive  notice.  Generally,  it  is  a  ques- 
tion for  the  jury  whether  a  city  has  had  notice  of  a  defect 
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in  a  street.  Where  the  facts  are  undisputed  and  but  one 
reasonable  inference  can  be  drawn  from  them,  it  then  be- 
comes a  question  for  the  court.  Bell  v.  City  of  Henderson, 
74  S.  W.  Rep.  ( Ky . )  206 ;  City  of  Chicago  v.  Murphy,  84 
111.  224;  Blam  v.  Mt.  Sterling,  20  L.  R.  A.  (N.  S.)  512, 
note  on  p.  731. 

On  account  of  lack  of  notice  there  could  be  no  recov- 
ery in  this  case. 

The  judgments  of  the  circuit  and  Appellate  Courts  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


Juija  A.  Drum,  Appellee,  vs.  Stephen  H.  Drum  et  al — 

(Edward  Drum,  Appellant.) 

Opinion  Hied  June  20,  1011 — Rehearing  denied  October  12,  1011. 

1.  Appeals  and  errors — when  admission  of  incompetent  evi- 
dence in  chancery  case  will  not  reverse.  The  admission  of  incom- 
petent evidence  in  a  chancery  case  is  not  ground  for  a  reversal  if 
there  is  sufficient  competent  evidence  to  sustain  the  decree,  as  it 
is  presumed  by  the  court  of  review  that  the  chancellor  considered 
only  the  competent  evidence. 

2.  Deeds — when  a  decree  reforming  a  mistake  in  a  deed  is  au- 
thorised. A  decree  reforming  a  deed  from  one  of  the  heirs  to  the 
widow  so  as  to  make  it  convey  a  fee  simple  title  instead  of  a  life 
estate  is  authorized,  where  the  proof  is  clear  that  the  heirs  and 
the  widow  intended  by  their  agreement  to  make  a  fair  division  of 
the  property  between  them  and  that  the  mistake  in  the  deed  was 
mutual  and  common  to  both  parties  to  the  deed. 

3.  Equity — when  a  court  of  equity  may  establish  legal  rights. 
Where  a  controversy  contains  equitable  features  which  authorize 
a  court  of  equity  to  take  jurisdiction  of  the  case,  that  court  should 
retain  jurisdiction  for  all  purposes,  and  may  establish  purely  legal 
rights  and  grant  legal  remedies  growing  out  of  the  contract  in 
suit  which  might  otherwise  be  cognizable  only  in  a  court  of  law. 

4.  Same — when  a  decree  ordering  payment  of  money  is  proper. 
Where  the  assignment  to  the  widow  of  all  claims  for  money  due 
the  intestate,  including  a  claim  for  a  certain  amount  of  rent  due 
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him  from  an  heir,  is  a  part  of  the  transaction  whereby  the  widow 
and  heirs  made  a  division  of  the  property  without  administration, 
it  is  not  improper,  on  granting  the  prayer  of  a  bill  to  correct  a 
mistake  in  the  deed  made  to  the  widow  as  a  part  of  that  transac- 
tion, to  decree  payment,  by  the  heir,  of  the  claim  for  rent,  as  fur- 
ther prayed  in  the  bill  under  appropriate  allegations  as  to  facts. 

5.  Same — when  it  is  error  to  decree  the  payment  of  interest. 
Where  a  court  of  equity,  as  an  incident  to  the  equitable  relief 
granted,  decrees  the  payment  of  a  sum  of  money  which  the  de- 
fendant had  agreed  to  pay  to  complainant,  it  is  error  to  decree 
payment  of  interest  on  such  amount  where  there  is  no  evidence 
of  facts  which  would  justify  the  allowance  of  interest  had  a  suit 
been  brought  in  a  court  of  law  to  recover  the  money. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;   the 
Hon.  Iy>GAR  EldrEdge,  Judge,  presiding. 

McDougall  &  Chapman,  for  appellant. 

C.  G.  Faxon,  and  Browne  &  Wiley,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Edward  W.  Drum  died  intestate  in  LaSalle  county,  Illi- 
nois, on  September  12,  1900.  He  left  surviving  appellee, 
Julia  A.  Drum,  his  widow,  and  Edward  Drum  (appellant) 
and  Stephen  H.  Drum,  his  only  children  and  only  heirs-at- 
law.  He  died  seized  of  one  hundred  and  thirteen  acres  of 
land  in  North ville  township  and  one  hundred  acres  of  land 
in  Adams  township,  in  LaSalle  county,  and  at  the  time  of 
his  death  owned  a  note  for  $2000,  secured  by  a  mortgage 
on  the  farm  of  his  son  Stephen  H.  Drum,  situated  in  the 
State  of  Iowa,  $1000  in  cash,  an  account  for  $400  rent  due 
from  appellant,  and  about  $200  in  chattel  property.  There 
is  some  testirflony  that  he  also  owned  a  mortgage  for  $3000. 
Appellant  is  the  only  witness  who  testified  to  that  fact,  and 
from  his  testimony  it  appears  this  mortgage,  if  it  existed, 
was,  in  fact,  the  property  of  appellee.  He  owed  no  debts. 
Within  a  day  or  two  after  his  burial  his  widow  and  two 
sons  held  a  conference  and  it  was  agreed  that  there  should 
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be  no  administration  upon  the  estate.    During  the  lifetime 
of  his  father  Stephen  H.  Drum  had  received  advancements 
from  him,  amounting,  with  interest,  to  the  sum  of  $6000. 
He  proposed  that  if  the  note  and  mortgage  for  $2000  which 
the  estate  held  against  him  should  be  canceled  and  delivered 
to  him,  he  would  be  satisfied  with  that  and  the  advance- 
ments he  had  already  received  as  his  full  share  from  his 
father's  estate,  and  that  the  real  estate  and  remainder  of 
the  personal  property  might  be  divided  between  his  mother 
and  bis  brother,  Edward  Drum,  appellant.     This  proposi- 
tion was  accepted,  and  it  was  further  agreed  that  appellee 
should  be  given  all  the  personal  property  of  the  estate,  in- 
cluding the  accounts  due  and  owing  to  Edward  W.  Drum 
at  the  time  of  his  death.     As  to  these  facts  there  is  no 
controversy.    In  this  conference  the  disposition  of  the  land 
was  determined  upon.     The  two  brothers  went  to  the  vil- 
lage of  Somonauk,  where  Stephen,  the  elder,  procured  the 
services  of  L.  B.  Olmstead,  an  attorney  at  law,  to  draft  the 
deeds  which  should  put  the  title  to  the  real  estate  in  appel- 
lant and  appellee.     He  drew  three  deeds, — one  to  be  exe- 
cuted by  Stephen  and  his  wife  to  appellant  quit-claiming  all 
interest  in  the  whole  of  the  real  estate ;   one  from  appellee 
to  appellant  quit-claiming  all  interest  in  the  one  hundred 
and  thirteen  acres  of  land  in  Northville  township;  and  one 
from  appellant  to  appellee  conveying  to  her  a  life  estate  in 
the  one  hundred  acres  in  Adams  township  and  the  use  of 
three  rooms  in  the  dwelling  house  on  the  farm  in  North- 
ville township.    The  note  for  $2000  was  canceled  and  the 
mortgage  securing  the  same  was  released  and  they  were 
delivered  to  Stephen  H.  Drum.    The  remainder  of  the  per- 
sonal property  was  delivered  to  appellee,  and  she  went  into 
possession  of  the  one  hundred  acre  farm  in  Adams  town- 
ship.    Appellant  took  possession  of  the  Northville  town- 
ship farm.     A  short  time  before  the  bill  was  filed  herein 
appellee  endeavored  to  sell  a  portion  of  the  Adams  town- 
ship farm,  when,  as  she  claimed,  she  discovered  for  the 
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first  time  that  she  owned  only  a  life  estate  instead  of  an 
estate  in  fee  simple.  She  thereupon  filed  this  bill,  in  which, 
after  reciting  the  death  of  her  husband  and  that  part  of 
the  agreement  entered  into  between  her  sons  and  herself, 
as  hereinabove  set  forth,  she  alleged  that  by  the  agreement 
then  entered  into  it  was  agreed  between  her  said  sons  and 
herself  that  she  should  receive  all  the  personal  property  and 
a  fee  simple  estate  in  the  farm  in  Adams  township,  but  that 
by  a  mutual  mistake  of  the  parties  the  deed  was  so  drafted 
as  to  give  her  a  life  estate  in  that  farm  instead  of  an  es- 
tate in  fee  simple,  as  was  agreed  and  intended,  and  prayed 
that  the  deed  be  reformed  so  as  to  express  the  true  agree- 
ment and  intention  of  the  parties  thereto.  Stephen  H. 
Drum  and  appellant  were  both  made  defendants.  Appel- 
lant answered  the  bill.  Stephen  H.  Drum  was  defaulted. 
The  cause  was  referred  to  the  master  in  chancery  of  La- 
Salle  county  to  take  and  report  the  proofs.  Upon  the  re- 
port of  the  proof  by  the  master  a  hearing  was  had,  and 
the  court  entered  a  decree  reforming  the  deed,  vesting  title 
to  the  Adams  township  land  in  appellee  in  fee  simple,  and 
entered,  judgment  against  appellant  and  in  favor  of  appel- 
lee for  $595,  being  the  rent,  and  interest  thereon,  which 
the  bill  alleged  to  be  due,  and  costs  of  suit.  From  this 
decree  appellant  has  perfected  this  appeal. 

The  grounds  upon  which  appellant  relies  for  reversal 
are,  that  the  court  considered  incompetent  testimony  offered 
on  the  part  of  appellee,  and  that  the  decree  is  contrary  to 
the  evidence  and  to  the  law.  An  inspection  of  this  rec- 
ord discloses  that  some  testimony  was  taken  by  the  master 
which  is  incompetent.  To  this  testimony  appellant  inter- 
posed objections  and  motions  to  strike,  which  were  not 
passed  upon.  By  its  decree  the  court  specifically  based  its 
findings  upon  the  competent  evidence  in  the  cause,  and  upon 
review  it  will  be  presumed  that  the  court  considered  only 
the  competent  evidence  if  there  be  any  competent  evidence 
in  the  case.    From  a  careful  examination  of  the  record  we 
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are  convinced  that  the  decree  of  the  court  is  amply  sus- 
tained by  the  competent  evidence  in  the  case. 

Appellee  and  Stephen  H.  Drum  testified  on  behalf  of 
appellee  as  to  the  agreement  entered  into  between  appellee 
and  her  two  sons  shortly  after  the  death  of  her  husband, 
relative  to  the  division  and  disposition  of  the  estate,  both 
real  and  personal.  They  both  testified  that  it  was  mutually 
agreed  among  them  that  the  $2000  mortgage  was  to  be 
canceled  and  released,  and  that,  together  with  the  advance- 
ments already  received  by  him,  should  constitute  all  that 
Stephen  H.  Drum  should  receive  from  the  estate ;  that  the 
mother  should  receive  all  the  personal  property  and  an  ab- 
solute title  to  the  Adams  township  farm  and  the  use  of 
three  rooms  in  the  dwelling  house  on  the  Northville  town- 
ship farm,  and  that  appellant  should  be  given  the  Northville 
township  farm.  They  both  testified  that,  during  this  con- 
ference, while  appellant  was  present  he  took  no  part  in  the 
conversation.  Appellant,  however,  upon  his  part  testified 
that  he  took  what  they  had  a  mind  to  give  him,  and  that 
if  they  saw  fit  to  give  him  the  title  to  the  Northville  town- 
ship farm  and  his  mother  the  title  outright  to  the  Adams 
township  farm  it  was  satisfactory  to  him.  He  made  no 
objection  whatever  to  the  proposals  made  by  his  mother 
and  brother,  and,  in  effect,  admits  that  he  agreed  to  and 
acquiesced  in  whatever  arrangement  was  made  on  that  oc- 
casion. Stephen  testifies  that  he  called  upon  L.  B.  Olm- 
stead  at  Somonauk,  consulted  him  about  the  possibility  of 
being  able  to  settle  the  estate  without  administration,  told 
him  of  the  division  which  had  been  agreed  upon  and  em- 
ployed him  to  draw  the  necessary  release  and  conveyances. 
Shortly  thereafter  Olmstead  called  at  the  home  of  appel- 
lant and  appellee,  who  were  living  together,  procured  from 
the  appellee  an  affidavit  as  to  the  heirship  of  the  father, 
and  a  few  days  thereafter  returned  with  the  release  and 
deeds  for  execution.  Both  Olmstead  and  appellant  testified 
that  Stephen  was  present  on  this  occasion.     On  the  other 
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hand,  Stephen  and  appellee  both  testified  that  he  was  not 
there  but  had  returned  to  his  home  in  Iowa  before  this 
visit  of  Olmstead.  Mrs.  Drum  testifies  that  while  Olmstead 
read  the  deed  from  Edward  to  her  on  this  occasion,  that 
portion  of  the  deed  which  limited  her  estate  to  one  for  her 
life  was  not  read,  while,  on  the  other  hand,  Olmstead  tes- 
tified that  he  read  the  whole  of  the  deed  and  explained 
to  her  specifically  the  extent  of  the  interest  in  the  Adams 
township  farm  conveyed  to  her  by  this  deed.  Olmstead 
was  called  as  a  witness  on  behalf  of  appellant,  and  testified 
that  the  deed  from  Edward  to  his  mother  was  drawn  ac- 
cording to  the  terms  given  to  him  and  that  it  was  read  and 
fully  explained  to  the  parties  at  the  time  of  its  execution. 
Edward  Drum  did  not  testify  as  to  what  the  agreement 
was  which  was  entered  into  between  his  mother,  his  brother 
and  himself,  but  he  did  testify  that  at  the  time  he  executed 
the  deed  to  his  mother  Olmstead  read  the  deed  to  her  and 
explained  to  her  that  she  was  receiving  a  life  estate,  only, 
in  the  lands  conveyed  to  her,  and  that  "everything  seemed 
to  be  satisfactory."  A  short  time  after  the  father's  death 
Miss  Cole,  a  sister  of  Mrs.  Drum,  came  to  live  with  her  at 
the  dwelling  house  on  the  Northville  township  farm.  She 
testified  that  a  short  time  after  she  arrived  there  appellant 
asked  her  if  she  knew  whether  his  mother  had  made  a  will 
during  a  recent  visit  she  had  made  to  the  State  of  New 
York,  and  that  she  told  him  she  had  not  and  asked  him 
why  he  desired  to  know,  to  which  she  testifies  he  replied 
that  when  his  mother  went  away  she  was  angry ;  that  they 
had  had  a  little  trouble  *and  he  was  afraid  she  had  made  a 
will,  and  that  his  mother  had  promised  him  if  he  would  be 
a  good  boy  she  would  give  him  the  Adams  township  farm. 
Edward  testified  that  he  did  not  remember  having  such  a 
conversation  and  did  not  think  his  aunt  had  said  anything 
to  him  about  that. 

Appellee  testifies  that  when  she  discovered  the  mistake 
in  the  deed  she  informed  appellant  of  the  fact,  and  that 
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he  told  her  he  was  not  surprised  at  all;    that  he  thought 
Olmstead  did  not  know  what  he  was  doing  when  he  drew 
the  deeds.       On  his  cross-examination  appellant  did  not 
deny  that  he  had  made  that  statement,  but  says  that  he  does 
not  think,  when  the  matter  was  first  mentioned  to  him,  that 
he  said  he  was  not  surprised.    Miss  Cole  testified  that  when 
the  mistake  in  the  deed  was  discovered  she  called  at  the 
office  of  Olmstead  and  informed  him  of  the  fact,  and  that 
he  told  her  he  would  swear  that  the  deed  conveyed  to  Mrs. 
Drum  an  absolute  fee  simple  title.     This  testimony  was 
produced  in  rebuttal  of  the  cross-examination  of  Olmstead 
wherein  he  denied  that  conversation.     Olmstead  admitted 
that  it  was  Miss  Cole  who  called  his  attention  to  the  mis- 
take, and  that  she  informed  him  that  Mrs.  Drum  had  been 
given  a  life  estate,  only,  in  the  farm  instead  of  a  fee  simple 
estate,  as  was  intended.     He  admitted  that  he  thereupon 
secured  copies  of  the  deeds  which  he  had  drawn  on  that 
occasion,  from  the  recorder  of  LaSalle  county,  for  the  pur- 
pose, as  h§  says,  of  determining  whether  he  had  made  a 
mistake  in  the  description,  although  he  does  not  contend 
that  Miss  Cole  had  complained  of  any  other  mistake  than 
that  Mrs.  Drum  had  been  given  a  life  estate,  only,  in  the 
Adams  township  farm.    Upon  his  cross-examination  Olm- 
stead was  asked  if  some  time  after  he  had  drawn  these 
deedp  he  did  not  prepare  a  will  for  Mrs.  Drum.     He  tes- 
tified that  he  had  no  recollection  of  that  fact.     The  will 
was  then  produced,  and  the  witness  admitted  that  it  was  in 
his  handwriting  and  that  he  had  signed  it  as  one  of  the 
attesting  witnesses  but  still  denied  having  any  recollection 
of  the  circumstance  of  drawing  and  witnessing  the  will, 
and  he  stated  that  the  will  itself  did  not  serve  to  refresh 
his  recollection.     By  this  will  the  sister,  Miss  Cole,  was 
given  a  life  estate  in  eighty  acres  of  the  Adams  township 
farm  and  the  remaining  twenty  acres  in  fee  simple,  the  re- 
mainder in  the  eighty  acres,  after  the  death  of  Miss  Cole, 
being  devised  to  a  son  of  Stephen  H.  Drum.    Olmstead  de- 
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nied  that  in  a  conversation  with  appellee,  in  the  presence  of 
Miss  Cole,  in  his  office,  three  or  four  years  after  the  exe- 
cution of  this  deed,  when  appellee  was  attempting  to  secure 
his  services  in  having  her  name  entered  on  the  tax  books 
of  LaSalle  county  as  the  owner  of  the  Adams  township 
farm,  he  told  her  that  that  land  was  hers  individually  and 
that  she  could  do  with  it  as  she  pleased.  Appellee  and 
Miss  Cole  both  testify  that  Olmstead  made  this  statement 
on  that  occasion. 

From  the  testimony  of  appellee  and  Stephen  H.  Drum 
as  to  what  agreement  was  entered  into  at  the  conference 
shortly  after  the  death  of  the  father,  and  from  the  testi- 
mony of  appellant  himself  that  he  accepted  the  proposition 
just  as  it  was  made  to  him  by  his  mother  and  his  brother, 
it  is  clear  that  the  agreement  as  entered  into  did  not  con- 
template that  appellee  should  receive  a  life  estate,  only,  in 
the  Adams  township  farm,  but  that  she  was  to  receive  a 
conveyance  of  that  farm  in  fee  simple. 

The  situation  and  condition  of  this  estate,  while,  of 
course,  not  conclusive  as  to  the  agreement  or  contract  en- 
tered into  among  the  parties,  tends  strongly  to  sustain  the 
contention  of  appellee.  It  is  clear  that  appellee  and  her 
sons  were  endeavoring  to  make  a  fair  and  equitable  divi- 
sion of  the  estate  of  the  husband  and  father,  and  they  wrere 
attempting  to  accomplish  this  division  without  the  necessity 
of  incurring  costs  of  administration.  The  testimony  dis- 
closes that  at  the  time  of  the  death  of  Edward  W.  Drum 
the  Northville  township  farm,  consisting  of  one  hundred 
and  thirteen  acres,  was  worth  about  $100  per  acre.  The 
Adams  township  farm,  consisting  of  one  hundred  acres, 
was  worth  about  $70  per  acre.  The  personal  estate  con- 
sisted of  the  $2000  note  and  mortgage  due  from  Stephen, 
$1000  in  cash,  $400  due  from  Edward  for  rent  and  about 
$200  in  chattel  property.  Adding  to  this  the  advancements 
of  $6000  which  had  theretofore  been  made  to  Stephen,  we 

r 

find  the  total  value  of  the  estate  at  the  time  of  the  death 
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of  Edward  W.  Drum  to  be  $27,900.    By  conveying  to  Ed- 
ward the  Northville  township  farm  he  received  in  value 
$11,300  as  his  portion  of  the  estate,  less  whatever  the  use 
of  the  three  rooms  in  the  dwelling  house  by  his  mother 
during  her  lifetime  might  be  worth.     Appellee  was  sixty- 
three  years  of  age  at  the  time  her  husband  died.     By  es- 
timating the  value  of  her  homestead  and  dower  and  her 
award  and  adding  to  that  one-third  of  the  personal  prop- 
erty remaining,  and  subtracting  that  sum  from  the  total 
value  of  the  estate,  including  the  $6000  theretofore  ad- 
vanced to  Stephen,  it  will  be  seen  that  one-half  of  the  re- 
mainder (which  would  be  the  value  of  the  share  of  each  of 
the  sons)  would  be  approximately  the  value  of  the  North- 
ville farm.    It  will  thus  be  seen  that  by  giving  appellee  the 
absolute  title  to  the  Adams  township  farm  by  this  agree- 
ment, it  was  Stephen,  and  not  appellant,  who  was  making 
concessions  to  his  mother.     There  is  not  a  suggestion  in 
this  record  that  it  was  intended  that  Edward  should  be 
given  any  advantage  in  this  settlement  or  should  receive 
any  more  than  his  legal  share  and  interest  in  the  estate  of 
his  father.    The  decree  of  the  court  in  reforming  this  deed 
by  striking  out  the  words  limiting  the  estate  of  appellee  in 
the  Adams  township  farm  to  a  life  estate  is  neither  con- 
trary to  the  evidence  nor  the  law.    The  proof  discloses  that 
a  mistake  of  fact  was  made,  and  this  mistake,  which  was 
mutual  and  common  to  both  parties  to  the  instrument,  was 
proven  by  clear  and  convincing  evidence. 

The  decree  found  further  that  by  the  terms  of  this 
agreement  between  the  parties  appellant  agreed  and  prom- 
ised to  pay  to  appellee  $400  rent  due  his  deceased  father  at 
the  time  of  his  death,  with  interest  on  the  same  from  the 
date  of  the  death  of  his  father,  and  decreed  that  he  should 
pay  her,  within  sixty  days  from  the  date  of  the  decree,  the 
sum  of  $595,  being  the  rent  due  from  him,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum.  Complaint 
is  made  that  the  court  erred  in  so  decreeing,  and  that  there 
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is  nothing  in  the  record  on  which  to  Base  this  finding  and 
decree  of  the  court.     The  bill  alleged  that  at  the  time  of 
his  death  Edward  W.  Drum  was  the  owner  of  the  sum  of 
$400  rent  money  due  him  from  appellant  for  the  Northville 
township  farm  for  the  year  previous  to  his  death;    that 
appellant,  although  often  requested,  had  neglected  and  re- 
fused to  pay  appellee  said  sum,  and  prayed  that  appellant 
be  decreed  to  pay  appellee  said  sum  of  $400,  with  interest 
since  the  death  of  Edward  W.  Drum.     By  his  answer  ap- 
pellant admitted  that  at  the  time  of  his  father's  death  he 
was  the  owner  of  the  sum  of  $400  rent  due  from  appellant, 
and  that  by  the  terms  of  the  agreement  entered  into  among 
his  mother,  his  brother  and  himself  it  was  agreed  that  his 
mother  should  have,  among  other  things,  all  accounts  due 
his  father  at  the  time  of  his  death.    On  the  hearing  appel- 
lee testified  that  appellant  had  never  paid  this  rent  money. 
Appellant  did  not  testify  upon  this  subject  at  all.    The  as- 
signment of  this  account  was  a  part  of  the  same  agreement 
whereby  the  lands  in  question  were  contracted  to  be  con- 
veyed to  appellee.    While  a  bill  in  equity  could  not  be  main- 
tained if  brought  merely  for  the  purpose  of  recovering  this 
rent  money,  it  does  not  follow  that  a  court  of  equity,  un- 
der the  circumstances  of  this  case,  cannot  enter  a  money 
decree  for  the  payment  of  the  amount  of  rent  money  due. 
The  controversy  here  contains  an  equitable  feature  which 
authorizes  a  court  of  equity  to  take  cognizance,  and  that 
court  should  retain  jurisdiction  for  all  purposes,  and  may 
establish  purely  legal  rights  and  grant  legal  remedies  grow- 
ing out  of  the  contract  which  might  otherwise  be  beyond 
the  scope  of  its  authority.    Stickney  v.  Goudy,  132  111.  213. 
The  proof  here  is  sufficient  to  authorize  the  entry  of  a 
money  decree  for  the  payment  of  the  $400  due  but  we  do 
not  deem  it  sufficient  to  authorize  a  decree   for  interest. 
While  appellant  admits,  by  his  answer,  that  at  the  time  of 
his  father's  death  he  owed  him  $400  for  rent,  and  also  that 
all  accounts  due  his  father  were  by  the  agreement  entered 
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into  assigned  to  his  mother,  it  does  not  appear  whether 
the  lease  under  which  this  rent  accrued  was  a  written  or  a 
verbal  one,  or  whether  it  was  agreed  among  the  parties,  at 
the  time  they  entered  into  the  agreement  in  question,  that 
$400  was  the  amount  due  and  that  appellant  then  promised 
10  pay  the  sum  of  $400  as  the  amount  of  rent  due.  Neither 
does  it  appear,  as  is  alleged  in  the  bill  of  complaint,  that 
any  demand  or  request  had  ever  been  made  upon  appellant 
to  pay  this  rent  or  that  he  had  ever  refused  to  pay  it.  Un- 
der these  facts,  had  appellee  brought  her  suit  at  law  against 
appellant  to  recover  this  amount  due  her  she  would  not 
have  been  entitled  to  recover  any  interest,  and  we  know 
of  no  reason  why  a  court  of  equity,  under  these  circum- 
stances, should  enforce  the  payment  of  interest. 

The  decree  of  the  circuit  court  will  be  modified  by  strik- 
ing out  of  the  findings  therein  contained  the  following: 
"The  said  defendant  Edward  Drum  agreed  and  promised 
to  pay  to  the  said  complainant  the  sum  of  four  hundred 
($400)  dollars,  the  rent  that  was  due  the  said  Edward 
W.  Drum,  deceased,  for  the  year  prior  to  the  decease  of 
the  said  Edward  W.  Drum,  with  interest  on  said  sum  of 
four  hundred  ($400)  dollars  from  September  12,  1900,.  the 
date  of  the  death  of  the  said  Edward  W.  Drum.  The  court 
further  finds  that  there  is  now  due  from  the  said  defendant 
Edward  Drum  to  the  said  complainant,  Julia  A.  Drum, 
with  interest  thereon  as  aforesaid,  the  sum  of  five  hundred 
ninety-five  ($595 )  dollars,"  and  inserting  in  lieu  thereof  the 
following:  "It  was  agreed  that  all  accounts  due  the  de- 
ceased should  be  paid  to  and  become  the  property  of  said 
complainant;  that  at  the  time  of  the  death  of  his  father 
there  was  then  due  from  Edward  Drum  to  his  father  the 
sum  of  $400  for  rent,  and  that  by  the  terms  of  said  agree- 
ment said  sum  of  $400  for  rent  due  deceased  became  due 
and  payable  to  complainant,  Julia  A.  Drum,"  and  by  strik- 
ing out  of  the  ordering  part  of  said  decree  the  words  and 
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figures,  "five  hundred  ninety-five  ($595)  dollars"  and  in- 
serting in  lieu  thereof  the  following :  "$400."  In  all  other 
respects  the  decree  is  affirmed. 

Decree  affirmed  as  modified. 


Henry  Plaff,  Appellee,  vs.  The  Pacific  Express  Com- 
pany, Appellant. 

Opinion  Hied  June  20,  ign — Petition  stricken  October  12,  ion. 

1.  Practice — when  judgment  by  default  for  want  of  appearance 
is  improper.  Where  the  defendant  has  a  written  appearance  on 
file  it  is  error  to  enter  a  judgment  by  default  for  want  of  appear- 
ance, as  the  proper  judgment  in  such  case  is  a  judgment  nil  dicit 
or  for  want  of  a  plea;  but  the  error  is  not  one  which  should  re- 
verse the  judgment. 

2.  Same — when  denial  of  motion  to  set  aside  judgment  by  de- 
fault is  proper.  It  is  not  error  to  decline  to  set  aside  a  judgment 
by  default,  even  though  the  defaulted  party  may  have  a  meritori- 
ous defense,  if  he  or  his  attorney  has  been  guilty  of  negligence. 

3.  Same — judgment  not  void  because  no  cost  bond  was  filed.  A 
judgment  in  favor  of  a  non-resident  plaintiff  is  not  void  because 
no  cost  bond  was  then  on  file,  and  if  he  files  a  cost  bond  on  de- 
fendant's motion  to  dismiss  the  suit  for  want  of  such  bond  it  is 
not  error  for  the  court  to  deny  the  motion,  and  such  denial  amounts 
to  leave  to  file  the  bond. 

4.  Same — defendant's  rights  are  not  entirely  foreclosed  by  de- 
fault. After  default  in  assumpsit  the  defendant  company  cannot 
dispute  the  allegations  of  the  declaration  or  deny  the  cause  of 
action,  but  it  has  the  right  to  appear  and  cross-examine  the  plain- 
tiffs witnesses  and  introduce  witnesses  on  the  question  of  dam- 
ages, ask  for  instructions  on  that  question  and  preserve  its  right 
in  those  respects  by  a  bill  of  exceptions. 

5.  Carriers — rule  where  carrier  limits  common  law  liability  in 
shipper's  receipt.  In  Illinois,  in  order  to  bind  the  consignor  by  a 
restriction  of  common  law  liability  inserted  by  a  common  carrier 
in  its  receipt  for  the  goods,  it  must  appear  that  the  consignor  was 
aware  of  the  restriction  in  the  receipt,  and  if  it  is  sought  to  bind 
the  consignee  it  must  also  appear  that  the  consignor  had  authority 
to  bind  the  consignee  by  making  the  contract  subject  to  such  re- 
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striction.     (Merchants'  Despatch  Transportation  Co.  v.  Joesting, 
89  111.  152,  adhered  to.) 

6.  Same — default  admits  allegation  that  defendant  carrier  was 
negligent.  In  assumpsit  against  a  common  carrier  to  recover  for 
the  loss  of  a  consignment,  a  default  admits  the  allegation  of  the 
declaration  that  the  consignment  was  lost  through  the  negligence 
of  the  defendant. 

Cartwright,  J.,  dissenting. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge, 
presiding. 

John  Gibson  Ha^e,  for  appellant. 

Clinton  C.  Collins,  and  E.  S.  Metcalf,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit  commenced  by  the  ap- 
pellee against  the  appellant  in  the  superior  court  of  Cook 
county  to  recover  the  value  of  a  shipment  of  merchandise 
delivered  by  Spaulding  &  Co.,  as  consignors,  in  the  city  of 
Chicago,  Illinois,  of  whom  the  appellee  had  purchased  said 
merchandise,  to  the  appellant,  as  a  common  carrier,  for 
shipment  to  the  appellee,  as  consignee,  at  El  Paso,  Texas, 
the  place  of  residence  of  the  appellee.  The  declaration  con- 
tained two  counts,  which,  in  substance,  are  as  follows : 

The  first  count  charges  that  the  defendant,  at  the  time 
of  the  making  of  the  promise  hereinafter  referred  to,  was 
a  common  carrier  of  goods  and  chattels  for  hire  from  the 
city  of  Chicago,  Cook  county,  Illinois,  to  El  Paso,  Texas ; 
that  the  defendant  being  such  common  carrier,  the  plain- 
tiff, on  or  about  the  21st  day  of  December,  1906,  .at  Chi- 
cago, Illinois,  at  the  request  of  the  defendant,  caused  to  be 
delivered  to  defendant  certain  goods  and  chattels  of  the 
plaintiff,  to-wit,  one  hair-brush,  one  comb,  two  colognes, 
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two  puff-boxes,  one  ring,  two  pencils,  one  cigar-cutter,  one 
cigar  case,  one  bridge  set,  one  purse,  one  brooch,  one  match- 
box and  one  card  case,  of  the  value  of  $538,  to  be  taken 
care  of  and  safely  carried  by  defendant,  as  such  carrier, 
from  the  city  of  Chicago,  Illinois,  to  El  Paso,  Texas,  and 
there  safely  delivered  by  the  defendant  for  the  plaintiff; 
that  in  consideration  thereof  and  of  certain  reward  to  de- 
fendant in  that  behalf,  the  defendant,  at  Chicago,  Illinois, 
promised  the  plaintiff  to  take  care  of  the  said  goods  and 
chattels  and  safely  carry  the  same  from  Chicago,  Illinois, 
to  El  Paso,  Texas,  and  there  deliver  the  same  for  the  plain- 
tiff; that  although  the  defendant,  as  such  carrier,  then  and 
there  received  the  said  goods  and  chattels  for  the  purpose 
aforesaid,  yet  not  regarding  its  said  promises  it  has  not 
taken  care  of  the  said  goods  and  chattels  or  safely  carried 
and  delivered  the  same  for  the  plaintiff,  but,  on  the  con- 
trary thereof,  so  carelessly  behaved  itself  in  that  respect 
that  the  said  goods  and  chattels,  by  and  through  the  mere 
negligence  and  improper  conduct  of  defendant  and  its  ser- 
vants, afterwards,  to-wit,  on  the  day  aforesaid,  became  and 
were  lost  to  plaintiff. 

The  second  count  charges  that  on  the  day  aforesaid,  at 
Chicago,  Illinois,  the  defendant  became  and  was  indebted 
to  the  plaintiff  in  the  sum  of  $538  for  the  loss  of  the  said 
goods  and  chattels  (describing  them  as  goods,  wares  and 
merchandise,)  then  and  there  delivered  to  the  defendant, 
to  be  carried  by  the  defendant  from  Chicago,  Illinois,  to 
El  Paso,  Texas,  and  being  so  indebted,  the  defendant,  in 
consideration  thereof,  then  and  there  promised  the  plaintiff 
to  pay  to  him  the  said  sum  of  money  on  request,  and  that, 
though  thereafter  requested  so  to  do,  the  defendant  has  not 
paid  such  sum  or  any  part  thereof. 

A  summons  was  duly  issued  returnable  to  the  Septem- 
ber term,  1907,  which  was  served  on  July  8,  1907.  On 
September  3  the  appellant  filed  its  appearance  in  writing, 
and  on  the  7th  day  of  the  same  month  a  default  was  en- 
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tered  against  the  appellant,  the  order  being  in  the  following 
terms :  "On  this  day  comes  the  plaintiff,  and  it  appearing 
to  the  court  that  due  personal  service  of  the  summons  has 
been  had  on  defendant  for  at  least  ten  days  before  the  first 
day  of  this  term,  and  the  defendant  being  now  thrice  called 
in  open  court  comes  not,  nor  does  any  person  for  it,  but 
herein  makes  default,  wjiich  is,  on  motion  of  the  plaintiff, 
ordered  to  be  taken  and  the  same  is  hereby  entered  of  rec- 
ord; wherefore  the  plaintiff  ought  to  have  and  recover  of 
and  from  the  defendant  his  damages  sustained  herein  by 
reason  of  the  premises."  On  the  14th  day  of  May,  1908, 
the  appellant  entered  its  motion  to  set  aside  said  default 
and  for  leave  to  plead,  on  two  grounds:  First,  that  the 
court  had  no  right  to  enter  a  default  against  it,  as  it  had 
a  written  appearance  on  file ;  and  secondly,  that  the  default 
was  wrongfully  entered,  as  the  appellee  was  a  non-resident 
and  at  the  time  of  the  entering  of  the  default  no  cost  bond 
was  on  file.  The  appellant  filed  affidavits  with  its  motion 
to  set  aside  the  default,  setting  up  its  grounds  of  defense 
to  the  action  upon  the  merits.  The  court  overruled  the  mo- 
tion  to  set  aside  the  default,  whereupon  the  appellant  moved 
the  court  to  dismiss  the  suit  for  want  of  a  cost  bond,  and 
thereupon  the  appellee  filed  a  cost  bond  and  the  motion  to 
dismiss  the  suit  was  overruled.  A  jury  was  then  waived, 
and  the  court  assessed  the  damages  of  the  appellee  at  $538 
and  rendered  judgment  against  appellant  for  that  amount 
and  costs,  from  which  judgment  appellant  prosecuted  an  ap- 
peal to  the  Appellate  Court  for  the  First  District,  where 
the  judgment  of  the  superior  court  was  affirmed,  and  the 
Appellate  Court  having  granted  a  certificate  of  importance, 
a  further  appeal  has  been  prosecuted  to  this  court. 

The  first  contention  of  the  appellant  is  that  the  court 
erred  in  entering  a  default  judgment  against  it,  as  it  is  said 
at  the  time  of  the  entering  of  said  judgment  it  had  a  writ- 
ten appearance  on  file.  We  think  it  manifest  that  a  judg- 
ment by  default,  after  an  appearance  has  been  filed,   for 
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want  of  an  appearance  is  irregular,  and  that  the  proper  or- 
der in  such  case  is  judgment  nil  dicit  or  for  want  of  a  plea. 
The  entering  of  a  default  judgment  for  want  of  an  appear- 
ance instead  of  for  want  of  a  plea,  after  an  appearance  is  on 
file,  is,  however,  a  mere  irregularity  and  should  not  work 
a  reversal  of  a  judgment.  Although  a  defaulted  party  has 
a  meritorious  defense,  a  default  will  not  be  set  aside  if  he 
or  his  attorney  has  been  guilty  of  negligence.  Mendell  v. 
Kimball,  85  111.  582;  Walsh  v.  Walsh,  114  id.  655;  Hitch- 
cock v.  Herzer,  90  id.  543. 

It  is  next  contended  that  the  court  erred  in  declining  to 
dismiss  the  suit  for  want  of  a  cost  bond.  A  judgment  in 
favor  of  a  non-resident  plaintiff  is  not  void  because  the 
record  fails  to  show  that  the  plaintiff  gave  a  cost  bond. 
(Palmer  v.  Riddle,  180  111.  461.)  If  a  non-resident  brings 
suit  without  filing  a  cost  bond  and  afterwards  files  one  with- 
out first  obtaining  leave  of  court  so  to  do,  this  will  be  a 
substantial  compliance  with  the  statute,  and  the  denial  of  a 
motion  to  dismiss  the  suit  amounts  to  leave  to  file  a  bond. 
(Baker  v.  Palmer,  83  111.  568.)  The  court  did  not  err  in 
declining  to  dismiss  the  suit  for  want  of  a  cost  bond.  The 
defendant's  rights  were  not,  hoWever,  wholly  foreclosed  by 
the  default.  While  the  default  admitted  every  material  al- 
legation of  the  declaration  it  did  not  admit  the  amount  of 
damages.  The  defendant,  on  the  execution  of  the  writ  of 
inquiry  before  the  court,  could  not  introduce  evidence  tend- 
ing to  dispute  the  allegations  of  the  declaration  or  to  show 
the  plaintiff  had  no  cause  of  action,  as  the  default  admitted 
the  cause  of  action  stated  in  the  declaration;  still,  it  had 
the  right  to  appear  and  cross-examine  plaintiff's  witnesses 
and  introduce  witnesses  on  its  part  on  the  question  of  dam- 
ages, ask  for  instructions  on  that  question  and  preserve  its 
rights  for  review  on  that  branch  of  the  case  by  a  bill  of 
exceptions.  Cook  v.  Skelton,  20  111.  107;  Chicago  and 
Rock  Island  Railroad  Co.  v.  Ward,  16  id.  522;  Cairo  and 
St.  Louis  Railroad  Co.  v.  Holbrook,  72  id.  419. 
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It  is  further  contended  the  trial  court  erred  in  admit- 
ting proof  of  the  cost  price  in  Chicago  of  the  lost  merchan- 
dise, as  it  is  said  the  measure  of  damages  should  have  been 
fixed  by  the  market  value  of  the  merchandise  at  the  place 
where  it  was  to  be  delivered.  We  think  the  court  did  fall 
into  error  in  the  particular  pointed  out,  (Northern  Trans- 
portation Co.  v.  McClary,  66  111.  233 ;  Chicago  and  North- 
western Railway  Co.  v.  Dickinson,  74  id.  249;)  but  no 
objection  or  exception  was  made  or  preserved  to  the  ruling 
of  the  court  upon  that  question  and  it  is  not  open  for  re- 
view in  this  court. 

It  is  finally  contended  that  by  the  receipt  which  was  is- 
sued to  Spaulding  &  Co.  on  behalf  of  the  appellee  at  the 
time  the  merchandise  was  delivered  to  appellant  for  ship- 
ment, the  right  of  recovery  in  case  of  the  loss  of  the  mer- 
chandise, other  than  by  the  negligence  of  the  appellant,  was 
limited  to  $50.  The  declaration  averred  the  goods  were  lost 
through  the  negligence  of  the  appellant,  and  that  averment 
was  admitted  by  the  default  of  the  appellant.  If,  however, 
that  question  were  open  upon  the  assessment  of  damages, 
the  law  is,  we  think,  settled  in  this  State  that  where  a  com- 
mon carrier  delivers  to  the  shipper  a  receipt  for  goods  re- 
ceived for  shipment  which  limits  its  common  law  liability, 
in  order  to  bind  the  shipper  it  must  be  made  to  appear  by 
the  carrier  that  the  shipper  was  aware  of  the  restriction 
contained  in  the  receipt.  (Field  v.  Chicago  and  Rock  Island 
Railroad  Co.  71  111.  458;  Boscowitz  v.  Adams  Express  Co. 
93  id.  523 ;  Chicago  and  Northwestern  Railway  Co.  v.  Si- 
mon,  160  id.  648;  Illinois  Central  Railroad  Co.  v.  Carter, 
165  id.  570;  Chicago  and  N orthzvestern  Railway  Co.  v. 
Calumet  Stock  Farm,  194  id.  9;  Wabash  Railroad  Co.  v. 
Thomas,  222  id.  337;  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Co.  v.  Patton,  203  id.  376.)  And  where, 
as  here,  it  is  sought  to  bind  the  consignee  by  the  act  of  the 
consignor,  it  must  be  made  to  appear  that  the  consignor  had 
authority  to  bind  the  consignee.     The  case  of  Merchants' 
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Despatch  Transportation  Co.  v.  Joesting,  89  111.  152,  is  di- 
rectly in  point.  In  that  case,  on  page  155,  it  was  said:  "In 
this  case  appellees  did  not  see  the  shipping  receipt  and  were 
not  aw^re  that  it  contained  the  exception  until  after  the 
goods  passed  to  appellants.  But  it  is  said  the  merchants 
of  whom  the  goods  were  purchased  knew  of  the  exceptions 
when  they  shipped  them.  Concede  this  to  be  true,  and 
there  is  no  evidence  that  appellees  ever  authorized  them  to 
make  a  contract  limiting  the  carrier's  liability.  In  the  ab- 
sence of  evidence  the  presumption  would  be  that  they  had 
only  authority  to  ship  them  with  all  the  liabilities  of  the 
common  carrier  attaching,  without  exceptions  of  any  de- 
scription. So  it  is  seen  that  appellant  has  failed  to  show 
that  appellees  ever  expressly  or  by  implication  assented  to 
the  exemption  from  liability  by  loss  from  fire." 

It  is  urged  by  the  appellant  that  the  Joesting  case  is  out 
of  line  with  the  cases,  generally,  upon  this  question  in  other 
States.  While  there  is  some  conflict  in  the  authorities  up- 
on the  question,  that  case  was  well  considered,  and  is,  we 
think,  in  harmony  with  the  cases  upon  the  subject  of  the 
liability  of  common  carriers  to  shippers  in  this  State,  and 
we  are  not  disposed  at  this  late  day  to  modify  the  opinion 
or  recede  from  the  position  therein  announced. 

Other  questions  are  raised  upon  this  record,  but  they  go 
to  the  right  of  recovery  and  not  to  the  question  of  dam- 
ages, and  appellant  upon  those  questions  is  foreclosed  by 
the  default  and  they  need  not  be  considered  in  this  opinion. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  CartwrighT,  dissenting. 
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The  Royal  League  vs.  Sarah  A.  Shields  et  cd. — 
(Frieda  Martha  Carolina  Wassmann,  Appellant, 
vs.  Agnes  J.  Garden,  Appellee.) 

Opinion  filed  June  20,  1011 — Rehearing  denied  October  23,  ion. 

1.  Benefit  societies — a  society  cannot  collect  funds  to  pay  to 
ineligible  beneficiary.  A  benefit  society  has  no  authority  to  collect 
a  fund  from  its  members  for  the  benefit  of  persons  other  than  the 
classes  enumerated  by  the  statute,  and  any  direction  of  a  member 
to  pay  the  benefit  to  an  ineligible  person  is  void. 

2.  Same — parties  entitled  to  fund  under  the  law  are  not  affected 
by  member's  void  direction.  The  act  of  a  member  of  a  benefit  so- 
ciety in  naming  an  ineligible  beneficiary,  or  the  act  of  the  society 
in  issuing  a  certificate  payable  to  such  beneficiary,  cannot  defeat 
the  right  of  the  beneficiaries  designated  by  law,  to  claim  the  fund, 
as  courts  can  control  the  payment  of  such  fund  in  accordance  with 
the  rules  of  law. 

3.  Same — whether  named  beneficiary  is  a  "dependent"  is  ques- 
tion of  fact.  A  "dependent"  is  defined  as  "one  who  is  sustained 
by  another  or  relies  on  another  for  support  or  favor;"  but  the 
question  whether  a  particular  person  is  or  is  not  a  dependent,  with- 
in the  meaning  of  the  statute  and  the  by-laws  of  a  benefit  society,  is 
one  of  fact,  to  be  determined  from  the  particular  circumstances. 

4.  Same — first  certificate  stands  if  beneficiaries  in  second  certi- 
ficate are  ineligible.  A  second  benefit  certificate  is  binding  only  in 
case  it  is  effectually  substituted  for  the  first,  and  the  first  stands 
unless  the  persons  named  in  the  second  are  competent  to  take. 

5.  Same — dependence  for  favor  or  affection  is  excluded.  A  lib- 
eral construction  should  be  given  to  the  contract  between  a  benefit 
society  and  a  member,  and  dependence  founded  upon  a  moral  duty 
to  provide  for  another  should  be  recognized  as  well  as  that  arising 
from  a  legal  duty  to  furnish  support,  but  dependence  for  mere  fa- 
vor or  affection  is  excluded. 

6.  Same — when  beneficiary  cannot  be  said  to  be  a  "dependent." 
A  girl  not  the  daughter,  by  nature  or  adoption,  of  a  member  of  a 
benefit  society  and  neither  related  to  him  nor  ever  a  member  of 
his  household,  is  not  his  "dependent"  within  the  meaning  of  the  law 
concerning  benefit  societies,  even  though  he  persuaded  her  to  give 
up  her  work  and  remain  at  home  to  care  for  her  mother  and  for 
nearly  ten  years  contributed  regularly,  as  he  had  promised  to  do, 
the  money  for  their  support,  his  action  being  purely  voluntary. 

Vickers,  Caktwricht  and  Farmer,  JJ.,  dissenting. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding. 

Henry  Russell  Platt,  for  appellant. 

George  C.  Fry,  for  appellee. 

Mr,  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

The  Royal  League,  a  fraternal  benefit  association'  in- 
corporated under  the  laws  of  this  State,  filed  its  bill  of 
interpleader  against  Sarah  A.  Shields,  Agnes  J.  Carden  and 
Frieda  M.  C.  Wassniann,  asking  that  the  court  determine 
who  was  entitled  to  $4000  held  by  the  league.  The  money 
was  deposited  on  the  order  of  the  court  with  its  clerk  and 
the  Royal  League  discharged  out  of  the  case.  The  master 
and  the  circuit  court  found  in  favor  of  Frieda  Wassmann. 
Mrs.  Carden  alone  appealed  to  the  Appellate  Court,  where 
the  decree  of  the  circuit  court  was  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  her  favor  as 
entitled  to  all  of  said  fund.  Frieda  Wassmann  has  brought 
the  case  here  by  appeal  on  a  certificate  of  importance. 

Michael  Shields  made  application  for  membership  in  the 
Royal  League  on  July  2,  1888,  stating  in  his  application 
that  the  benefits  to  which  he  might  be  entitled  should  be 
paid  at  his  death,  $1000  to  Agnes  Jennings  and  $3000  to 
Kittie  Jennings.  This  application  was  approved  and  a  bene- 
fit certificate  issued  accordingly  on  July  31,  1888.  Kittie 
Jennings  died  in  1900.  Thereafter  Michael  Shields  sur- 
rendered the  first  certificate,  and  at  his  request  on  May  10, 
1901,  a  second  certificate  was  issued  in  lieu  thereof,  with 
Frieda  Martha  Carolina  Wassmann  as  the  sole  beneficiary. 
Michael  Shields  died  intestate  May  6,  1906,  having  made 
no  changes  as  to  said  second  certificate  in  the  Royal  League. 
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His  widow,  Sarah  A.  Shields,  survived  him  but  he  left  no 
direct  descendants.  Agnes  Jennings,  subsequent  to  the  date 
of  the  first  certificate,  married,  and  is  the  appellee,  Agnes 
J.  Carden.  Shields  first  met  Frieda  Wassmann  when  she 
was  nineteen  years  of  age,  some  ten  years  before  his  death. 
She  was  a  manicurist  and  manicured  his  nails  where  she 
was  employed,  particularly  with  reference  to  breaking  him 
of  the  habit  of  biting  his  nails,  and  he  became  interested  in 
her  welfare.  After  she  had  done  this  work  for  him  for 
several  months  her  mother  became  ill  and  she  was  com- 
pelled to  remain  at  home.  He  learned  from  her  employer 
this  fact  and  looked  her  up.  He  found  the  mother  greatly 
worried  because  the  daughter  was  away  from  her  employ- 
ment and  losing  earnings  which  were  much  needed.  He 
told  the  mother  that  the  daughter  need  not  go  back  to 
work ;  that  he  wanted  her  to  be  considered  as  his  adopted 
daughter  and  that  he  would  be  responsible  for  her  support ; 
that  he  had  no  children  and  his  wife  was  wealthy  in  her 
own  right.  He  gave  the  family  $20  and  continued  these 
payments,  furnishing  about  $50  a  month  for  nine  years,  the 
last  payment  being  made  only  three  or  four  days  before  his 
death.  The  mother  at  the  time  of  the  first  visit  was  suffer- 
ing from  a  nervous  breakdown,  which  the  evidence  tends 
to  show  was  caused,  in  part,  through  the  failure  of  a  bank 
and  the  loss  of  all  her  money,  $1800.  Prior  to  that  time 
she  had  been  keeping  boarders.  Her  daughter's  wages  were 
her  chief  means  of  support.  Several  months  after  Shields 
commenced  helping  the  family  Frieda  returned  to  her  for- 
mer employment,  but  in  her  absence  her  mother  grew  worse, 
and  he  again  told  the  daughter  to  give  up  her  work  and 
take  care  of  her  mother.  Some  years  before  his  death  he 
told  Frieda  about  the  benefit  certificate  in  the  Royal  League, 
and  said  one  niece  was  dead  and  the  other  (Mrs.1  Carden) 
was  taken  care  of. 

The  statute  under  which  the  Royal  League  was  organ- 
ized authorized  such  an  association  to  issue  certificates  for 
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the  benefit  of  the  families,  "heirs,  blood  relations,  affianced 
husband  or  affianced  wife  of  or  to  persons  dependent  upon 
the  member."  (Hurd's  Stat.  1909,  p.  1329.)  The  charter 
of  the  organization  stated  that  it  was  established  to  pay  the 
benefits  "to  the  family  or  those  depending  upon"  the  de- 
ceased member.  Its  by-laws  provided  that  the  application 
should  state  the  members  of  his  family,  "relatives  or  those 
dependent  upon  him  to  whom  he  desires  his  benefit  paid." 
A  fraternal  benefit  association  cannot  collect  funds  for  the 
benefit  of  any  person  unless  he  is  in  one  of  the  classes  enu- 
merated by  the  statute.  Any  direction  of  a  member  to  pay 
the  amount  to  be  due  to  an  ineligible  person  is  void.  If 
a  person  outside  of  the  specified  classes  is  named  in  the 
certificate  that  fact  does  not  defeat  the  right,  in  said  fund, 
of  the  beneficiaries  designated  by  the  law.  (Alexander  v. 
Parker,  144  111.  355;  American  Legion  of  Honor  v.  Perry, 
140  Mass.  580;  Palmer  v.  Welch,  132  111.  141.)  A  second 
certificate  binds  only  in  case  it  is  effectually  substituted  for 
the  first,  and  the  first  stands  unless  the  persons  named  in 
the  second  are  competent  to  take.  (Order  of  Golden  Cross 
v.  Merrick,  163  Mass.  374.)  The  courts  can  control  the 
payment  of  such  funds  in  accordance  with  the  rules  of  law. 
Ancient  Order  United  Workmen  v.  Bhhnan,  246  111.  555. 

The  chief  contention  here  is  whether  Frieda  Wassmann 
was  dependent  upon  Michael  Shields.  Dependence  is  a 
question  of  fact,  and  the  facts  in  each  case  can  alone  de- 
termine whether  or  not  the  beneficiary  is  a  dependent,  as 
that  term  is  used  under  the  statute  and  in  the  contract  of 
insurance.  (Alexander  v.  Parker,  supra;  Niblack  on  Bene- 
fit Societies, — 2d  ed. — sec.  195.)  This  court  defined  "de- 
pendent," as  the  term  is  used  in  such  contracts,  in  Alexander 
v.  Parker,  supra,  (on  page  366,)  as  "one  who  is  sustained 
by  another  or  relies  for  support  upon  the  aid  of  another." 
A  hired  servant  is  held  not  to  be  a  dependent.  (Ancient 
Order  United  Workmen  v.  Gandy,  63  N.  J.  Eq.  692.)  A 
mother  has  been  held  under  certain  facts  not  to  be  a  de- 
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pendent,  (Elsey  v.  Odd  Fellows,  142  Mass.  224,)  so  also  a 
brother.  (American  Legion  of  Honor  v.  Smith,  45  N.  J. 
Eq.  466.)  An  adopted  child  may  or  may  not  be  a  depend- 
ent, and  the  dependency  will  not  rest  upon  whether  there 
has  been  a  legal  adoption.  (Murphy  v.  Nowak,  223  111. 
301.)  A  person  who  assisted  a  deceased  member  and  took 
care  of  him  in  his  last  illness  was  held  not  to  be  a  depend- 
ent. (Groth  v.  Central  Verein,  95  Wis.  140.)  A  creditor 
is  not  a  dependent.  (S  killings  v.  Massachusetts  Benefit  So- 
ciety, 146  Mass.  217.)  An  illegitimate  child,  even  though 
the  father  had  been  boarding  with  the  mother  and  paying 
therefor,  was  held  not  dependent  upon  the  father.  (La- 
vignue  v.  Ligue  des  Patriot es,  178  Mass.  25 ;  Supreme  Tent 
v.  McAllister,  132  Mich.  69;  James  v.  Supreme  Council, 
130  Fed.  Rep.  10 14.)  "The  beneficiary  must  be  dependent 
upon  the  member  in  a  material  degree  for  support  or  main- 
tenance and  assistance,  and  the  obligation  upon  the  part  of 
the  member  to  furnish  it  must,  it  would  seem,  rest  upon 
some  moral  or  legal  or  equitable  grounds,  and  not  upon  the 
purely  voluntary  or  charitable  impulses  or  disposition  of 
the  member."  (McCarthy  v.  New  England  Order  of  Pro- 
tection, 153  Mass.  314.)  The  dependency  required  is  not 
necessarily  a  legal  one,  but  this  court  held  in  Alexander  v. 
Parker,  supra,  (on  page  366,)  that  "dependence  for  favor 
or  for  affection  or  for  companionship  is  excluded."  In  that 
case  the  court  was  discussing  whether  or  not  an  affianced 
wife  was  dependent,  and  held,  under  the  facts  of  that  case, 
that  she  was  not.  Since  that  time  the  law  in  this  State 
has  been  amended  so  that  the  affianced  wife,  though  not  a 
dependent,  may  be  made  the  beneficiary,  but  the  rule  laid 
down  in  that  case  still  holds,  that  dependence  "for  favor 
or  affection"  is  excluded.  A  liberal  construction  should  be 
given  to  such  a  contract,  and  dependence  founded  upon  a 
moral  duty  to  provide  for  another  should  be  recognized  as 
well  as  that  which  arises  from  a  legal  duty.  (Carmichael 
v.  Mutual  Benefit  Assn,  51  Mich.  494.)     Dependency  can 
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not  rest  alone  on  a  promise  or  contract, — it  must  be  de- 
cided from  the  facts  existing  in  each  case.  A  state  of  de- 
pendency might  exist  even  though  no  legal  or  moral  duty 
rested  upon  the  member  to  give  aid  to  the  dependent, 
(i  Bacon  on  Ben.  Soc.  and  Life  Ins. — 3d  ed. — sec.  261.) 
While  no  definition  of  dependency  can  be  given  that  will 
include  every  case  and  each  case  must  be  decided  accord- 
ing to  its  particular  merits,  the  word  "dependent,"  as  that 
term  is  used  with  reference  to  these  fraternal  benefit  as- 
sociations, is  in  some  sense,  at  least,  used  as  similar  to  the 
dependence  which  usually  obtains  in  the  family  relation. 
Modern  Woodmen  of  America  v.  Comeaux,  79  Kan.  493. 

Frieda  Wassmann  was  not  related  in  any  way  to  Michael 
Shields.  She  was  not  his  daughter  by  nature  or  adoption. 
She  had  at  no  time  been  a  member  of  his  family  or  his 
household.  He  could  not  legally  have  been  compelled  to 
assist  in  her  support,  nor  was  he  morally  bound  to  furnish 
her  support  or  leave  her  this  money.  Had  she  been  at  the 
time  of  his  death  a  member  of  his  household  a  different 
situation  might  have  been  presented,  and  the  case  of  Wit- 
her v.  New  England  Order  of  Protection,  78  N.  E.  Rep. 
(Mass.)  445,  cited  by  appellant,  might  then  have  been  in 
point.  We  are  compelled  to  hold  that  the  obligation  rest- 
ing upon  Shields  to  furnish  the  means  of  support  of  Frieda 
Wassmann  does  not  rest  upon  any  ground  known  to  the 
law  but  was  purely  voluntary,  and  that  she  was  not  depend- 
ent upon  him  in  the  sense  that  term  is  used  in  the  statute. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Vickers,  dissenting: 

I  do  not  agree  with  the  majority  opinion  for  the  fol- 
lowing  reasons : 

The  statute  under  which  the  Royal  League  was  organ- 
ized authorized  fraternal  associations,  such  as  this  associa- 
tion was,  to  issue  certificates  for  the  benefit  of  the  family 
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or  those  dependent  upon  the  member,  and  section  2  of 
by-law  3  of  the  Royal  League  provided  as  follows :  "Each 
member  shall  enter  upon  his  application  the  name  or  names 
of  the  members  of  his  family,  relatives  or  those  dependent 
upon  him  to  whom  he  desires  his  benefit  paid,  subject  to 
such  future  disposal  of  the  benefit  among  them  as  the  mem- 
ber may  hereafter  direct  in  accordance  with  the  constitution 
and  laws  of  the  order,  and  the  same  shall  be  entered  in  the 
benefit  certificate  according  to  said  direction/'  The  asso- 
ciation has  no  authority  to  collect  a  fund  from  its  members 
for  the  benefit  of  persons  other  than  the  classes  enumerated 
by  the  statute,  and  any  direction  of  a  member  to  pay  the 
benefit  due  him  to  an  ineligible  person  is  void,  even  though 
the  certificate  is  specifically,  by  its  terms,  payable  to  such 
person.  (Alexander  v.  Parker,  144  111.  355.)  The  act  of 
a  member  in  naming  a  person  outside  of  the  specified  classes, 
or  the  act  of  the  association  in  issuing  a  certificate  so  pay- 
able to  such  person,  cannot  defeat  the  right  of  the  bene- 
ficiaries designated  by  the  law  in  their  claim  to  the  fund. 
(Palmer  v.  Welch,  132  111.  141;  American  Legion  of 
Honor  v.  Perry,  140  Mass.  580.)  The  Appellate  Court 
correctly  states  the  question  to  be  determined  in  this  case 
as  follows:  "We  think  the  crucial,  decisive  question  for 
our  determination  is,  was  Frieda  Wassmann,  within  the 
meaning  of  the  law  of  this  State  and  of  the  Royal  League, 
dependent  upon  Michael  Shields?  If  she  was,  the  decree 
must  be  sustained;  if  she  was  not,  the  decree  must  be  re- 
versed and  the  money  deposited  by  the  Royal  League  be 
ordered  paid  to  appellant."  As  already  stated,  the  Appel- 
late Court  answered  this  question  in  the  negative  and  held 
that  Agnes  J.  Carden  was  entitled  to  all  of  said  fund.  This 
being  a  chancery  proceeding,  the  facts  are  open  to  consid- 
eration by  this  court  and  we  are  not  bound  by  the  finding 
of  the  Appellate  Court. 

Webster's  Dictionary  defines  the  word  "dependent"  to 
mean,  "one  who  depends ;  one  who  is  sustained  by  another, 
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or  who  relies  on  another  for  support  or  favor."  Whether 
a  particular  person  is  or  is  not  a  dependent,  within  the 
meaning  of  the  statute  and  the  by-laws  of  a  benevolent 
association,  is  a  question  of  fact.  (Alexander  v.  Parker, 
supra.)  Adjudicated  cases  on  this  subject  are  not  very 
numerous  and  the  few  that  I  have  been  able  to  examine 
are  not  very  helpful,  since  there  are  in  each  case  facts  and 
circumstances  that  are  not  in  the  record  in  the  case  at  bar. 
Bacon,  in  his  work  on  Benefit  Societies  and  Life  Insurance, 
(vol.  i,  sec.  261,)  devotes  the  entire  section  to  a  review  of 
the  decided  cases  and  a  discussion  of  "dependents,"  as  that 
word  is  used  in  connection  with  contracts  of  benevolent 
associations.  It  is  decided  in  Grand  Lodge  A.O.U.W.  v. 
Gandy,  63  N.  J.  Eq.  692,  (53  Atl.  Rep.  142,)  that  a  serv- 
ant is  not  a  dependent.  There  are  a  number  of  cases  which 
hold  that  a  woman  is  a  dependent  who  in  good  faith  lives 
with  a  member  in  the  belief  that  she  is  his  wife  although 
there  is  no  legal  marriage.  (Supreme  Lodge  A.O.U.W.  v. 
Hutchinson,  6  Ind.  App.  399;  33  N.  E.  Rep.. 816;  Su- 
preme Tent  v.  McAllister,  132  Mich.  69;  92  N.  W.  Rep. 
770;  Senge  v.  Senge,  106  111.  App.  140;  James  v.  Supreme 
Council  R.  A.  130  Fed.  Rep.  1014.)  In  the  Michigan  case 
above  cited  it  is  held  that  where  two  persons  are  married 
and  live  together  as  husband  and  wife  until  the  death  of 
the  husband  under  a  mistaken  supposition  that  the  wife  was 
divorced  from  her  former  husband,  she  being  designated 
as  his  wife  and  beneficiary  in  his  certificate,  she  is  entitled 
to  the  benefits  accruing  under  such  certificate,  notwith- 
standing the  by-laws  provide  that  no  certificate  shall  be 
made  payable  to  one  not  a  wife,  husband,  child  or  depend- 
ent of  the  member.  The  beneficiary  was  held  to  be  entitled 
to  the  benefit  as  a  dependent.  In  Keener  v.  Grand  Lodge, 
36  Mo.  App.  543,  the  court  uses  this  language :  "I  would 
not  restrict  dependency  to  those  whom  one  may  be  legally 
bound  to  support  nor  yet  to  those  to  whom  he  may  be  mor- 
ally bound,  but  the  term  should  be  restricted  to  those  whom 
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it  is  lawful  for  him  to  support."  In  Ballou  v.  Gile,  50  Wils. 
614,  the  Supreme  Court  defined  "dependent"  as  follows: 
"We  think  the  true  meaning  of  the  word  'dependent,'  in 
this  connection,  means  some  person  or  persons  dependent 
for  support  in  some  way  upon  the  deceased,"  and  this  defi- 
nition has  been  quoted  and  approved  by  the  Supreme  Court 
of  Massachusetts  in  American  Legion  of  Honor  v.  Perry, 
supra.  And  in  Palmer  v.  Welch,  supra,  it  was  held  that  an 
affianced  wife  is  generally  not  a  dependent,  yet  she,  in  fact, 
may  be  a  dependent,  and  it  was  so  held  in  McCarthy  v. 
New  England  Order  of  Protection,  153  Mass.  314.  Bacon 
concludes  his  review  of  the  cases  as  follows:  "From  the 
definition  and  cases  cited  it  seems  that  whether  or  not  a 
person  is  included  among  the  dependents  of  a  member  of  a 
benefit  society  is  a  question  of  fact  and  that  each  case  must 
be  decided  upon  its  own  merits.  In  accordance  with  the 
liberal  view  of  the  Supreme  Court  of  Michigan  in  defining 
who  are  included  in  the  term  'family,'  we  should  say  that 
if  any  person,  relative  of  the  member  or  not,  was  supported 
by  him,  directly  or  indirectly,  or  wholly  or  in  part,  at  his 
home  or  abroad,  because  of  a  legal  or  moral  obligation  or 
merely  from  affection,  such  person  might  be  called  a  de- 
pendent and  be  designated  as  the  beneficiary  of  such  mem- 
ber. But  in  all  cases  it  would  appear  essential  to  apply  the 
test  of  good  faith,  for  mere  capricious  liking  or  temporary 
liberality  in  the  way  of  gifts  would  not  make  the  recipient 
a  dependent."  In  Alexander  v.  Parker,  supra,  this  court 
defined  a  dependent  as  follows:  "Dependence  for  favor, 
or  for  affection,  or  for  companionship,  or  as  servants  or 
retainers,  is  excluded.  A  dependent,  as  the  term  is  used 
in  reference  to  these  benevolent  associations,  is  one  who  is 
sustained  by  another  or  relies  for  support  upon  the  aid  of 
another." 

It  is  not  sufficient  to  make  one  a  dependent  that  the 
member  may  occasionally  make  presents  of  articles  of  cloth- 
ing, jewelry  or  money,  but  there  must  be  some  undertaking 
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on  the  part  of  the  member  to  make  substantial  and  contin- 
uous contributions  toward  the  support  of  the  beneficiary, 
so  that  it  can  be  fairly  said  that  the  beneficiary  depended 
wholly  or  in  part  upon  such  contributions  for  support  and 
maintenance.  This  definition  seems  to  be  well  expressed 
by  the  Supreme  Court  of  Massachusetts  in  McCarthy  v. 
New  England  Order  of  Protection,  supra,  where  it  is  said : 
"Trivial  or  casual,  or  perhaps  wholly  charitable,  assistance 
would  not  create  a  relation  of  dependency  within  the  mean- 
ing of  the  statute  or  by-laws.  Something  more  is  undoubt- 
edly required.  The  beneficiary  must  be  dependent  upon  the 
member  in  a  material  degree  for  support  or  maintenance  or 
assistance,  and  the  obligation  on  the  part  of  the  member 
to  furnish  it  must,  it  would  seem,  rest  upon  some  moral  or 
legal  or  equitable  grounds,  and  not  upon  the  purely  volun- 
tary or  charitable  impulses  or  dispositions  of  the  member." 
The  McCarthy  case  is  approved  on  this  point  by  this  court 
in  Alexander  v.  Parker,  supra. 

The  intimation  of  the  Massachusetts  court  that  the  ob- 
ligation of  the  member  to  furnish  such  support  should  rest 
upon  some  "moral,"  legal  or  equitable  ground"  seems  to 
have  been  understood  by  the  Appellate  Court  in  this  case 
as  excluding  cases  like  the  present,  where  the  member  vol- 
untarily assumed  the  relation  of  benefactor  to  a  worthy 
needy  person.  This,  I  think,  is  an  erroneous  view  and 
gives  the  word  "dependent"  a  construction  which  is  en- 
tirely too  restricted.  In  the  case  at  bar  the  evidence  is 
uncontradicted  that  Mr.  Shields  contributed  on  an  average 
of  $50  per  month  to  the  support  and  maintenance  of  Frieda 
Wassmann  and  her  mother.  There  is  not  an  intimation  in 
this  entire  record  that  there  was  any  improper  relation  be- 
tween these  parties  or  that  Mr.  Shields  was  not  actuated  by 
the  purest  and  best  of  motives.  At  his  suggestion  Frieda 
Wassmann  gave  up  her  regular  employment  and  devoted 
her  time  to  nursing  and  caring  for  her  invalid  mother.  Mr. 
Shields  told  her  that  if  she  would  take  that  course  he  would 
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provide  for  her  as  an  adopted  daughter.  She  relied  upon 
his  promise,  which  he  faithfully  kept  as  long  as  he  lived. 
While  there  was  no  blood  relation  between  Mr.  Shields  and 
Frieda  Wassmann,  she  was  as  much  dependent  on  him  as 
she  would  have  been  if  she  had  been  his  niece  or  other  dis- 
tant relative.  If  the  parties  had  been  related,  but  not  in 
that  degree  which  imposes  the  legal  duty  of  support,  under 
the  facts  in  this  record  no  one  could  question  that  Frieda 
Wassmann  was  a  dependent.  I  see  no  reason,  either  in 
law  or  good  morals,  why  appellant's  case  does  not  rest  up- 
on the  same  footing.  The  deceased  member  in  the  case 
before  us  was  childless  and  wealthy.  He  found  in  appel- 
lant a  person  whom  he  regarded  as  worthy  of  his  benefac- 
tion. He  voluntarily  assumed  the  burden  of  contributing 
to  her  support  in  a  regular  and  substantial  manner  and  did 
so  regularly  for  nine  years  before  his  death.  In  my  opinion 
these  facts  bring  appellant  within  the  definition  of  a  de- 
pendent, and  as  such  made  her  eligible  as  a  beneficiary  un- 
der the  statute  and  the  by-laws  of  the  Royal  League  and 
entitled  her  to  the  money  paid  into  court  by  the  association. 

Cartwright  and  Farmer,  JJ.,  also  dissenting. 


Miller,  Watt  &  Co.,  Appellee,  vs.  William  L.  O'Con- 
nell, County  Collector,  Appellant. 

Opinion  filed  October  4,  ign. 

Taxes — local  assessor  is  the  authority  to  assess  the  capital  stock 
of  mercantile  corporations.  The  Revenue  law,  as  changed  since  the 
amendment  of  1905,  requires  the  local  assessors  to  assess  the  capi- 
tal stock  and  franchises  of  companies  organized  for  mercantile  or 
manufacturing  purposes  or  for  certain  other  purposes  enumerated 
therein,  while  the  capital  stock  and  franchises  of  other  companies 
and  associations  must  be  assessed  by  the  State  Board  of  Equali- 
zation. (People  v.  National  Box  Co,  248  111.  141,  and  People  v. 
Levy  Bros.  Co.  250  id.  613,  followed.) 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Farlin  Q.  Ball,  Judge,  presiding. 

Gustavus  J.  Tatge,  County  Attorney,  and  William 
F.  Struckmann,  for  appellant. 

Vroman,  Munro  &  Vroman,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Appellee,  Miller,  Watt  &  Co.,  a  corporation,  was  organ- 
ized under  the  laws  of  the  State  of  Illinois  for  mercan- 
tile purposes.  The  State  Board  of  Equalization  made  for 
the  year  1910  an  assessment  of  the  capital  stock  and  fran- 
chise of  said  company  in  excess  of  the  value  of  its  tangible 
property,  and  said  assessment  was  returned  to  the  county 
clerk  of  Cook  county,  who  extended  the  taxes  against  the 
same,  amounting  to  $464,  and  the  collector's  warrant  for 
the  collection  of  that  amount  was  delivered  to  appellant. 
On  March  18,  191 1,  appellee  filed  its  bill  of  complaint  in 
the  superior  court  of  Cook  county,  alleging  that  the  State 
Board  of  Equalization  was  without  jurisdiction  to  assess 
said  capital  stock  and  franchise  and  asking  that  the  collec- 
tion of  the  tax  be  permanently  enjoined.  A  general  de- 
murrer filed  to  this  bill  was  overruled  and  the  defendant 
elected  to  stand  by  his  demurrer.  A  decree  was  entered 
permanently  enjoining  the  collection  of  the  tax  as  prayed 
in  the  bill.    From  that  decree  this  appeal  has  been  prayed. 

The  question  at  issue  in  this  case  is  whether  the  lo- 
cal board  of  assessors  or  the  State  Board  of  Equalization 
should  assess  the  capital  stock  and  franchises  of  mercantile 
corporations.  By  section  3  of  the  Revenue  law  approved 
March  30,  1872,  the  capital  stock  of  all  companies  and  as- 
sociations created  under  the  laws  of  the  State  were  to  be 
assessed  by  the  State  Board  of  Equalization.  (Laws  of 
1871-72,  p.  2.)     This  section  was  amended  in  1879  so  as 
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to  require  companies  and  associations  organized  for  purely 
manufacturing  purposes,  or  for  printing,  or  for  publishing 
of  newspapers,  or  for  the  improving  and  breeding  of  stock, 
to  be  assessed  by  the  local  assessors  and  the  capital  stock 
of  all  other  companies  and  associations  by  the  State  Board 
of  Equalization.  (Laws  of  1879,  p.  251.)  The  Revenue 
law  was  amended  in  1893  by  adding  to  the  corporations  to 
be  assessed  by  the  local  assessors,  companies  and  associa- 
tions organized  for  the  mining  and  sale  of  coal.  (Laws  of 
1893,  p.  173.)  In  The  Hub  v.  Hanberg,  211  111.  43,  con- 
struing the  statute  as  then  amended,  this  court  held  that  it 
was  no  violation  of  the  rule  of  uniformity  in  taxation  that 
by  these  provisions  of  the  Revenue  law  the  capital  stock 
and  franchises  of  some  corporations  were  to  be  assessed  by 
the  State  Board  of  Equalization  while  that  of  other  cor- 
porations was  to  be  assessed  by  local  assessors. 

At  the  next  session  of  the  legislature  the  attempt  was 
made  to  exempt  the  capital  stock  of  those  corporations 
which  had  been  theretofore  assessed  by  local  assessors,  and 
also  to  exempt  the  capital  stock  of  mercantile  corporations, 
by  amending  sections  1,  3,  32  and  108  of  the  Revenue  law. 
(Laws  of  1905,  p.  353.)  This  court  held  in  Consolidated 
Coal  Co.  v.  Miller,  236  111.  149,  that  the  provisions  of  this 
amendment  which  attempted  to  exempt  from  taxation  the 
capital  stock  of  such  corporations  were  unconstitutional  and 
void.  In  People  v.  National  Box  Co.  248  111.  141,  and  Peo- 
ple v.  Lewy  Bros.  Co.  250  id.  613,  it  was  held  that  the 
capital  stock  of  manufacturing  and  mercantile  corporations 
should  be  assessed  by  the  local  assessors.  As  construed  by 
those  decisions,  the  Revenue  law  as  changed  since  the  said 
amendment  of  1905  requires  the  local  assessors  to  assess 
the  capital  stock  and  franchises  of  companies  and  associa- 
tions organized  for  purely  manufacturing  and  mercantile 
purposes,  or  for  either  of  such  purposes,  or  for  the  mining 
and  sale  of  coal,  or  for  printing,  or  for  the  publishing  of 
newspapers,  or  for  the  improving  and  breeding  of  stock, 
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while  the  capital  stock  and  franchises  of  all  other  com- 
panies or  associations  must  be  assessed  by  the  State  Board 
of  Equalization.  In  other  words,  the  local  assessors  assess 
the  capital  stock  and  franchises  of  all  corporations  and 
associations  that  were  assessed  by  them  previous  to  the 
amendment  of  1905,  and  since  that  amendment  are  also 
required  to  assess  the  capital  stock  and  franchises  of  corpo- 
rations and  associations  organized  for  mercantile  purposes. 
The  decree  of  the  superior  court  must  be  affirmed. 

Decree  affirmed. 


The  Peoria,  Bloomington  and  Champaign  Traction 
Company  vs.  Frank  A.  Vance  et  al. 

Announced  orally  October  13,  1011. 

1.  Eminent  domain — land  owner  not  liable  for  costs  on  ap- 
peal by  petitioner.  An  appeal  by  the  petitioner  from  a  condemna- 
tion judgment  is  but  a  continuation  of  the '  petitioner's  effort  to 
have  the  land  owner's  compensation  ascertained,  and  the  costs  on 
such  appeal  are  in  the  same  category  as  costs  in  the  trial  court, 
and  hence  no  judgment  for  costs  can  be  rendered  against  the  land 
owner  even  though  the  condemnation  judgment  is  reversed. 

2.  Costs — statute  concerning  costs,  on  appeal,  does  not  apply 
to  appeal  by  petitioner  in  condemnation  case.  The  provisions  of 
the  statute  in  regard  to  costs  on  appeals  to  the  Supreme  Court 
cannot  be  applied  to  an  appeal  by  the  petitioner  in  a  condemnation 
case,  as  to  do  so  would  deprive  the  land  owner  of  his  constitutional 
right  to  full  compensation  for  his  land. 

Motion  to  quash  fee  bills. 

Mr.  Justice  Dunn  announced  the  ruling  of  the  court : 

The  Peoria,  Bloomington  and  Champaign  Traction 
Company  instituted  in  the  county  court  of  McLean  county 
proceedings  for  the  condemnation  of  land  belonging  to 
Frank  A.  Vance  and  others,  for  its  right  of  way.  A  trial 
was  had.    The  traction  company,  not  being  satisfied  with 
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the  assessment,  appealed  to  this  court,  and  at  the  February 
term,  1907,  the  judgment  of  the  county  court  was  reversed 
and  the  cause  was  remanded.  It  was  tried  again  in  the 
county  court.  The  traction  company  again  appealed  from 
the  judgment  rendered,  and  at  the  April  term,  1908,  the/ 
second  judgment  was  reversed  and  the  cause  was  again  re- 
manded. In  June,  191 1,  fee  bills  were  issued  against  the 
land  owners,  appellees,  for  the  collection  of  the  costs  of 
these  two  appeals.  The  land  owners  having  replevied  the 
fee  bills,  they  were  returned,  together  with  the  bonds,  by 
the  sheriff,  and  the  appellees  have  now  made  a  motion  to 
quash  the  fee  bills. 

In  proceedings  for  the  appropriation  of  land  to  the  pub- 
lic use  the  owners  of  the  land  are  entitled  to  full  compen- 
sation, without  deduction  for  any  part  of  the  costs  incurred 
in  the  ascertainment  of  the  amount.  These  must  be  borne 
by  the  party  seeking  to  take  the  property,  in  whatever  court 
it  institutes  proceedings  for  that  purpose.  If,  dissatisfied 
with  the  assessment,  it  seeks  to  reduce  the  amount  by  an 
appeal  to  another  tribunal,  such  appeal  is  but  a  continua- 
tion of  its  effort  to  have  the  compensation  to  be  paid  the 
owner  for  his  property  ascertained,  and  its  costs  on  such 
appeal  are  in  the  same  category  as  costs  in  the  trial  court. 
The  provisions  of  the  statute  in  regard  to  costs  on  appeals 
to  the  Supreme  Court  cannot  be  applied  to  cases  of  this 
kind,  because  to  do  so  would  deprive  the  owner  of  his  con- 
stitutional right  to  full  compensation  for  his  land.  The 
same  view  was  held  by  the  Court  of  Appeals  of  the  State 
of  New  York  in  a  like  case.  In  Matter  of  New  York, 
West  Shore  and  Buffalo  Railway  Co.  94  N.  Y.  287,  it  is 
said,  on  page  294 :  "The  appeal  was  taken  by  the  company 
because  it  was  dissatisfied  with  the  amount  awarded,  and 
was  a  continuation  of  the  proceeding  instituted  by  it  to 
ascertain  the  compensation  payable  to  the  land  owners  and 
to  acquire  their  land  against  their  will.    In  such  a  case,  to 
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compel  the  land  owners  to  pay  any  part  of  the  expenses 
incurred  by  the  company  for  the  purpose  of  ascertaining 
the  compensation,  which  proceedings  were  an  indispensable 
condition  of  its  right  to  take  the  land,  would  conflict  with 
the  constitutional  right  of  the  land  owners  to  just  compen- 
sation. They  are  entitled  to  the  full  amount  of  their  dam- 
ages when  finally  ascertained,  and  this  amount  cannot  be 
diminished  by  allowing  to  the  company  its  own  expenses 
incurred  in  ascertaining  it  or  in  endeavoring  to  reduce  it." 
It  may  be  that  a  different  rule  would  apply  if  the  appeals 
had  been  taken  by  the  land  owners,  but  in  cases  like  these, 
in  which  the  appeals  were  taken  by  the  party  seeking  to 
condemn,  no  judgment  for  costs  can  be  rendered  against 
the  land  owners. 

The  motion  to  quash  will  be  allowed  and  the  fee  bills 

Motion  to  quash  allowed. 


The  City  of  Edwardsviixe,  Appellant,  vs.  The  County 

of  Madison,  Appellee. 

Opinion  Hied  October  25,  1911. 

1.  Eminent  domain — power  of  eminent  domain  is  inherent  in 
the  State.  The  power  of  eminent  domain  is  the  power  of  the  State 
to  appropriate  private  property  to  the  public  use,  and  it  extends  to 
every  kind  of  property  and  to  every  public  use ;  but  the  power  is 
inherent  in  the  State,  and  can  be  exercised  by  a  municipal  corpo- 
ration only  by  virtue  of  a  grant  from  the  State. 

2.  Same — city's  power  to  condemn  for  street  is  limited  to  pri- 
vate property.  The  power  of  a  city  to  condemn  property  for  street 
purposes  is  limited  to  private  property,  and  does  not  extend  to 
property  of  the  State  or  property  held  by  a  subordinate  agency  of 
the  State  for  the  State. 

3.  Same — a  city  cannot  condemn  property  of  county  for  street 
purposes.  A  city  has  no  power  to  condemn  a  strip  of  land  through 
a  county  poor  farm  for  street  purposes,  as  the  property  of  a  county 
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is  not  private  property  but  is  property  already  devoted  to  a  public 
use  and  held  by  the  county  merely  as  a  State  agency. 

4.  Counties — property  of  a  county  is  subject  to  control  of  the 
State.  Property  the  title  to  which  is  vested  in  a  county  is  public 
property  held  by  the  county  as  a  State  agency,  and  in  the  absence 
of  positive  constitutional  restriction  is  subject  to  the  disposition  of 
the  legislature  without  the  consent  of  the  county  authorities. 

Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  W.  E.  HadlEy,  Judge,  presiding. 

Charles  E.  Guei/tig,  Corporation  Counsel,  for  appel- 
lant. 

J.  F.  Gillham,  State's  Attorney,  (F.  E.  Sebastian,  of 
counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  city  of  Edwardsville  attempted  to  condemn  for  a 
street  a  strip  of  land  through  the  Madison  county  poor 
farm,  consisting  of  nineteen  acres,  within  the  corporate 
limits  of  the  city.  On  motion  of  the  county  of  Madison 
the  court  dismissed  the  petition,  and  this  appeal  presents 
the  question  of  the  right  of  the  municipality  to  condemn 
for  public  use  the  property  of  a  county  used  for  public 
purposes  connected  with  the  administration  of  the  State 
government. 

The  right  of  eminent  domain  is  the  power  of  the  State 
to  appropriate  private  property  to  the  public  use,  and  it 
extends  to  every  kind  of  property  and  to  every  public  use. 
It  is  inherent  in  the  State,  and  may  be  exercised  by  a  mu- 
nicipality only  by  virtue  of  a  grant  from  the  State.  The 
power  has  been  granted  to  cities  for  the  purpose  of  laying 
out  streets.  Such  power  extends,  however,  only  to  the  tak- 
ing of  private  property.  The  statute  does  not  authorize 
the  taking  of  the  property  of  the  State,  or  of  the  subordi- 
nate municipalities  through  whose  agency  the  State  govern- 
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ment  is  administered,  by  the  exercise  of  the  right  of  eminent 
domain.  Such  property  is  already  devoted  to  the  public 
use  and  is  subject  to  the  control  of  the  State,  which  may 
authorize  such  use  of  it  as  it  sees  fit.  The  legislature  may 
authorize  one  use  to-day  and  another  use  to-morrow,  and 
except  where  private  rights  are  affected  its  discretion  is 
absolute.  (People  v.  Walsh,  96  111.  232.)  A  county  is 
merely  a  political  subdivision  of  the  territory  of  the  State, 
organized  for  the  convenient  exercise,  locally,  of  such  pow- 
ers of  the  government  as  may  be  delegated  to  it.  It  has 
no  powers  except  such  as  are  derived  from  the  statutes  con- 
stitutionally enacted,  and  it  can  own  no  private  property. 
Property,  the  title  to  which  is  vested  in  the  county,  is  pub- 
lic property  held  by  the  county  as  a  State  agency,  and  in 
the  absence  of  positive  constitutional  restriction  is  subject 
to  the  disposition  of  the  legislature  without  the  consent  of 
the  county  authorities.  (Harris  v.  Board  of  Supervisors, 
105  111.  445 ;  Marion  County  v.  Lear,  108  id.  343 ;  Wilson 
v.  Board  of  Trustees,  133  id.  443;  Heffner  v.  Cass  and 
Morgan  Counties,  193  id.  439;  People  v.  Bowman,  247  id. 
276.)  The  property  of  the  State  is  not  subject  to  con- 
demnation under  our  law.  Our  statute  (chapter  47)  only 
authorizes  the  courts  of  the  State  to  entertain  jurisdiction 
of  proceedings  for  condemnation  when  the  right  to  take 
private  property  for  public  use  is  involved,  (People  v.  Sani- 
tary District,  210  111.  17 1;)  otherwise  the  city  might  con- 
demn the  court  house  square  for  an  engine  house,  the 
school  district  might  condemn  the  engine  house  for  a  school 
house,  the  county  might  condemn  the  school  house  for  a 
court  house,  and  an  endless  chain  of  condemnations  by  vari- 
ous municipalities  might  be  set  in  operation.  Such  a  series 
would,  in  any  event,  be  unlikely  to  occur,  but  under  the 
law  the  occurrence  is  impossible. 

The  judgment  of  the  circuit  court  is  right,  and  it  will 

be  affirmed.  T    ,  .     ~        , 

Judgment  affirmed. 
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Harry  C.  Adams,  Appellant,  vs.  The  First  M.  E.  Church 

of  Irving  Park  et  al.  Appellees. 

Opinion  filed  October  25,  ion. 

1.  Wills — effect  of  judgment  denying  probate  because  of  ex- 
istence of  later  will.  The  judgment  of  the  probate  court  allowing 
or  disallowing  probate  of  any  will  is  final  and  conclusive  unless 
reversed  on  appeal,  but  where  probate  is  denied  because  of  the  ex- 
istence of  a  later  will  the  judgment  is  not  conclusive  if  the  later 
will  is  set  aside. 

2.  Same — when  complainant  has  such  interest  as  enables  him  to 
contest  a  will.  Where  two  wills  of  different  dates  are  presented 
for  probate  and  the  earlier  will  is  denied  probate  because  of  the 
existence  of  the  later  will,  which  is  admitted  to  probate,  the  chief 
beneficiary  of  the  earlier  will  has  a  substantial  interest,  which  en- 
ables him  to  maintain  a  bill  in  the  circuit  court  to  set  aside  the 
later  will. 

3.  Same — trustees,  pastor  and  members  of  church  are  compe- 
tent witnesses.  The  trustees,  pastor  and  members  of  a  church 
which  is  a  beneficiary  under  a  will  stand  on  a  different  footing 
from  stockholders  of  a  corporation  or  members  of  a  beneficiary  so- 
ciety as  they  acquire  no  personal  or  private  interest  in  property  be- 
queathed to  the  church,  and  hence  they  have  no  such  interest  in  the 
result  of  the  suit  as  precludes  their  testifying  in  favor  of  the  will. 

4.  Same — witnesses  should  not  be  asked  whether  there  was  any 
fraud,  duress  or  undue  influence.  It  is  error  to  permit  witnesses  in 
a  will  contest  case  to  give  their  conclusions  as  to  whether  there 
was  any  fraud,  duress  or  undue  influence  used  to  induce  the  tes- 
tatrix to  sign  the  will;  but  such  error  will  not  justify  a  reversal, 
where  the  witnesses  testified  in  detail  as  to  every  occurrence  at 
the  time  of  signing  the  will,  so  that- the  jury  must  have  inevitably 
agreed  with  their  conclusion  that  they  had  no  knowledge  of  any 
fraud,  duress  or  undue  influence  being  used. 

5.  Same — when  effect  of  relation  of  pastor  and  parishioner  is 
of  no  importance.  The  effect  of  the  relation  of  pastor  and  parish- 
ioner is  of  no  importance  where  the  bequest  is  not  to  the  pastor 
but  to  the  church,  in  which  he  has  no  financial  interest,  and  where 
the  evidence  is  clear  and  conclusive  that  the  will  was  not  obtained 
by  any  influence  or  improper  means  but  was  the  voluntary  act  of 
the  testatrix  and  the  result  of  her  deliberate  judgment. 

6.  Same — when  the  presumption  in  favor  of  sanity  must  pre- 
vail.  To  justify  a  finding  of  insanity  the  evidence  must  preponder- 
ate in  favor  of  unsoundness  of  mind,  and  the  presumption  of  sanity 
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must  prevail  if  the  evidence  is  only  sufficient  to  raise  a  doubt  as  to 
such  sanity. 

7.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
the  verdict  finding  the  will  in  question  was  the  will  of  the  testa- 
trix is  in  accordance  with  the  clear  preponderance  of  the  testi- 
mony, and  that  the  testatrix  was  capable  of  transacting  business 
and  disposing  of  her  property  by  will. 

Appear  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 

Benson  Landon,  for  appellant. 

Fred  H.  At  wood,  and  Frank  B.  Pease,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Annie  S.  Adams,  of  Irving  Park,  in  Cook  county,  died 
on  December  16,  1908,  leaving  both  real  estate  and  per- 
sonal property.  She  left  no  child  nor  descendant,  and  her 
heirs-at-law  were  a  brother  and  sister  living  in  Massachu- 
setts. Two  wills  executed  by  her  were  presented  to  the 
probate  court  of  Cook  county.  One  was  dated  Septem- 
ber 9,  1904,  by  which  she  gave  all  her  property  except  the 
family  portraits  to  her  step-son,  the  appellant,  Harry  C. 
Adams.  The  other  will  was  dated  February  29,  1908,  and, 
after  disposing  of  the  family  portraits,  gave  $1000  to  Mary 
A.  Dicey  if  she  should  be  living  in  the  house  of  the  tes- 
tatrix at  the  death  of  the  testatrix,  and  gave  the  remainder 
of  the  estate  to  the  First  M.  E.  Church  of  Irving  Park, 
stating  that  the  testatrix  was  a  charter  member  of  the 
church  and  had  been  a  member  for  nearly  twenty  years. 
On  January  19,  1909,  the  court  refused  probate  of  the  first 
will  and  admitted  to  probate  the  one  of  later  date.  The 
complainant  filed  his  bill  in  the  superior  court  of  Cook 
county  setting  forth  facts  which  would  show  the  first  will 
to  be  valid  when  made,  and  charging  that  the  testatrix,  at 
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the  time  of  the  execution  of  the  later  will,  which  had  been 
admitted  to  probate,  was  not  of  sound  mind  and  memory, 
and  that  the  instrument  was  the  product  of  undue  influence 
exercised  by  members  of  the  church.  The  bill  was  an- 
swered and  replications  were  filed  and  an  issue  was  formed 
for  trial  by  jury.  The  jury  returned  a  verdict  finding  the 
paper  dated  February  29,  1908,  to  be  the  will  of  Annie  S. 
Adams.  The  court  overruled  a  motion  for  a  new  trial  and 
entered  a  decree  in  accordance  with  the  verdict. 

The  first  question  to  be  determined  is  whether  the  com- 
plainant had  a  right  to  file  the  bill.  The  court  decided  that 
he  had,  and  the  ruling  is  questioned  by  a  cross-error.  The 
statute  authorizes  any  person  interested  to  contest  the  val- 
idity of  a  will  by  his  or  her  bill  in  chancery,  and  if  the 
complainant  was  interested,  within  the  meaning  of  the  stat- 
ute, he  had  a  right  to  file  his  bill.  It  is  not  denied  that 
he  would  have  had  such  a  right  but  for  the  order  of  the 
probate  court  denying  probate  of  the  will  in  his  favor. 
Counsel  say  that  he  should  not  have  presented  the  will  for 
probate,  or  should  have  withdrawn  his  petition  or  had  it 
continued  until  the  validity  of  the  later  will  was  finally 
adjudicated,  or  appealed  from  the  decision  of  the  probate 
court.  We  do  not  see  how  his  position  would  have  been 
any  better  if  he  had  taken  either  course  suggested.  Pro- 
bate of  the  first  will  was  denied  because  there  was  a  later 
will  revoking  all  former  wills,  and  until  the  later  will 
should  be  set  aside  it  would  have  been  useless  to  appeal. 
The  judgment  of  the  probate  court  on  the  merits  in  allow- 
ing or  disallowing  any  will  to  probate  is  final  and  conclu- 
sive unless  reversed  on  appeal,  (In  the  Matter  of  Storey, 
120  111.  244,)  but  where  probate  is  denied  because  of  the 
existence  of  a  subsequent  will  the  judgment  is  not  conclu- 
sive if  the  subsequent  will  is  set  aside.  The  case  of  Bar- 
dell  v.  Brady,  172  111.  420,  was  the  same,  in  principle,  as 
this,  and  it  was  not  there  considered  that  the  probate  of 
the  revocation  and  setting  aside  of  the  probate  of  the  will 
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deprived  the  parties  claiming  under  the  will  of  the  right 
to  contest  the  revocation  by  a  bill  in  chancery.  The  circuit 
court  could  not  admit  either  will  to  probate,  the  exclusive 
original  jurisdiction  for  that  purpose  being  in  the  probate 
court.  (Beatty  v.  Clegg,  214  111.  34.)  But  the  circuit 
court  did  have  jurisdiction  to  set  aside  the  second  will, 
which  revoked  the  first  one.  The  complainant  had  a  sub- 
stantial interest  in  the  subject  matter  of  his  bill,  and  the 
court  did  not  err  in  the  ruling. 

The  court  permitted  a  number  of  members  of  the  church 
to  testify  on  behalf  of  the  defendants,  against  objections 
of  the  complainant  on  the  ground  of  interest  in  the  result 
of  the  suit.    Stockholders  of  business  or  moneyed  corpora- 
tions are  directly  interested  in  the  result  of  a  suit  involving 
the  title  of  property  claimed  by  the  corporation,  because 
such  property  would  increase  their  dividends  or  lessen  their 
legal  liabilities.     (Albers  Commission  Co.  v.  Sessel,  193 
IN-  x53-)     So,  also,  members  of  a  beneficiary  society  bound 
to  contribute  to  the  payment  of  its  liabilities  have  a  direct, 
personal,  pecuniary  interest  in  the  result  of  a  suit  concerning 
a  liability.     (Cronin  v.  Royal  League,  199  111.  228.)    Mem- 
bers and  trustees  of  churches  or  charitable  institutions  and 
societies  occupy  a  different  position.     The  connection  of 
members  with  a  church  is  purely  voluntary  and  they  have 
no  personal  or  private  interest  in  the  property  of  the  church. 
Contributions  of  members  are  voluntary,  and  the  church 
may  appropriate  its  property  to  any  proper  use  and  cannot 
impose  any  legal  liability  upon  the  members.    As  the  trus- 
tees, pastor  and  members  do  not  obtain  any  right  to  prop- 
erty bequeathed  to  a  church  they  are  competent  witnesses. 
(Greenleaf  on  Evidence,  sec.  333;    Warren  v.  Baxter,  48 
Me.  193 ;  Loring  v.  Park,  73  Mass.  42 ;  Sorg  v.  First  Ger- 
man Congregation,  63  Pa.  156;    Trapnall  v.  Burton,  24 
Ark.  371.)     In  Ferraria  v.   Vasconcellos,  31  111.  25,  the 
court  held  that  under  the  peculiar  facts  of  that  case  the 
property  of  the  church  should  be  divided  between  two  fac- 
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tions  according  to  their  numerical  strength,  but  did  not 
hold  that  it  was  to  be  divided  among  the  individual  mem- 
bers, or  that  they  had  any  individual  pecuniary  interest  in 
the  property  based  upon  the  amounts  contributed  or  any 
other  theory.  The  court  did  not  err  in  permitting  the  wit- 
nesses to  testify. 

There  were  four  subscribing  witnesses  to  the  will,  and 
all  of  them  testified  in  detail  to  its  execution  and  the  cir- 
cumstances connected  therewith  and  gave  opinions  that  the 
testatrix  was  of  sound  and  disposing  mind  and  memory. 
Three  of  them  were  asked  this  question,  "Was  there  any 
fraud,  duress  or  undue  influence  used  to  induce  Annie  S. 
Adams  to  sign  her  name  to  that  instrument  ?"  The  com- 
plainant objected  to  the  question,  but  his  objection  was 
overruled  and  each  one  answered  that  there  was  none  so 
far  as  he  knew,  or  that  he  did  not  know  of  any.  The  court 
permitted  these  witnesses  to  put  themselves  in  the  place  of 
the  jury  and  give  their  conclusions  as  to  an  ultimate  fact 
which  the  jury  had  been  sworn  to  try,  and  the  ruling  was 
wrong.  {Schneider  v.  Manning,  121  111.  376;  Baker  v. 
Baker,  202  id.  595;  Pyle  v.  Pyle,  158  id.  289;  Wetzel  v. 
Firebangh,  ante,  p.  190.)  An  attempt  is  made  to  justify 
the  decision  of  the  court  because  of  the  statutory  provision 
relating  to  the  probate  of  wills  that  upon  certain  proof  the 
will  shall  be  admitted  to  probate,  provided  that  no  proof  of 
compulsion  or  other  improper  conduct  be  exhibited  which 
to  the  probate  court  shall  be  deemed  sufficient  to  invalidate 
or  destroy  the  will.  That  provision  affords  no  justification 
for  the  ruling,  and  does  not  substitute  the  judgment  of 
subscribing  witnesses  for  the  conclusion  of  the  court  or 
jury  from  the  facts  and  circumstances  proved.  The  stat- 
ute provides  that  the  certificate  of  the  oath  of  the  witnesses 
at  the  time  of  the  first  probate  shall  be  admitted  as  evi- 
dence, in  a  contest,  to  have  such  weight  as  the  jury  shall 
think  it  may  deserve,  and  in  Baker  v.  Baker,  supra,  such 
a  certificate  was  introduced,  which  contained,  among  other 
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things,  the  same  question  propounded  to  the  witnesses  in 
this  case.  The  only  question  raised  there  was  whether  the 
certified  transcript  of  the  testimony  given  in  the  probate 
cpurt  was  admissible,  and  the  court  held  that  it  was,  al- 
though it  gave  the  proponents  the  benefit  of  the  same  wit- 
nesses testifying  twice.  No  objection  was  made  to  the  par- 
ticular question  and  there  was  no  ruling  concerning  it.  If 
there  had  been  any  testimony  or  fact  or  circumstance  tend- 
ing to  prove  fraud,  undue  influence  or  duress  when  these 
witnesses  were  present  at  the  time  of  the  execution  of  the 
will  the  error  would  be  serious,  but  each  witness  went  into 
particulars  as  to  every  occurrence  at  the  time  of  the  sign- 
ing of  the  will,  and  the  conclusion  that  they  did  not  know 
of  any  fraud,  undue  influence  or  duress  at  that  time  was 
a  necessary  one  from  what  they  had  already  testified  to. 
The  inevitable  conclusion  in  the  minds  of  the  jury  would 
have  been  that  the  witnesses  did  not  know  of  anything  of 
that  kind,  and  permitting  them  to  state  the  fact  would  not 
justify  a  reversal.  Chicago  City  Railway  Co.  v.  Saxby, 
213  III.  274. 

It  is  contended  that  the  verdict  was  contrary  to  the 
weight  of  the  evidence.  Thirty  witnesses  who  were  ac- 
quainted with  the  testatrix  and  had  an  opportunity  to  form 
an  opinion  as  to  her  mental  capacity  testified  to  her  mental 
soundness.  A  number  of  witnesses  had  done  business  with 
her,  and  six  of  them  had  been,her  tenants  during  the  four 
years  previous  to  her  death.  The  witnesses  included  physi- 
cians who  had  attended  her,  and  there  was  the  further  tes- 
timony of  two  expert  medical  witnesses.  There  were  seven 
witnesses  who  gave  testimony  that  she  was  not  of  sound 
mind  and  memory  and  detailed  circumstances  upon  which 
their  belief  was  founded.  Our  conclusion  as  to  the  facts 
has  been  reached  by  reading  all  of  the  testimony  of  the 
witnesses,  from  which  we  find  the  following  facts:  The 
testatrix  had  been  married  more  than  once,  and  in  1886 

came  with  her  last  husband,  Henry  E.  Adams,  to  Irving 
*  5 1  —  1  6 
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Park  to  live.  He  had  a  son,  the  complainant,  Harry  C. 
Adams.  She  acquired  several  pieces  of  real  estate,  on 
which  she  built  houses.  In  1888  she  took  part  in  the  or- 
ganization of  the  First  M.  E.  Church  and  continued  a  mem- 
ber until  her  death,  on  December  16,  1908.  Her  husband 
died  in  1902,  and  She  afterwards  sold  all  of  the  r/eal  estate 
except  the  house  in  which  she  lived.  In  1904  she  converted 
that  house  into  two  apartments,  continuing  to  live  on  the 
first  floor  and  rented  the  upper  floor  of  the  house  to  a  ten- 
ant, the  tenant  for  the  last  year  being  Mary  A.  Dicey,  who 
occupied  the  upper  floor  with  her  son  and  mother  and  took 
care  of  the  furnace  and  assisted  the  testatrix  at  different 
times.  Prior  to  1905  the  testatrix  attended  the  Sunday 
morning  service  of  the  church  regularly  and  the  class  meet- 
ing and  prayer  meeting  about  half  the  time,  but  a  few 
years  before  her  death  she  became  afflicted  with  rheuma- 
tism, principally  in  her  knees,  which  made  it  impossible  for 
her  to  attend  the  church  or  the  social  meetings  connected 
with  it.  The  step-son,  Harry  C.  Adams,  lived  in  Chicago 
and  occasionally  visited  the  testatrix  and  assisted  her  to 
some  extent  in  her  business.  On  September  9,  1904,  she 
made  the  first  will,  giving  him  practically  all  of  her  estate 
and  appointing  him  executor,  and  their  relations  continued 
to  be  friendly  up  to  the  time  of  her  death,  although  she 
complained  some  of  his  not  visiting  her.  In  later  years  she 
became  very  deaf  and  used  an  ear  trumpet  but  could  hear 
quite  well  over  the  telephone.  In  January,  1908,  a  new 
building  of  the  church  was  nearing  completion,  and  in  the 
latter  part  of  that  month  she  sent  word  to  the  pastor  that 
she  wished  to  see  higi.  The  church  was  dedicated  on  Feb- 
ruary 16,  1908,  and  on  that  day  two  of  the  trustees  called 
on  her  to  solicit  a  subscription,  but  she  refused  and  said 
she  intended  to  do  something  for  the  church  later  on,  and 
asked  them  to  tell  the  pastor  that  she  would  like  to  see 
him.  The  pastor  had  not  responded  to  her  request  but  a 
few  days  after  the  dedication  he  called,  when  she  told  him 
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that  she  had  been  thinking  for  some  time  of  making  a  will 
in  which  she  would  leave  some  money  to  the  church.    The 
pastor  asked  for  twenty- four  hours  to  think  the  matter  over 
and  returned  the  next  day,  when  she  said  she  was  of  the 
same  mind.     He  suggested  that  it  would  be  a  nice  thing 
to  remember  her  relatives  in  order  that  they  might  think 
kindly  of  her  after  she  was  gone,  but  she  said  they  did  not 
need  the  money.     She  gave  him  the  name  of  the  attorney 
who  had  drawn  the  former  will  and  said  she  would  like 
to  have  him  draw  this  will.    About  five  days  afterward  the 
pastor  saw  that  attorney  and  arranged  with  him  to  call  on 
her.    The  attorney  called  and  she  gave  directions  for  the 
will,  by  which  Mrs.  Dicey,  who  was  living  in  the  house 
and  assisting  her,  was  to  have  $1000  provided  she  was  liv- 
ing in  the  house  when  the  testatrix  died,  and  the  rest  was 
to  be  given  to  the  church.    The  attorney  drew  the  will  and 
a  copy  was  sent  to  the  testatrix,  and  she  found  an  error 
in  the  provision  concerning  the  family  portraits,  which  was 
corrected.     The  will  was  finally  executed  on  February  29, 
1908,  when  she  was  about  seventy-six  years  of  age,  and  a 
copy  was  given  her,  which  she  retained.     In  the  last  few 
years  of  her  life  she  became  very  quarrelsome  about  bills 
and  accounts  and  became  very  vulgar  and  profane  with 
reference  to  those  she  had  dealings  with.     She  quarreled 
with  the  milkman  about  the  amount  of  milk  he  had  fur- 
nished and  disputed  the  amount  of  many  accounts  against 
her.    In  March,  1908,  she  had  a  severe  rheumatic  attack  of 
the  grip,  lasting  about  two  weeks,  and  had  a  nurse  who 
was  not  a  professional  and  whom  she  called  hard  names, 
such  as  "hussy"  and  "muttonhead,"  with  profane  additions. 
The  doctor  who  attended  her  had  been  in  the  habit  of 
charging  a  dollar  and  a  half  a  visit  but  had  raised  his  price 
to  two  dollars,  and  made  his  bill  accordingly.     She  did  not 
know  of  the  change  and  insisted  upon  a  reduction,  and 
called  him  a  robber,  thief  and  beggar.    The  doctor  reduced 
the  bill,  and  she  was  successful,  in  general,  in  getting  some 
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kind  of  a  reduction  by  her  disputes.  She  accused  a  me- 
chanic of  carrying  off  some  window  screens  and  charged 
the  nurse  with  eating  some  of  her  food,  both  of  which 
charges  were  untrue.  Generally  she  did  her  own  house- 
work up  to  the  time  of  her  death,  with  occasional  assist- 
ance from  Mrs.  Dicey.  Her  statements  show  that  she  had 
in  mind  her  relatives  and  their  relation  to  her,  and  she  was 
a  good  business  woman.  She  had  a  furious  temper,  and 
was  avaricious  and  greedy  about  securing  the  highest  price 
for  her  property  which  was  wanted  for  a  school.  The 
complainant  assisted  her  some,  but  in  the  main  she  attended 
to  her  own  business,  giving  receipts  for  rent,  personal  or- 
ders for  repairs,  orders  for  coal  and  other  necessities.  She 
settled  her  bills  and  paid  them,  executed  a  release,  arranged 
for  extensions  of  loans  and  for  a  change  in  the  telephone. 
It  is  quite  clear  that  she  was  capable  of  transacting  busi- 
ness and  of  disposing  of  her  property  by  will. 

It  is  argued  that  there  was  a  confidential  relation  exist- 
ing between  the  testatrix  and  the  pastor  and  trustees  of  the 
church.  Such  a  relation  exists  between  a  priest  or  spiritual 
adviser  and  his  parishioner,  (Dowie  v.  Driscoll,  203  111. 
480;  Gilmore  v.  Lee,  237  id.  402;)  and  if  the  priest  or 
spiritual  adviser  receives  a  gift  from  the  parishioner  the 
burden  is  upon  him  to  show  the  absence  of  undue  influence, 
but  the  pastor  has  no  financial  interest  in  the  church  or 
the  church  property,  and  in  this  case  the  will  conferred  no 
benefit  upon  the  pastor.  The  effect,  if  any,  of  the  relation 
is  of  no  importance,  since  the  evidence  was  clear  and  con- 
clusive that  the  will  was  not  obtained  by  any  influence  or 
improper  means  but  was  the  voluntary  act  of  the  testatrix 
and  the  result  of  her  deliberate  judgment.  The  verdict 
was  not  contrary  to  the  evidence  but  was  in  accordance 
with  the  clear  preponderance  of  the  testimony. 

Complaint  is  made  that  the  court  instructed  the  jury 
that  if  there  was  only  evidence  sufficient  to  raise  a  doubt 
of  the  sanity  of  the  testatrix  the  presumption  in  favor  of 
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sanity  must  prevail.  That  is  the  law.  (Myatt  v.  Walker, 
44  111.  485;  Taylor  v.  Pegram,  151  id.  106;  Wickes  v. 
Walden,  228  id.  56.)  To  justify  a  finding  of  insanity  the 
evidence  must  preponderate  in  favor  of  unsoundness  of 
mind.  But  counsel  construes  the  instruction  as  meaning 
that  the  complainant  was  bound  to  remove,  by  evidence,  all 
doubt  of  the  sanity  of  the  testatrix,  and  that  so  long  as 
there  remained  a  doubt  the  presumption  of  sanity  must 
prevail.  That  seems  to  us  to  be  reversing  the  meaning  of 
the  instruction.  The  jury  would  understand  that  a  mere 
doubt  is  not  sufficient  to  establish  insanity,  as  against  the 
presumption  of  law  that  all  persons  are  sane. 

Objections  are  also  made  to  instructions  in  which  a 
part  of  the  hypotheses  of  fact  was  that  no  fraud,  undue 
influence  or  improper  conduct,  as  defined  in  the  instruc- 
tions, was  used  to  cause  the  testatrix  to  execute  the  will. 
The  objection  is,  that  the  jury  were  limited  to  facts  and 
circumstances  mentioned  in  the  instructions  and  were  not 
allowed  to  consider  other  facts  and  circumstances  proved. 
The  instructions  did  not  state  facts  and  circumstances  but 
gave  to  the  jury  general  rules  as  to  what  constitutes  fraud, 
undue  influence  or  improper  conduct,  and  the  reference  to 
such  conduct  as  so  defined  was  not  improper. 

It  is  also  urged  that  some  instructions  separated  differ- 
ent elements  by  isolating  facts  and  directing  the  jury  that 
each  separate  fact  was  not  sufficient  to  overthrow  the  will, 
which  was  held  improper  in  Weston  v.  Teufel,  213  111.  291. 
The  instructions  only  stated  general  rules  which  have  been 
frequently  endorsed  by  this  court,  and  they  are  not  open  to 
the  objection. 

We  find  no  error  calling  for  a  reversal  of  the  decree, 

and  it  is  affirmed.  r>  „        , 

Decree  affirmed. 
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Minta  Green  Spencer  et  al.  Appellees,  vs.  Gertrude  B. 

Razor  et  al.  Appellants. 

Opinion  Hied  October  25,  1011. 

1.  Evidence — attorney  may  testify  as  to  matters  coming  to  his 
knowledge  as  a  scrivener  and  notary.  The  fact  that  the  person 
who  drew  a  deed  and  took  the  acknowledgment  was  the  attorney 
for  the  grantor  does  not  preclude  his  testifying  to  matters  which 
came  to  his  knowledge  as  a  scrivener,  attesting  witness  and  no- 
tary public,  there  being  no  disclosure  of  any  matters  coming  to 
his  knowledge  as  an  attorney. 

2.  Same — clear  proof  is  required  to  overcome  the  certificate  of 
acknowledgment.  The  certificate  of  acknowledgment  is  prima  facie 
proof  of  the  execution  of  the  deed,  and  clear  and  satisfactory  evi- 
dence is  required  to  overcome  the  force  and  effect  of  such  certifi- 
cate as  evidence  that  the  grantor  executed  the  deed. 

3.  Deeds — when  deeds  must  be  regarded  as  delivered.  Testi- 
mony of  a  competent  witness  that  certain  deeds  were  delivered  to 
the  grantees  immediately  after  their  execution  is  sufficient,  when 
coupled  with  the  facts  that  the  deeds  were  voluntary  conveyances 
and  that  some  of  the  grantees  were  minors,  to  overcome  any  pre- 
sumption of  non-delivery  arising  from  the  facts  that  the  deeds, 
after  being  recorded,  were  in  the  possession  of  the  grantor's  at- 
torneys and  were  found  in  his  safety  deposit  box  after  his  death, 
up  to  which  time  he  had  exercised  dominion  over  the  property. 

4.  Same — the  grantor's  consent  to  recording  of  deed  is  not  es- 
sential. Unless  there  is  an  agreement  not  to  record  the  deed  the 
grantor's  consent  is  not  essential  to  authorize  the  grantee  to  re- 
cord it,  and  the  fact  that  the  deed  is  filed  for  record  raises  a  pre- 
sumption that  it  was  delivered  by  the  grantor  to  the  grantee,  and 
that  it  was  rightfully  filed  for  record  by  the  grantee  or  by  some 
one  acting  for  him  and  in  his  behalf. 

5.  Same — consideration  not  necessary  to  render  voluntary  con- 
veyance binding.  No  valuable  consideration  is  required  to  render 
effective  and  binding  upon  the  grantor  voluntary  conveyances  to 
his  children  and  grandchildren. 

6.  SAMZ-r-bringing  suit  for  partition  under  deeds  shows  accept- 
ance of  deeds.  Acceptance  is  presumed  in  the  case  of  voluntary 
conveyances  beneficial  to  the  grantees ;  but  the  fact  that  the  gran- 
tees brought  a  partition  suit,  claiming  under  their  deeds,  is  direct 
evidence  of  acceptance. 

7.  Same — when  a  deed  is  not  testamentary  in  character.  It  is 
only  when  a  deed  is  not  delivered  by  the  grantor  in  his  lifetime 
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that  it  can  be  said  to  be  testamentary  in  character,  and  the  facts 
that  a  life  estate  is  reserved  to  the  grantor,  or  that,  without  such 
reservation,  he  is  permitted  to  retain  control  of  the  premises  and 
receive  the  profits  during  his  lifetime,  and  that  the  deeds  are  found 
in  his  possession  after  his  death,  do  not  render  the  deed  testa- 
mentary in  character. 

8.  Same — a  deed  cannot  be  repudiated  after  delivery.  After  a 
deed  has  been  executed  and  delivered  it  is  not  within  the  power  of 
the  grantor  to  repudiate  it  merely  by  bringing  suit  to  cancel  it. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Colostin  D.  Myers,  Judge,  presiding. 

Charles  M.  Peirce,  for  appellants. 

John  Stapleton,  Dooley  &  Dooley,  Bracken  & 
Young,  and  DeMange,  Gillespie  &  DeMange,  for  ap- 
pellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellees,  on  July  7,  19 10,  filed  their  bill  in  the  circuit 
court  of  McLean  county  for  the  partition  of  about  261  acres 
of  farm  lands  in  that  county  and  certain  lots  in  Leroy,  Illi- 
nois, and  also  prayed  that  dower  in  all  of  the  property  be 
assigned  to  Gertrude  B.  Razor,  widow  of  Frederick  Razor, 
deceased.  Appellants  answered  the  bill,  denying  that  the 
rights  and  interests  of  the  parties  in  the  real  estate  were  as 
set  forth  in  the  bill,  and  filed  a  cross-bill  seeking  partition 
of  the  premises  in  accordance  with  the  rights  of  the  par- 
ties as  alleged  in  the  cross-bill.  The  cause  was  referred  to 
the  master,  who  reported  finding  all  the  material  issues  in 
favor  of  appellees  and  recommending  that  a  decree  be  en- 
tered in  accordance  with  the  prayer  of  the  original  bill. 
After  overruling  exceptions  filed  by  appellants  to  the  mas- 
ter's report,  the  court  entered  a  decree  for  assignment  of 
dower  and  for  partition  in  accordance  with  the  rights  and 
interests  of  the  parties  as  set  forth  in  the  original  bill  and 
dismissed  the  cross-bill  for  want  of  equity.     From  that 
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decree  appellants,  who  were  complainants  in  the  crossbill, 
have  prosecuted  this  appeal. 

The  appellants  are  three  of  the  children  and  devisees 
of  Frederick  Razor,  deceased,  and  the  executors  of  his  last 
will  and  testament.  The  appellees  include  the  remaining 
children  and  the  grandchildren  who  are  heirs  of  the  de- 
ceased. The  provisions  of  the  decree  relating  to  the  lots  in 
Leroy  are  not  in  controversy  here.  The  three  children  of 
Frederick  Razor,  deceased,  who  are  appellants,  claimed  by 
their  cross-bill,  and  are  contending  here,  that  their  father 
was  at  the  time  of  his  death,  on  July  6,  1910,  the  owner 
of  the  farm  lands  above  mentioned,  and  that  they,  and  cer- 
tain of  his  children  and  grandchildren  who  are  appellees, 
became  seized  in  fee  of  said  farm  lands,  as  tenants  in  com- 
mon, under  and  by  virtue  of  his  last  will  and  testament 
and  subject  to  his  debts.  If  this  contention  be  sustained, 
one  child  of  Frederick  Razor  and  two  sets  of  grandchildren 
have  no  interest  in  the  real  estate,  and  the  interest  of  each 
of  the  remaining  children  in  the  real  estate,  where  the  same 
has  not  been  sold  and  conveyed,  is  an  undivided  one-eighth 
instead  of  an  undivided  one-eleventh,  as  alleged  in  the  orig- 
inal bill  and  as  found  by  the  decree.  The  appellees,  on 
the  other  hand,  claim  title  for  all  the  children  and  certain 
grandchildren  of  Frederick  Razor,  deceased,  under  deeds 
from  him  which  they  contend  were  executed  and  delivered 
during  his  lifetime,  and  by  virtue  of  which,  if  sustained, 
his  eight  surviving  children  and  three  sets  of  grandchildren 
each  became  seized,  as  tenants  in  common,  of  an  undivided 
one-eleventh  part  of  said  real  estate.  The  material  ques- 
tions here  involved,  therefore,  relate  to  the  validity  of  the 
deeds  under  which  appellees  claim. 

On  the  hearing  before  the  master,  W.  B.  Carlock,  an 
attorney  at  law  residing  at  Bloomington,  testified  that  on 
January  12,  1891,  at  the  request  of  Frederick  Razor,  he 
prepared  a  deed,  which  was  executed  by  Frederick  Razor, 
conveying  the  premises  in  controversy  to  the  eleven  children 
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of  the  grantor;   that  on  July  i,  1901,  Frederick  Razor  in- 
formed the  witness  that  the  deed  of  January  12,  1891,  had 
been  lost  or  misplaced  and  requested  him  to  prepare  an- 
other one  in  its  stead ;  that  a  deed  was  prepared  which  was 
intended  to  be  a  copy  of  the  former  deed,  including  the 
date,  January  12,  1891,  and  was  executed  by  Frederick  Ra- 
zor by  mark,  in  the  presence  of  the  witness,  who,  as  a 
notary  public,  took  the  grantor's  acknowledgment;    that 
thereafter  it  was  discovered  that  the  deed  of  July  1,  1901, 
misdescribed  a  tract  of  land  intended  to  be  conveyed,  and 
on  August  15,  1901,  the  witness  prepared,  and  Frederick 
Razor  executed  and  acknowledged  before  the  witness,  as  a 
notary  public,  another  deed  which  was  intended  to  be  a  copy 
of  the  deeds  of  January  12,  1891,  and  July  1,  1901,  except 
that  the  premises  intended  to  be  conveyed  were  correctly  de- 
scribed in  this  deed;   that  thereafter,  and  on  the  same  day, 
Frederick  Razor  informed  the  witness  that  two  of  his  chil- 
dren had  died  since  the  execution  of  the  deed  of  Janu- 
ary 12,  1 89 1,  and  that  he  desired  to  make  another  deed 
containing  the  names  of  the  heirs  of  his  deceased  children 
in  the  place  of  the  names  of  their  parents,  and  that  the 
witness  thereupon  prepared,  and  Frederick  Razor  executed 
and  acknowledged  before  the  witness,  as  a  notary  public, 
a  deed  in  which  were  substituted  the  names  of  the  grand- 
children instead  of  the  names  of  their  deceased  parents,  and 
that  this  deed  was  dated  August  15,  1901,  being  the  date 
of  its  execution.     The  witness  further  testified  that  all  of 
the  deeds  prepared  by  him  were  delivered  by  Frederick 
Razor  to  his  sons  William  Razor  and  Henry  Razor  imme- 
diately after  their  execution. 

All  of  the  deeds  above  mentioned,  except  that  of  Janu- 
ary 12,  1891,  were  introduced  in  evidence  by  the  appellees. 
Each  of  them  expresses  the  consideration  for  the  deed  to 
be  "one  dollar  and  other  good  and  valuable  considerations.' ' 
All  purport  to  have  been  signed  by  Frederick  Razor  by 
mark,  in  the  presence  of  Carlock,  and  to  have  been  acknowl- 
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edged  by  the  grantor  before  Carlock,  as  notary  public.  The 
deed  which  Carlock  testifies  was  executed  July  i,  1901,  pur- 
ports on  its  face  to  be  a  quit-claim  deed,  signed  by  Fred- 
erick Razor  under  date  of  January  12,  1891,"  conveying  to 
the  eleven  children  of  the  grantor  the  real  estate  in  con- 
troversy, except  that  one  tract  is  described  as  being  in  the 
south-west  quarter  of  a  section  instead  of  the  south-east 
quarter  of  that  section,  as  described  in  the  bill  herein,  and 
contains  the  following  clause:  "Deed  for  above  premises 
made,  executed  and  delivered  by  grantor  herein  to  grantees 
herein  on  January  12,  1891,  but  same  was  mislaid  and  by 
oversight  or  inadvertence  was  not  recorded  at  date  of  its 
execution  and  delivery,  and  this  deed  is  made  as  a  substi- 
tute for  and  to  replace  said  lost  or  mislaid  deed."  This 
deed  purports  to  have  been  acknowledged  July  1,  1901,  and 
was  recorded  in  the  recorder's  office  of  McLean  county  in 
book  209  of  deeds,  at  page  507. 

The  deed  which  Carlock  testifies  was  first  executed  by 
Frederick  Razor  on  August  15,  1901,  purports  on  its  face 
to  be  a  quit-claim  deed,  signed  by  Frederick  Razor  under 
date  of  January  12,  1891,  conveying  to  the  eleven  children 
of  the  grantor  the  real  estate  in  controversy,  and  contains 
the  clause  above  quoted  from  the  deed  of  July  1,  1901, 
and  in  addition  thereto  the  following:  "Deed  recorded  in 
book  209,  at  415,  of  McLean  county  deed  records,  between 
same  parties  above,  was  erroneous  in  the  description  of  the 
land  and  was  not  a  true  copy  of  the  deed  referred  to  above 
as  having  been  made  January  12,  1891."  This  deed  pur- 
ports to  have  been  acknowledged  August  15,  1901,  and  was 
recorded  in  the  recorder's  office  of  McLean  county. 

The  other  deed  which  Carlock  testifies  was  executed  by 
Frederick  Razor  on  August  15,  1901,  purports  on  its  face 
to  be  a  quit-claim  deed,  signed  by  Frederick  Razor  under 
date  of  August  15,  1901,  conveying  to  the  nine  children  of 
the  grantor  then  living,  and  to  the  children  and  heirs-at-law 
of  two  of  his  children  then  deceased,  the  real  estate  here 
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in  controversy,  the  interest  conveyed  to  each  of  the  gran- 
tors children  being  stated  to  be  an  undivided  one-eleventh, 
that  conveyed  to  each  of  two  children  of  a  deceased  daugh- 
ter an  undivided  one-twenty-second,  and  that  conveyed  to 
each  of  five  children  of  another  deceased  daughter  an  un- 
divided one-fifty-fifth.  This  deed  purports  to  have  been 
acknowledged,  but  the  date  of  the  acknowledgment  does 
not  appear.  It  was  filed  for  record  in  the  recorder's  office 
of  McLean  county  on  August  17,  1901. 

Shortly  after  the  execution  and  delivery  of  the  deed  last 
mentioned,  the  grantees  therein  named,  except  the  minor 
grandchildren  of  Frederick  Razor,  filed  a  bill  to  partition 
the  lands  in  controversy,  W.  B.  Carlock  appearing  therein 
as  their  solicitor.  The  record  shows  that  all  of  the  gran- 
tees mentioned  in  the  deeds  dated  January  12,  1891,  were 
children  by  a  first  wife,  from  whom  Frederick  Razor  had 
obtained  a  divorce;  that  he  was  married  to  Gertrude  B. 
Razor,  his  second  wife,  in  1888,  and  that'  on  April  1,  1891, 
she  obtained  a  decree  for  separate  maintenance  against  him. 
There  is  also  evidence  tending  to  show  that  Frederick  Ra- 
zor reserved  a  life  estate  in  the  deed,  of  January  12,  1891, 
and  that  when  the  subsequent  deeds  were  executed,  although 
they  contained  no  reservations,  yet  it  was  understood  be- 
tween the  parties  that  Frederick  Razor  should  be  permitted 
to  received  the  income  from  the  land  during  his  lifetime. 
After  the  bill  for  partition  was  filed,  in  1901,  the  children 
and  adult  grandchildren  of  Frederick  Razor  signed  an  in- 
strument by  which  each  of  them  agreed  to  pay  him  $1000 
out  of  their  respective  shares  of  the  proceeds  of  sale  in  the 
partition  suit  for  his  support  and  comfort  during  his  life- 
time. Thereafter  the  bill  for  partition  was  dismissed.  Car- 
lock  testified  that  the  bill  was  dismissed  because  they  were 
unable  to  make  satisfactory  arrangements  with  Gertrude 
B.  Razor  for  the  release  of  her  inchoate  right  of  dower, 
while  some  of  the  defendants  below  testify  that  it  was  dis- 
missed because  Frederick  Razor  claimed  to  own  the  land 
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and  refused  to  accept  the  terms  of  the  instrument  above 
mentioned  or  to  permit  the  partition  and  sale  of  the  lands. 
During  the  month  of  February,  1906,  six  of  the  children 
and  one  set  of  the  grandchildren  of  Frederick  Razor  con- 
veyed to  him,  by  quit-claim  deeds,  all  their  interests  in  the 
premises,  and  on  March  25,  1907,  Frederick  Razor  filed  his 
bill  in  the  circuit  court  of  McLean  county  against  the  re- 
maining children  and  grandchildren  to  have  the  deed  of 
July  1,  1901,  and  the  two  deeds  of  August  15,  1901,  re- 
moved as  clouds  upon  his  title,  alleging  that  those  deeds 
were  forgeries  and  that  he  did  not  execute  any  deed  to  the 
premises  in  January,  1891,  as  recited  in  two  of  those  deeds. 
This  suit  was  still  pending  in  the  circuit  court  at  the  time 
of  the  death  of  Frederick  Razor,  the  complainant  having 
taken  no  steps  in  the  cause  other  than  filing  the  bill  of  com- 
plaint. Thereafter,  on  January  8,  1909,  Frederick  Razor, 
in  the  presence  of  two  witnesses,  executed  and  acknowl- 
edged before  Leslie  J.  Owen,  a  notary  public,  a  quit-claim 
deed,  which  on  its  face  purported  to  convey  to  each  of  the 
six  children  and  the  set  of  grandchildren  who  had  conveyed 
the  premises  to  him  in  1906,  an  undivided  one-eleventh  part 
of  the  real  estate  in  controversy,  the  deed  containing  the 
following  clause :  "It  being  the  intention  of  the  grantor  by 
this  deed  to  convey  to  grantees  seven-elevenths  (7/1 1)  of 
the  above  described  real  estate,  each  grantee  receiving  the 
part  as  hereinbefore  designated."  Leslie  J.  Owen,  an  at- 
torney at  law  and  the  notary  before  whom  this  deed  was 
acknowledged,  testified  that  the  deed  was  written  by  him 
at  the  request  of  Jacob  Razor,  one  of  the  sons  of  Frederick 
Razor;  that  it  was  then  taken  to  the  home  of  Frederick 
Razor,  read  and  explained  to  him  by  the  witness,  and  exe- 
cuted by  the  grantor  in  the  presence  of  the  witness,  Jacob 
Razor  and  L.  C.  Keenan,  a  banker  of  Leroy;  that  Fred- 
erick Razor  made  some  objection  to  the  deed  because  it 
did  not  reserve  a  life  estate  to  him,  but  notwithstanding 
such  objection  signed  it  after  Jacob  Razor  had  assured  him 
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that  he  would  see  that  he  was  taken  care  of  during  the  re- 
mainder of  his  life  and  that  he  should  never  be  without  a 
home.  The  testimony  given  by  Owen  is  corroborated  by 
that  of  Keenan  and  Jacob  Razor.  The  latter  testified,  as  a 
witness  for  appellants,  that  shortly  before  this  deed  was 
executed  he  had  a  conversation  with  his  father  in  which  he 
called  his  father's  attention  to  the  condition  of  the  title  to 
the  real  estate  as  it  then  stood,  and  to  the  fact  that  in  case 
his  father  should  die  the  witness  and  the  other  children 
who  had  conveyed  to  Frederick  Razor  in  1906  would  not 
receive  an  equitable  portion  of  his  estate;  that  his  father 
said  he  did  not  want  to  leave  the  title  in  that  condition  and 
that  he  would  sign  a  deed ;  that  the  witness  then  employed 
Owen  to  prepare  the  deed  and  that  his  father  executed  it 
at  his  home ;  that  the  deed  was  taken  by  Owen  to  his  office 
and  that  the  witness  obtained  it  from  Owen  the  next  day 
and  had  it  recorded. 

On  February  22,  1909,  Henry  Razor,  one  of  the  chil- 
dren of  Frederick  Razor,  executed  and  delivered  to  his 
brothers  George  Razor  and  Jacob  Razor  a  warranty  deed 
conveying  to  them  an  undivided  one-eleventh  part  of  the 
real  estate  in  question.  This  deed  was  recorded  February 
26,  1909.  Both  of  these  grantees  were  defendants  to  the 
original  bill  filed  herein  and  George  Razor  was  one  of  the 
complainants  in  the  cross-bill  and  is  one  of  the  appellants 
here,  and  both  testified  on  behalf  of  appellants  at  the  hear- 
ing before  the  master. 

Four  of  the  children  of  Frederick  Razor,  all  of  whom 
were  defendants  to  the  original  bill,  testified  that  they, 
together  with  certain  other  children  and  grandchildren  of 
Frederick  Razor,  were  present  at  the  office  of  W.  B.  Car- 
lock  in  1 89 1  when  a  conversation  took  place  between  Car- 
lock  and  their  father ;  that  Gertrude  B.  Razor  had  prior  to 
that  time  instituted  a  suit  for  separate  maintenance  against 
Frederick  Razor,  and  that  Carlock  was  attempting  to  per- 
suade Frederick  Razor  to  execute  a  deed  conveying  the 
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real  estate  to  his  children  in  order  to  prevent  his  wife  from 
getting  any  of  his  property;  that  Frederick  Razor  refused 
to  sign  the  deed  and  left  the  office;  that  afterwards  Car- 
lock  went  to  the  home  of  Frederick  Razor  and  sought  to 
induce  him  to  execute  the  deed,  but  that  their  father  refused 
to  do  so.  This  testimony,  together  with  evidence  showing 
that  Frederick  Razor,  up  to  the  time  of  his  death,  rented 
the  land  to  tenants  and  received  the  rent  therefrom,  paid 
the  taxes,  made  repairs,  claimed  to  own  the  premises,  and 
that  the  deeds  were  found  in  his  safe  deposit  box  after  his 
death,  in  connection  with  the  fact  that  Frederick  Razor  had 
during  his  lifetime  instituted  the  suit  to  set  aside  the  deeds 
as  clouds  upon  his  title,  constitutes  the  principal  evidence 
upon  which  appellants  rely  as  proving  that  Frederick  Ra- 
zor was  the  owner  in  fee  of  the  premises  in  controversy  at 
the  time  of  his  death. 

Appellants  first  contend  that  if  only  the  competent  evi- 
dence in  the  record  is  considered  it  shows  that  Frederick 
Razor  never  executed  any  of  the  above  deeds,  and  in  this 
connection  argue  that  Carlock,  who  testified  to  the  execu- 
tion of  the  deeds  of  January  12,  1891,  July  1,  1901,  and 
August  15,  1901 ;  Belle  Moore,  who  testified  to  the  execu- 
tion of  the  deeds  of  January  12,  1891,  and  July  1,  1901 ; 
Henry  Razor,  who  testified  to  the  execution  of  one  of  the 
deeds  of  August  15,  1901,  and  Jacob  Razor,  who  testified 
to  the  execution  and  recording  of  the  deed  of  January  8, 
1909,  were  all  incompetent  witnesses,  and  that  their  testi- 
mony should  be  disregarded  in  determining  the  question  of 
the  execution  of  those  deeds.  With  reference  to  the  testi- 
mony of  Carlock  it  is  contended  that  the  relation  of  attor- 
ney and  client  existed  between  Carlock  and  Frederick  Razor 
at  the  time  the  deeds  above  mentioned  purport  to  have  been 
executed  and  acknowledged,  and  that  Carlock  was  there- 
fore not  a  competent  witness.  The  testimony  given  by 
Carlock  related  solely  to  matters  which  came  to  his  knowl- 
edge as  scrivener,  attesting  witness  and  notary  public,  and 
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he  was  a  competent  witness  to  testify  to  those  matters. 
(23  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 76;   Smith  v. 
Long,  106  111.  485;   Champion  v.  McCarthy,  228  id.  87.) 
He  denied  that  the  execution  of  the  deeds  had  any  relation 
to  the  separate  maintenance  suit  brought  by  Gertrude  B. 
Razor,  and  did  not  attempt  to  disclose  any  matters  confided 
to  him  as  attorney  or  any  advice  given  by  him  to  Freder- 
ick Razor.    It  is  unnecessary  to  consider  the  contention  that 
the  other  parties  above  mentioned  were  incompetent  wit- 
nesses, except  to  remark  that  the  testimony  of  Jacob  Razor 
was  given  while  testifying  on  behalf  of  appellants,  because 
the  execution  of  the  deeds  was  proven  by  the  certificate  of 
the  notary  public  attached  to  each.    These  certificates  were 
prima  facie  proof  of  the  excution  of  the  deeds,  (Hurd's 
Stat.  1909,  chap.  30,  sec.  35 ;  Schroeder  v.  Smith,  249  111. 
574;)  and  clear  and  satisfactory  evidence  was  required  to 
overcome  the  force  and  effect  of  the  certificates  as  evidence 
that  the  grantor  executed  the  deeds  to  which  the  certificates 
were  attached.     (Russell  v.  Baptist  Theological  Union,  73 
IN-  3375    Grit  ten  v.  Dicker  son,  202  id.  372.)     Not  only 
does  the  record  fail  to  disclose  clear  and  satisfactory  evi- 
dence contradicting  the  recitals  in  the  certificates  of  the  no- 
tary public  to  the  effect  that  the  deed  of  July  1,  1901,  and 
the  two  deeds  of  August  15,  1901,  were  executed  by  Fred- 
erick Razor,  but  it  fails  to  disclose  any  evidence  contra- 
dicting those  certificates.    The  appellants'  statement  in  their 
argument  that  the  four  children  of  Frederick  Razor  who 
testified  on  behalf  of  the  defendants  and  cross-complainants 
all  testified  that  they  were  present  and  that  their  father  did 
not  sign  those  deeds  is  not  sustained  by  the  record.     The 
substance  of  the  testimony  of  those  four  witnesses  was, 
that  they  were  present  at  Carlock's  office  in  189 1  and  that 
their  father  did  not  sign  any  deed  at  that  time.    The  exe- 
cution by  Frederick  Razor  of  the  deeds  of  July  1,  1901, 
and  of  August  15,  1901,  was  clearly  established. 
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The  execution  of  the  deed  of  January  12,  1891,  was 
not  proven  with  as  great  a  degree  of  certainty  as  was  the 
execution  of  the  other  deeds  above  mentioned,  but  its  exe- 
cution was  established  by  a  clear  preponderance  of  the  evi- 
dence. While  Carlock's  testimony  concerning  the  execution 
of  that  deed  is  contradicted  by  the  testimony  of  four  of 
the  defendants  to  the  original  bill,  the  testimony  of  those 
four  interested  parties  is  overcome  by  the  statements  of 
Frederick  Razor  contained  in  the  deed  of  July  1,  1901,  and 
in  the  deed  first  executed  on  August  15,  1901,  to  the  effect 
that  a  deed  to  the  premises  had  been  made,  executed  and 
delivered  by  him  to  his  eleven  children  on  January  12,  1891, 
but  had  been  mislaid  and  by  oversight  or  inadvertence  was 
not  recorded,  and  that  the  subsequent  deeds  were  made  as 
substitutes  for  and  to  replace  the  lost  deed. 

The  contention  that  the  deed  of  January  8,  1909,  was 
never  executed  by  Frederick  Razor  has  no  foundation  what- 
ever in  the  evidence  to  support  it.  The  execution  of  that 
deed  was  not  only  proven  by  the  certificate  of  the  notary 
who  took  the  acknowledgment,  but  also  by  the  testimony 
of  Owen,  Keenan  and  Jacob  Razor,  the  latter  testifying  as. 
a  witness  on  behalf  of  appellants.  There  is  no  merit  what- 
ever in  appellants'  contention  that  Frederick  Razor  never 
executed  the  deeds  under  which  appellees  claim  title  to  the 
premises  in  question. 

Appellants  next  contend  that  Frederick  Razor  never  de- 
livered any  of  the  deeds,  and  in  support  of  this  contention 
rely  chiefly  upon  the  fact  that  they  were  in  the  possession 
of  various  attorneys  representing  him  after  their  execution 
and  were  found  in  his  safe  deposit  box  after  his  death. 
The  delivery  of  the  deed  of  January  12,  1891,  is  established 
by  the  testimony  of  Carlock  and  by  the  statements  contained 
in  the  deeds  executed  by  Frederick  Razor  on  July  1,  190 1, 
and  August  15,  1901,  to  the  effect  that  the  deed  of  Janu- 
ary 12,  1891,  was  delivered  to  the  grantees;  and  the  de- 
livery of  the  deed  of  January  8,  1909,  is  established  by  the 
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testimony  of  Jacob  Razor,  given  while  testifying  as  a  wit- 
ness for  appellants,  showing  the  circumstances  under  which 
that  deed  was  executed,  and  showing  that  the  witness  re- 
ceived the  deed  from  the  nQtary  who  took  the  acknowledg- 
ment and  filed,  it  for  record  in  the  recorder's  office  on  the 
day  following  its  execution.    Carlock  testified  that  the  deed 
of  July  i,  1901,  and  the  deeds  of  August  15,  1901,  were 
all  delivered  to  certain  of  the  grantees  therein  named  im- 
mediately after  their  execution.    Those  deeds  were  all  vol- 
untary conveyances,  made  upon  a  consideration  of  "one 
dollar  and  other  good  and  valuable  considerations."    Some 
of  the  grantees  in  the  deed  dated  August  15,  1901,  were 
minors,  and  the  other  deed  executed  on  that  date,  as  well 
as  the  deed  executed  July  1,  1901,  was  intended  to  confirm 
the  title  in  those  minor  grandchildren  of  the  grantor  as 
well  as  in  his  children.    In  V alter  v.  Blavka,  195-  111.  610, 
where  one  of  the  grantees  was  a  minor,  we  said:     "The 
law  always  makes  stronger  presumptions  in  favor  of  the 
delivery  of  deeds  in  cases  of  voluntary  settlements  than  in 
ordinary  cases  of  bargain  and  sale.     (Rodemeier  v.  Brown, 
169  111.  347.)     In  such  cases  'the  presumption  of  law  is  in 
favor  of  the  delivery,  and  the  burden  of  proof  is  on  the 
grantor  to  show  clearly  that  there  was  no  delivery.' — Bryan 
v.   Wash,  2  Gilm.  557;    Masterson  v.  Cheek,  23  111.  72; 
Walker  v.  Walker,  42  id.  311."    Proof  that  the  deeds  had 
been  recorded  was  prima  facie  evidence  that  they  had  been 
delivered  by  the  grantor.     (Hines  v.  Keighblingher,  14  111. 
469 ;    V alter  v.  Blavka,  supra;   Ackman  v.  Potter,  239  111. 
578;   Schroeder  v.  Smith,  supra.)     The  testimony  of  Car- 
lock,  taken  in  connection  with  the  fact  that  the  deeds  were 
voluntary  conveyances  and  that  some  of  the  grantees  were 
minors,  and  the  further  fact  that  all  of  the  deeds  were  re- 
corded almost  immediately  after  their  execution,  overcomes 
any  presumption  arising  from  the  fact  that  the  deeds  were, 
after  having  been  recorded,  in  the  possession  of  the  gran- 
tor's attorneys  and  were  found  among  his  papers  and  ef- 
*  »  1  -  1 9 
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fects  after  his  death  and  that  Frederick  Razor  continued  to 
exercise  dominion  over  the  property  up  to  the  time  of  his 
death.  (Ward  v.  Conklin,  232  111.  553;  Potter  v.  Bar- 
ringer,  236  id.  224.)  The  delivery  of  the  deeds  was  there- 
fore established  by  the  evidence. 

The  appellants  further  urge  that  there  is  no  evidence 
showing  that  Frederick  Razor  authorized  the  recording  of 
the  deeds  in  question.  The  consent  of  a  grantor  is  not 
required  in  order  to  authorize  the  grantee  to  record  a  deed 
delivered  to  him,  unless  there  is  an  agreement  that  it  shall 
not  be  recorded.  When  the  instrument  is  delivered  the 
grantee  may  record  it,  and  the  fact  that  it  was  filed  for 
record  raises  the  presumption  that  it  was  delivered  by  the 
grantor  to  the  grantee  and  that  it  was  rightfully  filed  for 
record  by  the  grantee  or  by  someone  acting  for  him  and  in 
his  behalf.  There  is  no  evidence  in  the  record  tending  to 
show  that  the  grantees  had  any  agreement  with  the  grantor 
that  the  deeds  should  not  be  recorded,  nor  is  there  any  evi- 
dence tending  to  show  that  Frederick  Razor,  when  he  exe- 
cuted and  delivered  the  deeds,  had  any  reason  to  believe 
that  they  would  not  be  recorded.  The  fact  that  there  is  no 
evidence  showing  that  Frederick  Razor  authorized  the  re- 
cording of  the  deeds  is  therefore  wholly  immaterial. 

It  is  also  contended  that  each  of  the  deeds  from  Fred- 
erick Razor  to  his  children  and  grandchildren  was  without 
consideration.  The  deeds  being  voluntary  conveyances  to 
the  children  and  grandchildren  of  the  grantor,  no  valuable 
consideration  was  required  to  render  them  effective  and 
binding  upon  grantor.    Oliphant  v.  Liversidge,  142  111.  160. 

Appellants  further  contend  that  there  is  no  evidence 
showing  that  the  grantees  accepted  the  deeds.  If  there  were 
no  direct  evidence  upon  this  question,  the  deeds  being  in 
the  nature  of  voluntary  settlements  and  beneficial  to  the 
grantees,  their  acceptance  would  be  presumed,  especially  by 
the  infant  grantees.  (Winterbottom  v.  Pattison,  152  111. 
334;  Baker  v.  Hall,  214  id.  364.)    The  record  shows,  how- 
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ever,  that  after  the  execution  and  delivery  of  the  deeds  of 
July  i,  1901,  and  August  15,  1901,  all  of  the  adult  grantees 
in  those  deeds  brought  suit  to  partition  the  lands,  claiming 
to  own  them  as  tenants  in  common.  This  action  on  their 
part  is  conclusive  evidence  of  the  acceptance  of  those  deeds 
under  which  they  claimed  title  in  that  suit. 

Appellants  next  urge  that  Frederick  Razor,  by  the  exe- 
cution and  delivery  of  these  deeds,  attempted  to  make  a 
testamentary  disposition  of  his  property.  This  contention 
is  based  upon  the  evidence  showing  that  Frederick  Razor 
was  permitted  to  receive  the  rents  and  profits  from  the  land 
up  to  the  time  of  his  death ;  that  he  paid  the  taxes  and  made 
repairs ;  that  he  refused  to  accept  the  proposition  made  by 
the  grantees  to  pay  him  $11,000  out  of  the  proceeds  to  be 
derived  from  the  land  in  case  the  partition  suit,  brought  in 
1901,  should  be  prosecuted  to  conclusion  and  the  premises 
sold,  and  other  evidence,  all  of  which  tended  to  show  that 
the  grantees  at  all  times  after  the  execution  of  the  deeds 
recognized  the  existence  of  a  life  estate  in  Frederick  Razor. 
This  evidence  is  not  sufficient  to  show  that  the  deeds  were 
testamentary  in  character.  All  of  the  deeds  were  delivered 
to  the  grantees  by  the  grantor  during  his  lifetime  and  vested 
the  title  to  the  premises  in  the  grantees  immediately  upon 
delivery.  It  is  only  ;where  a  deed  is  not  delivered  by  the 
grantor  during  his  lifetime  that  it  can  be  said  to  be  testa- 
mentary in  character,  and  the  fact  that  a  life  estate  is  re- 
served to  the  grantor,  or,  without  such  reservation,  that  he 
is  permitted  to  retain  possession  and  control  of  the  premises 
and  receive  the  rents,  issues  and  profits  during  his  lifetime, 
even  thpugh  the  deed  is  found  in  his  possession  after  his 
death,  cannot  render  the  instrument  testamentary  in  char- 
acter.   Potter  v.  Barringer,  supra. 

It  is  finally  contended  that  Frederick  Razor,  by  bringing 
suit  to  cancel  and  set  aside  the  deeds,  repudiated  each  of 
them.  That  suit  was  based  upon  the  charge  that  the  deeds 
were  forgeries.     That  charge  is  wholly  disproved  by  the 
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evidence  in  this  case.  After  executing  and  delivering,  the 
deeds  it  was  not  within  the  power  of  the  grantor  to  repudi- 
ate them.  (Potter  v.  Barringer,  supra.)  The  bill  filed  by 
him  in  1907,  consisting  of  his  unsworn  statements  and 
charges,  cannot  be  considered  for  any  purpose  in  determin- 
ing whether  the  deeds  in  question  passed  title  to  the  gran- 
tees therein  named.  The  fact,  however,  that  he  took  no 
further  steps  in  the  cause  after  filing  the  bill,  together  with 
the  fact  that  he  thereafter  reconveyed  to  certain  of  his  chil- 
dren and  grandchildren  the  undivided  seven-elevenths  part 
of  the  premises  which  those  same  children  and  grandchil- 
dren had  conveyed  to  him  before  he  filed  the  bill  against 
the  remaining  children  and  grandchildren,  would  seem  to 
indicate  that  he  had  before  his  death  abandoned  his  suit  and 
recognized  the  validity  of  the  former  deeds. 

On  the  whole  record  the  equities  of  the  cause  are  mani- 
festly with  appellees,  and  the  decree  will  therefore  be  af- 
firmed, rx  re        j 

Decree  affirmed. 


Harry  Dickerson,  Defendant  in  Error,  vs.  The  Hen- 
rietta Coal  Company,  Plaintiff  in  Error. 

Opinion  filed  October  25,  ion. 

1.  Mines — when  action  for  damages  for  violation  of  Mines  and 
Miners  act  should  go  to  jury.  An  action  for  damages  based  upon 
the  willful  failure  of  a  mining  company  to  observe  the  provision 
of  the  Mines  and  Miners  act  requiring  props  of  suitable  dimensions 
to  be  furnished  on  demand  is  properly  submitted  to  the  jury,  where 
the  evidence  as  to  whether  props  were  necessary,  whether  they 
were  demanded  of  the  proper  persons  and  whether  the  demand  was 
disregarded  is  sharply  conflicting,  but  the  evidence  for  plaintiff,  if 
considered  as  true,  is  sufficient  to  establish  such  facts  in  his  favor. 

2.  Evidence — when  refusal  to  admit  writing  signed  by  witness 
is  not  reversible  error.  The  refusal  to  admit  in  evidence  a  writ- 
ing signed  by  a  witness  containing  a  statement  in  conflict  with  his 
testimony  on  the  trial  is  not  reversible  error,  where  the  statement 
at  variance  with  his  testimony  is  read  to  him  in  the  presence  of 
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the  jury  and  he  admits  that  he  signed  the  paper  and  made  the 
statement  but  claims  he  made  it  on  hearsay. 

3.  Instructions — what  is  not  an  improper  modification  of  in- 
struction as  to  weight  of  the  plaintiffs  testimony.  An  instruction 
stating  that  the  plaintiff  is  allowed  to  testify  on  his  own  behalf, 
but  that  the  jury,  in  considering  and  weighing  his  testimony,  has 
a  right  to,  and  should,  take  into  consideration  the  fact  that  he  is 
the  plaintiff  in  the  suit  and  interested  in  the  result  thereof,  is  not 
improperly  modified  by  adding  the  words  "and  should  judge  the 
weight  of  his  testimony  by  same  tests  applied  to  other  witnesses." 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Madison  county;  the  Hon.  R.  D.  W.  Holder, 
Judge,  presiding. 

Charles  P.  Wise,  David  E.  Keefe,  and  William  E. 
Wheeler,  (Mastin  &  Sherlock,  of  counsel,)  for  plain- 
tiff in  error. 

GEERS  &  GEERS,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case  commenced  in  the  cir- 
cuit court  of  Madison  county  by  Harry  Dickerson,  the  de- 
fendant in  error,  against  the  Henrietta  Coal  Company,  the 
plaintiff  in  error,  to  recover  damages  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  defendant  in  error 
while  he  was  in  the  employ  of  the  plaintiff  in  error  in  its 
mine,  mining  coal,  in  consequence  of  the  willful  violation 
of  the  Mines  and  Miners  act  by  the  failure  and  refusal  of 
the  plaintiff  in  error  to  furnish  the  defendant  in  error,  on 
demand,  props  of  the  proper  dimensions  with  which  to 
properly  secure  the  roof  of  the  room  in  the  mine  in  which 
the  defendant  in  error  was  at  work  as  a  coal  miner,  the 
result  of  which  failure  and  refusal  was  that  a  portion  of 
the  roof  of  the  room  where  the  defendant  in  error  was  at 
work  mining  coal  fell  upon  and  injured  defendant  in  error. 
The  case  was  submitted  to  the  jury  upon  a  declaration  con- 
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taining  two  counts,  and  the  general  issue  was  filed.  Upon  a 
trial  before  the  court  and  a  jury  a  verdict  was  rendered  in 
favor  of  the  defendant  in  error  for  the  sum  of  $2000,  upon 
which  verdict  the  court  rendered  judgment  in  his  favor 
after  overruling  a  motion  for  a  new  trial,  which  judgment 
was  affirmed,  upon  appeal,  by  the  Appellate  Court  for  the 
Fourth  District,  and  the  record  has  been  removed  into  this 
court  for  further  review  by  writ  of  certiorari. 

Three  reasons  are  urged  as  grounds  of  reversal  in  this 
court:  (1)  The  court  erred  in  declining  to  direct  a  ver- 
dict in  favor  of  the  defendant  at  the  close  of  all  the  evi- 
dence; (2)  the  court  erred  in  its  rulings  upon  the  evidence; 
and  (3)  the  court  improperly  modified  the  defendant's  sec- 
ond offered  instruction  before  giving  the  same  to  the  jury. 

The  evidence  shows  the  plaintiff  was  engaged  in  mining 
coal  in  the  mine  of  the  defendant;  that  the  roof  of  the 
room  in  which  he  was  at  work  was  unsafe,  and  that  a  large 
rock  fell  from  the  roof  and  struck  the  plaintiff  and  injured 
him.  The  plaintiff  and  his  "buddy,"  William  Varvara,  tes- 
tified that  the  roof  of  the  room  was  in  an  unsafe  condition; 
that  the  plaintiff  requested  the  mine  manager  of  the  de- 
fendant two  days  prior  to  the  accident,  and  one  of  the 
drivers  of  the  defendant  at  eight  o'clock  on  the  morning 
of  the  accident,  as  was  the  custom  in  the  mine,  to  send  in 
props  five  and  one-half  feet  in  length  with  which  to  secure 
the  roof  of  the  room ;  that  no  props  were  sent  in,  and  that 
the  rock  which  injured  the  plaintiff  fell  from  the  roof  of 
the  mine  at  about  eleven  o'clock  in  the  forenoon.  The 
mine  manager  and  the  driver  each  denied  that  a  request 
for  props  had  been  made  by  the  plaintiff,  and  a  number  of 
witnesses  (six  or  eight)  who  were  employees  of  the  defend- 
ant testified  they  examined  the  room  shortly  after  the  rock 
fell  and  found  props  in  the  room,  or  near  by,  of  suitable 
dimensions  to  secure  the  roof.  The  plaintiff  and  William 
Varvara  admitted  there  were  props  in  the  room  and  near 
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by,  but  testified  they  were  not  of  the  requisite  length,  as 
they  were  only  four  and  one-half  feet  long;  that  they  had 
only  one  prop  five  and  one-half  feet  in  length,  which  was 
the  requisite  length  for  use  in  the  room,  and  that  they  had 
used  that  prop  before  the  roof  fell. 

It  is  apparent  from  what  has  been  stated  that  the  evi- 
dence was  conflicting  upon  the  questions  whether  props 
were  needed  to  secure  the  roof  of  the  room  where  plaintiff 
was  at  work  at  the  time  he  was  injured,  whether  he  had 
requested  that  props  be  furnished  him  with  which  to  secure 
the  roof  of  his  room,  and  whether  the  defendant  had  failed 
and  refused  to  furnish  the  plaintiff  with  props  of  the  requi- 
site length  to  secure  the  roof  after  it  had  been  requested, 
through  its  mine  manager  and  one  of  its  drivers,  so  to  do. 
The  evidence  being  conflicting  upon  the  questions  whether 
props  were  necessary,  whether  a  request  had  been  made  by 
the  plaintiff  to  the  proper  persons  to  send  in  props,  and 
whether  such  request  had  been  disregarded,  these  questions 
were  all  questions  of  fact  for  the  determination  of  the 
jury,  and  as  the  evidence  of  the  plaintiff,  standing  alone, 
fully  tended  to  support  the  cause  of  action  set  out  in  his 
declaration,  the  trial  court  did  not  err  in  declining  to  take 
the  case  from  the  jury. 

A  witness  by  the  name  of  Henry  Wiese  testified  upon 
the  trial,  for  the  plaintiff,  that  "he  was  in  the  room  shortly 
after  the  falling  of  the  rock  which  injured  the  plaintiff,  and 
while  at  that  time  he  saw  props  in  the  room,  he  could  not 
state  how  long  they  were.  On  cross-examination  he  was 
asked  if  shortly  after  the  accident  he  did  not  sign  a  state- 
ment in  writing,  in  which  he  stated  there  were  props  in  the 
room  in  which  the  plaintiff  was  injured  five  and  one-half 
feet  in  length,  and  upon  being  shown  the  statement  he  ad- 
mitted he  signed  it  but  stated  that  he  did  not  measure  the 
length  of  the  props  which  he  saw  in  the  room,  but  only 
beard  others  who  were  present  state  the  length  of  the  props 
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which  were  in  the  room  at  the  time  of  the  accident.  There- 
upon the  defendant  offered  in  evidence  the  written  state- 
ment referred  to,  which  statement  was  also  signed  by  other 
persons  and  contained  statements  as  to  the  length  of  the 
props  which  were  necessary  to  secure  the  roof  in  the  room 
where  the  plaintiff  was  injured.  The  court,  on  objection, 
excluded  the  written  statement.  The  objection  first  made 
to  the  admission  of  the  written  statement  was,  that  it  was 
signed  by  persons  other  than  the  witness  and  contained 
matters  about  which  the  witness  had  not  testified.  The 
defendant  thereupon  offered  to  eliminate  from  the  written 
statement  everything  excepting  the  statement  that  there 
were  present  in  the  room  props  five  and  one-half  feet  in 
length,  and  it  was  again  offered  and  again  excluded  upon 
the  ground  that  the  witness  admitted  he  had  signed  the 
statement  and  that  it  contained  the  statement  that  there 
were  props  in  the  roonj  five  and  one-half  feet  in  length. 
The  witness  admitted  he  had  signed  the  written  statement 
and  that  it  contained  the  statement  that  there  were  props  in 
the  room  five  and  one-half  feet  in  length,  and  the  admission 
of  the  statement  in  writing  in  evidence  would  not  have  given 
the  jury  any  additional  light  upon  that  subject.  We  do 
not  think,  therefore,  the  exclusion  of  the  written  statement 
constituted  reversible  error. 

In  Moore  v.  Aurora,  Elgin  and  Chicago  Railroad  Co. 
246  111.  56,  a  statement  in  writing  signed  by  a  witness, 
which  was  somewhat  in  conflict  with  the  testimony  6f  the 
witness  given  on  the  trial,  was  offered  in  evidence  and 
excluded.  It  appeared  that  the  witness  admitted  he  had 
signed  the  writing,  and  the  parts  which  were  claimed  to 
be  in  conflict  with  his  oral  testimony  were  read  to  him  in 
the  presence  of  the  jury,  as  was  the  case  here.  The  court, 
in  disposing  of  .the  question,  on  page  58  said:  "The  state- 
ment was  shown  to  the  witness  and  he  admitted  that  he 
had  read  it  and  signed  it,  and  the  portions  thereof  which 
were  claimed  to  be  in  conflict  with  his  oral  testimony  were 
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read  to  him  in  the  presence  of  the  jury  and  were  admitted 
by  him  to  be  contained  in  the  statement.  *  *  *  It  is 
clear  from  an  examination  of  the  record  that  the  jurors 
were  as  fully  informed  of  the  parts. of  the  written  state- 
ment which  tended  to  contradict  the  testimony  of  the  wit- 
ness as  they  would  have  been  had  the  entire  statement  been 
admitted  in  evidence," — and  it  was  held  the  court  tfid  not 
commit  reversible  error  in  declining  to  admit  the  written 
statement  in  evidence.  See,  also,  Swift  &  Co.  v.  Madden, 
165  111.  41;  Illinois  Central  Railroad  Co.  v.  Wade,  206  id. 
523;  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Crose, 
214  id.  602. 

The  court  was  asked  by  the  defendant  to  give  the  jury 
the  following  instruction : 

"The  court  instructs  the  jury  that  while  the  plaintiff  is 
allowed  to  testify  in  this  case  in  his  own  behalf,  yet  in  con- 
sidering his  testimony,  and  the  weight  to  be  given  to  it,  the 
jury  have  a  right  to,  and  should,  take  into  consideration 
the  fact  that  he  is  the  plaintiff  in  this  suit  and  is  interested 
in  the  result  thereof." 

Before  giving  it  to  the  jury  the  court  modified  the  same 
by  adding  thereto  the  following  words :  "and  should  judge 
the  weight  of  his  testimony  by  the  same  tests  applied  to 
other  witnesses."  A  like  instruction  was  offered  in  Hen- 
rietta Coal  Co.  v.  Martin,  221  111.  460,  and  in  Mertehs  v. 
Southern  Coal  Co.  235  id.  540,  and  in  each  instance  it  was 
modified  by  the  court  in  the  same  particular  that  it  was 
modified  in  this  case,  before  it  was  given  to  the  jury.  In 
each  of  those  cases  it  was  held  that  the  offered  instruction 
was  properly  modified.  In  the  Martin  case  the  court,  on 
page  470,  said:  "The  fourth  instruction  requested  by  ap- 
pellant advised  the  jury  that  in  weighing  the  testimony  of 
the  plaintiff  they  had  the  right  to  take  into  consideration 
his  interest  in  the  result  of  the  suit.  The  court  modified 
it  by  adding  a  clause  telling  them  they  had  the  right  to 
weigh  that  testimony  'by  the  same  rules  applied  to  the  tes- 
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timony  of  all  other  witnesses.'  The  witness  Zak  was  in- 
jured in  the  same  accident  and  had  a  suit  pending  to  re- 
cover for  his  injuries,  and  appellant's  fifth  instruction  was  to 
the  effect  that  the  jury  might  consider  these  facts  in  deter- 
mining what  credence  to  give  to  his  testimony.  The  court 
modified  it  in  like  manner  as  the  fourth.  As  given,  these 
two  instructions  stated  correct  propositions."  And  in  the 
Mertens  case,  on  page  551,  it  was  said:  "It  is  also  said 
that  the  court  erred  in  modifying  appellant's  fourteenth  in- 
struction, which  stated  the  rule  of  law  by  which  the  jury 
should  be  governed  in  weighing  appellee's  testimony,  by 
adding  thereto  the  words,  'and  weigh  his  testimony  by  the 
same  tests  as  applied  to  other  witnesses.'  The  same  modi- 
fication was  made  to  appellant's  fourth  instruction  in  Hen- 
rietta Coal  Co.  v.  Martin,  supra,  and  the  modification  was 
held  not  to  be  improper."  We  do  not  think  the  court  com- 
mitted reversible  error  in  modifying  said  instruction. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago,  Appellee,  vs.  Marshall  S.  Marsh 

et  al.  Appellants. 

Opinion  Hied  October  25,  ion. 

1.  Special  assessments — Ming  objections  to  merits  waives  ob- 
jections to  faulty  notice.  Objections  to  a  faulty  publication  notice 
can  only  be  raised  under  a  special  appearance  and  are  waived  by 
filing  objections  to  the  merits. 

2.  Same—  section  23  of  Costs  act,  concerning  appeals  for  delay, 
does  not  apply  to  special  assessment  proceedings.  Section  23  of  the 
Costs  act,  authorizing  damages  not  exceeding  ten  per  cent  of  the 
judgment  where  an  appeal  is  prosecuted  solely  for  delay,  does  not 
apply  to  a  special  assessment  proceeding,  as  the  additional  assess- 
ment of  ten  per  cent  against  the  property,  without  regard  to  bene- 
fits, would  be  void. 
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3.  Same—  assessment  cannot  be  made  a  personal  liability  of  the 
property  owner.  A  special  assessment  is  against  the  property  and 
cannot  be  made  a  personal  liability  of  the  owner,  and  the  continu- 
ing test  throughout  the  proceeding  is  that  the  assessment  roust  not 
exceed  the  special  benefit  to  the  property. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Theodore  Brent ano,  Judge,  presiding. 

Montgomery,  Hart  &  Smith,  for  appellants. 

Philip  J.  McKenna,  and  Edgar  R.  Hart,  (William 
H.  Sexton,  Corporation  Counsel,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  confirmation  in 
a  special  assessment  proceeding  for  the  improvement  of  a 
certain  portion  of  Blanche  street,  in  the  city  of  Chicago, 
by  curbing,  grading  and  paving  with  asphalt  and  adjusting 
the  necessary  sewers,  catch-basins  and  man-holes.  Appel- 
lants filed  seventy-two  objections,  most  of  them  going  to 
the  merits  of  the  proceedings.  Upon  the  trial  only  four 
objections  were  urged,  two  going  to  the  merits  and  the 
other  two  to  the  jurisdiction  of  the  court  over  the  persons 
of  appellants  on  the  ground  that  the  publication  notice  was 
insufficient,  not  being  published  for  five  successive  days. 
All  legal  objections  were  overruled  and  appellants  waived 
further  controversy  on  the  record.  A  judgment  of  con- 
firmation was  thereupon  entered,  and  this  appeal  followed. 

The  question  of  notice  is  the  only  one  raised  by  appel- 
lants. Conceding  that  the  publication  notice  was  insufficient 
to  give  the  court  jurisdiction  over  the  persons  of  appellants, 
the  only  way  that  question  could  be  raised  was  under  a 
special  appearance.  The  faulty  notice  was  waived  by  fil- 
ing objections  to  the  merits.  Such  objections  amounted  to 
a  general  appearance  and  cured  all  defects  in  the  notice. 
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(Nicholes  v.  People,  165  111.  502;  Porter  v.  City  of  Chi- 
cago,  176  id.  605;  Dickey  &  Baker  v.  People,  213  id.  51 ; 
Marshall  v.  People,  219  id.  99;  Waite  v.  People,  228  id. 
173;  jP<?0/>/e  v.  Smythe,  232  id.  242;  P*0/>/*  v.  Harper, 
244  id.  121.)  The  cases  cited  by  appellants  on  this  ques- 
tion are  only  in  point  under  special  appearance  questioning 
the  jurisdiction  of  the  court. 

Counsel  for  the  city  insist  that  this  appeal  was  perfected 
solely  for  delay,  and  that  therefore  the  city  should  be 
awarded,  as  a  part  of  the  judgment,  under  section  23  of 
chapter  33,  on  costs,  (Hurd's  Stat.  1909,  p.  618,)  damages 
not  exceeding  ten  per  cent  on  the  amount  of  the  assessment 
against  appellants'  lands.  We  do  not  think  this  statute  ap- 
plies to  special  assessment  proceedings.  If  such  damages 
were  charged  against  the  property  there  is  no  provision, 
under  the  law,  as  to  whom  or  how  such  money  should  be 
paid  out.  The  fund  raised  for  a  local  improvement  by 
special  assessment  must  be  kept  separate  for  each  improve- 
ment. In  levying  special  assessments  the  assessment  on 
any  property  must  not  exceed  the  special  benefit  to  that 
property.  {Crawford  v.  People,  82  111.  557;  Middaugh  v. 
City  of  Chicago,  187  id.  230;  Gage  v.  Springer,  211  id. 
200.)  That  is  a  continuing  test  through  all  the  proceed- 
ings. (City  of  Nokomis  v.  Zepp,  246  111.  159.)  The  as- 
sessment is  against  the  property  and  not  against  the  own- 
ers of  the  property.  It  cannot  be  made  a  personal  liability 
against  the  owners.  (Spring  Creek  Drainage  District  v. 
Elgin,  Joliet  and  Eastern  Railzvay  Co.  249  111.  260 ;  Craw 
v.  Village  of  Tolono,  96  id.  255;  Huston  v.  Tribbetts,  171 
id.  547- )  The  only  way  such  damages  could  be  raised 
would  be  by  an  assessment  against  the  property.  Such  an 
arbitrary  assessment,  regardless  of  benefits,  would  be  void. 

The  judgment  of  the  superior  court  will  be  affirmed. 

Judgment  affirmed. 
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Arthur  P.  Forcum,  Plaintiff  in  Error,  vs.  Elwood 
Brown  et  al.  Defendants  in  Error. 

Opinion  filed  October  25,  ion. 

1.  Deeds — a  deed  fraudulently  procured  and  delivered  does  not 
convey  title.  Fraud  by  real  estate  agents  in  procuring  a  deed  and 
delivering  the  same  to  a  person  other  than  the  one  to  whom  the 
grantor  intended  to  convey  the  land  renders  the  deed  inoperative 
and  void  to  the  same  extent  as  though  it  had  been  forged,  and  an 
innocent  purchaser  from  the  person  to  whom  the  deed  was  fraudu- 
lently delivered  acquires  no  title  as  against  the  grantor,  who  was 
without  negligence  in  the  matter. 

2.  Appeals  and  errors — alleged  errors  complained  of  by  appel- 
lee are  not  considered  unless  cross-errors  are  assigned.  Alleged 
erroneous  rulings  of  the  court  in  admitting  evidence,  which  are 
complained  of  in  the  brief  of  the  appellee  or  defendant  in  error, 
cannot  be  considered  where  no  cross-errors  are  assigned. 

Writ  of  Error  to  the  Circuit  Court  of  Hamilton 
county;  the  Hon.  J.  R.  CrEighton,  Judge,  presiding. 

This  was  a  bill  in  equity  filed  by  Arthur  P.  Forcum, 
plaintiff  in  error,  in  the  circuit  court  of  Hamilton  county, 
at  the  February  term,  1910,  to  cancel  and  set  aside  certain 
deeds  purporting  to  convey  140  acres  of  land  situated  in 
said  Hamilton  county,  Illinois,  of  which  the  complainant 
claimed  to  be  the  owner. 

The  substance  of  the  charges'  in  the  bill  is,  that  the  com- 
plainant owned  the  140  acres  of  land  in  Hamilton  county, 
and  in  February,  1909,  Chase  Schaff  and  Edward  Rimmer- 
man,  real  estate  agents  in  the  city  of  Tiilsa,  Oklahoma, 
under  the  firm  name  of  Schaff  &  Rimmerman,  proposed  to 
trade  complainant  200  acres  of  land  in  Hughes  county, 
Oklahoma,  for  his  land  in  Illinois,  subject  to  a  mortgage  of 
$1500  which  was  then  a  lien  on  complainant's  land;  that 
Schaff  &  Rimmerman  represented  to  the  complainant  that 
160  acres  of  the  Oklahoma  land  they  proposed  to  trade  him 
belonged  to  Elwood  Brown  and  that  they  were  the  agents 
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of  said  Brown  for  the  sale  or  exchange  of  the  land;   that 
the  other  40  of  the  200  acres  belonged  to  another  party, 
but  that  Brown  had  control  of  it  and  could  place  it  with 
his  160  acres  in  the  deal;  that  by  the  terms. of  the  written 
agreement  for  the  exchange  of  the  land,  which  agreement 
was  signed  by  Schaff  &  Rimmerman  for  Brown,  complain- 
ant was  to  reserve  the  coal  under  the  Illinois  land ;  that  on 
the  27th  day  of  March,  1909,  complainant  executed  a  deed 
for  the  Illinois  land  to  Brown  and  delivered  the  same  to 
Rimmerman  for  the  grantee ;  ♦  that  at  the  same  time  Rim- 
merman delivered  to  complainant  a  deed  purporting  to  be 
executed  by  Brown,  conveying  to  complainant  the  160  acres 
in  Hughes  county,  Oklahoma,  and  also  a  deed  purporting 
to  be  signed  by  E.  H.  Martin,  who  claimed  to  be  the  owner 
of  the  other  forty;  that  at  the  time  complainant  made  his 
deed  to  Brown,   Rimmerman  requested  him  to  make  no 
reservation  of  the  coal,  as  Brown  would  have  to  borrow 
the  money  on  the  Illinois  land  to  pay  off  the  mortgage,  and 
that  after  doing  so  he  would  make  a  conveyance  of  the 
coal  back  to  complainant;    that  no  reservation,  therefore, 
was  made  in  the  deed  by  complainant  to  Brown.    The  bill 
charges  that  the  deed  delivered  to  complainant  was  never 
signed  by  Brown  and  that  his  name  was  forged  to  said 
deed;   that  Brown,  who  is  the  owner  and  in  possession  of 
the  land,  is  a  negro  boy  fourteen  years  old,  and  had  no 
knowledge  whatever  of  the  proposed  exchange  of  the  land 
to  complainant;   that  Brown's  name  was  also  forged  to  a 
deed  dated  April  8,  1909,  purporting  to  convey  complain- 
ant's land  to  one  William  Langston,  which  deed  was  duly 
recorded  in  the  recorder's  office  of  Hamilton  county,  Illi- 
nois; that  on  June  5,  1909,  a  deed  purporting  to  be  signed 
by  William  Langston  and  wife,  conveying  the  Hamilton 
county  land  to  J.  E.  Robinson,  was  filed  with  the  recorder 
of  Hamilton  county,  Illinois;  that  on  June  9,  1909,  a  quit- 
claim deed,  to  which  Brown's  name  was  forged,  was  exe- 
cuted and  filed   for  record  in  Hamilton  county,  Illinois, 
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purporting  to  convey  the  land  in  Hamilton  county  to  J.  E. 
Robinson ; .  that  some  time  after  complainant  had  made  his 
deed  to  Brown  and  received  the  deed  purporting  to  be  exe- 
cuted by  Brown  to  him,  he  received  from  Rimmerman  a 
deed  purporting  to  be  executed  by  Brown,  conveying  to 
complainant  the  coal  under  the  Illinois  land ;  that  complain- 
ant, who  lived  in  Charleston,  Illinois,  sent  the  deed  to  the 
recorder  of  Hamilton  county  with  the  request  that  it  be 
recorded;    that  the  deed  was  returned  to  complainant  by 
the  recorder  with  the  statement  that  the  land  had  been  con- 
veyed by  Brown  to  Langston  and  by  Langston  to  Robinson 
and  the  deed  for  the  coal  was  of  no  value ;  that  thereafter 
complainant  received  information  from  the  tax  collector  of 
Hughes  county,  Oklahoma,  that  Brown  was  a  part  Creek 
Indian  boy  fourteen  years  old,  and  that  the  land  had  been 
allotted  to  Brown  by  the  government ;  that  the  complainant 
thereupon  went  to  Oklahoma  and  visited  Brown,  and  found 
him  to  be  a  fourteen-year-old  boy,  living  with  his  parents ; 
that  he  thereupon  brought  this  suit  to  set  aside  and  cancel 
the  deed  from  himself  to  Brown,  from  Brown  to  Langston 
and  from  Langston  to  Robinson.    The  bill  alleges  that  the 
forty  acres  conveyed  to  complainant  by  Martin  were  and 
are  subject  to  a  mortgage  of  $250,  and  that  an  agent  of 
Schaff  &  Rimmerman  paid  to  complainant  the  amount  of 
said  mortgage  at  the  time  the  exchange  was  made;    that 
the  complainant  spent  this  money  before  he  learned  of  the 
fraud  practiced  upon  him>  and  he  offers  to  re-convey  said 
forty  acres  to  the  party  or  parties  to  whom  the  court  may 
find  they  should  be  conveyed,  and  to  conform  to  any  decree 
that  may  be  entered  with  reference  to  a  return  of  the  $250 
received  by  complainant.    Brown  was  made  a  party  defend- 
ant to  the  bill  and  answered  the  same  by  guardian  ad  litem. 
Robinson  answered,  denying  the  deed  from  Brown  to  com- 
plainant was  a  forgery,  or  that  the  Elwood  Brown  who 
executed  the  deed  was  a  minor  under  fourteen  years  of 
age  and  in  possession  of  the  Oklahoma  land;   denied  the 


304  Porcum  v.  Brown.  [251  Dl. 

deed  from  Brown  to  Langston  was  a  forgery,  and  denied 
the  land  in  Oklahoma  was  allotted  to  Brown  as  a  Creek 
freedman.  The  answer  avers  that  all  the  deeds  were  true 
and  genuine,  and  denies  any  knowledge  on  the  part  of  Rob- 
inson of  any  fraud  or  wrongdoing  in  the  transaction.  All 
other  defendants  were  defaulted.  Upon  a  hearing  before 
the  court  the  bill  was  dismissed  for  want  of  equity,  and 
complainant  has  brought  the  record  to  this  court  for  re- 
view by  writ  of  error. 

Albert  C.  Anderson,  and  John  H.  Marshall,  for 
plaintiff  in  error. 

Isaac  H.  Webb,  and  Harry  Anderson,  for  defendants 
in  error. 

Charles  C.  LEE,  guardian  ad  litem. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  evidence  shows  that  the  160  acres  of  land  in  Hughes 
county  was  allotted  to  Elwood  Brown,  a  one-eighth  Creek 
Indian  boy  still  lacking  several  years  of  his  majority,  by 
the  Dawes  Commission,  and  that  he  ha!s  never  attempted  to 
convey  it  and  had  no  knowledge  of  the  purported  Elwood 
Brown  who  conveyed  to  plaintiff  in  error,  or  the  convey- 
ance made  by  him,  until  after  it  was  made,  and  he  then 
filed  a  bill,  by  his  father  as  next  friend,  to  set  aside  the 
conveyance. 

Plaintiff  in  error  contends  that  the  proof  shows  there 
was  no  such  person  as  the  Elwood  Brown  who  made  the 
deed  that  was  delivered  to  him,  but  that  the  name  "Elwood 
Brown,"  borne  by  the  person  in  whom  the  title  was,  and 
who  was  not  known  to  plaintiff  in  error  to  be  a  mifjpr, 
was  forged  to  the  deed;  that  the  certificate  of  acknowl- 
edgment was  false  and  known  to  be  so  by  the  man  who 
made  it,  and  that  the  name  "Elwood  Brown"  was  forged 
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to  the  deed  conveying  the  land  to  Langston ;  also,  that  the 
deed  from  the  plaintiff  in  error  was  never  delivered  to  the 
grantee  to  whom  it  was  made,  but  was  fraudulently  deliv- 
ered by  Schaff  &  Rimmerman,  to  whom  its  delivery  to  the 
grantee  was  entrusted  by  the  grantor,  to  another  and  dif- 
ferent person  and  one  never  intended  by  the  grantor,  and 
that  no  title  passed  thereby. 

Defendant  in  error  Robinson  claims  a  negro  appeared 
in  Tulsa  the  latter  part  of  the  year  1908  calling  himself  El- 
wood  Brown  and  claiming  to  own  the  160  acres  in  Hughes 
county;  that  he  remained  in  Tulsa  until  August,  1909,  and 
Schaff  &  Rimmerman,  believing  him  to  be  the  Elwood 
Brown  who  owned  the  land,  negotiated  the  exchange  of  it 
with  plaintiff  in  error,  and  that  this  man  signed  and  ac- 
knowledged the  deed  to  plaintiff  in  error,  received  the  deed 
from  plaintiff  in  error  for.  the  Illinois  land  and  made  the 
conveyance  of  it  to  Langston,  who  conveyed  to  Robinson. 
Under  these  circumstances  it  is  claimed  that  Robinson  will 
be  protected  as  an  innocent  purchaser;  that  as  plaintiff  in 
error  by  his  conduct-  put  it  in  the  power  of  a  third  party  to 
perpetrate  the  fraud,  the  loss  must  therefore  fall  on  him. 

A  brief  synopsis  of  the  testimony  is  as  follows:  Rain- 
tiff  in  error  testified  that  Schaff  &  Rimmerman,  in  Febru- 
ary, 1909,  went  with  him  and  showed  him  the  160  acres 
in  Hughes  county,  near  Holdenville,  and  told  him  it  was 
owned  by  Elwood  Brown,  who  was  a  one-eighth  Creek 
Indian  and  lived  with  his  father,  Jeff  Brown,  about  a  mile 
from  the  land.  Schaff  said  he  himself  had  been  a  cattle  man 
and  lived  in  that  neighborhood  sixteen  years  and  was  well 
acquainted  with  the  land.  Plaintiff  in  error  never  saw  El- 
wood Brown.  He  returned  home  after  signing  a  contract 
to  trade  his  land  for  the  200  acres  in  Oklahoma,  and  next 
saw  Rimmerman  in  Charleston,  Illinois,  in  March  follow- 
ing, when  he  came  there  with  the  deed  purporting  to  have 
been  executed  by  Elwood  Brown.  Plaintiff  in  error  then 
executed  a  deed  for  the  Illinois  land  to  Elwood  Brown, 
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delivered  it  to  Rimmerman  and  received  from  him  the  deed 
for  the  Oklahoma  land  purporting  to  have  been  executed  by 
Elwood  Brown.     By  the  terms  of  the  written  agreement 
for  the  exchange  of  lands  plaintiff  in  error  was  to  reserve 
the  coal  rights  in  his  Illinois  land,  but  he  testified  that 
Rimmerman  asked  him  not  to  do  so  in  the  deed  to  Brown, 
as  Brown  had  to  borrow  the  money  on  the  land  to  pay  the 
$1500  mortgage  on  it,  and  Rimmerman  agreed  if  plaintiff 
in  error  would  make  a  deed  without  reserving  the  coal, 
Brown  would  deed  him  the  coal  as  soon  as  he  secured  his 
loan.     Plaintiff  in  error,  relying  on  the  promises  of  Rim- 
merman, did  not  reserve  the  coal.     A  deed  purporting  to 
be  made  by  Elwood  Brown  conveying  to  plaintiff  in  error 
the  coal  was  executed  April  15,  1909,  and  sent  to  plaintiff 
in  error  by  Rimmerman.     It  was  accompanied  by  a  letter 
from  Rimmerman  requesting  plaintiff  in  error  not  to  file 
it  for  record  for  a  while,  as  he  had  not  been  able  to  secure 
the  loan  for  Brown  and  wanted  more  time.     Plaintiff  in 
error  delayed  filing  his  deed  for  some  time  in  order  to  give 
Rimmerman  time  to  get  the  loan  through,  and  when  he 
sent  it  to  the  recorder  it  was  returned  not  recorded,  with 
the  information  that  there  had  been  recorded  a  deed  dated 
April  8,  1909,  executed  by  Elwood  Brown,  conveying  the 
land  to  William  Langston,  and  a  deed  dated  June  6,  1909, 
executed  by  William  Langston,  conveying  the  land  to  the 
defendant  in  error  J.  E.  Robinson.     A  significant  circum- 
stance illustrative  of  the  unreliability  of  Rimmerman  is, 
that  the  deed  purporting  to  convey  the  Illinois  land   to 
Langston  was  made  seven  days  before  Rimmerman  wrote 
plaintiff  in  error  to  give  Brown  further  time  to  procure  the 
$1500  before  recording  the  deed  for  the  coal.    Afterwards 
plaintiff  in  error  attempted  to  pay  the  taxes  on  the  Okla- 
homa land,  and  was  informed  by  the  collector  that  Elwood 
Brown,  a  minor,  claimed  to  own  the  land.     Upon  investi- 
gation plaintiff  in  error  found  the  160  acres  were  owned  t>y 
Elwood  Brown,  a  boy  fourteen  years  old,  living  with  his 
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father,  Jeff  Brown;   that  the  boy  was  a  one-eighth  Creek 
Indian;    that  his  land  had  been  allotted  to  him  by  the 
Dawes  Commission  and  he  had  no  knowledge  of  the  pur- 
ported deed  to  plaintiff  in  error.     Plaintiff  in  error  called 
on  and  informed  Schaff  &  Rimmerman  of  the  situation. 
He  testified  they  first  said  they  did  not  know  either  Elwood 
Brown  or  William  Langston;   that  they  had  so  many  cus- 
tomers' names  on  their  books  that  they  could  not  remember 
all  of  them,  but  later  they  said  Brown  was  of  age,  but  the 
best  way  out  of  the  difficulty  was  for  plaintiff  in  error  to 
make  a  quit-claim  deed  to  some  irresponsible  party  who 
would  make  a  warranty  deed  and  they  could  sell  the  land 
for  something.    This  proposition  plaintiff  in  error  declined. 
T.  N.  Cofer,  of  Charleston,  Illinois,  county  judge  of 
Coles  county,  and  W.  O.  Glassco,  deputy  sheriff  of  Coles 
county,  went  with  plaintiff  in  error  to  Oklahoma  in  March, 
1910,  which  was  after  this  suit  was  begun,  to  investigate 
the  situation  and  ascertain  who  signed  the  deed  bearing  the 
name  Elwood  Brown.    It  was  understood  if  there  was  any- 
one by  that  name  other  than  the  fourteen-year-old  boy,  he 
was  a  negro.    The  three  parties  above  named  went  to  Tulsa 
and  inquired  of  many  persons  living  in  and  doing  business 
there,  and  also  of  the  sheriff  and  his  deputies,  persons  em- 
ployed in  the  post-office,  hotel  porters,  city  detective  and  a 
colored  policeman  named  Cleaver,  who  went  with  him  and 
helped  them  in  their  search  for  Elwood  Brown.    They  also 
inquired  of  fifty  or  more  colored  men,  and  say  none  of 
them  had  ever  seen  or  heard  of  Elwood  Brown.    His  name 
was  not  in  the  city  directory  for  1909.    They  found  Lang- 
ston,  who  was  a  negro,  and  interviewed  him.     Plaintiff  in 
error,  Judge  Cofer  and  Glassco  testified  that  they  had  two 
talks  with  Langston, — one  about  noon  and  the  other  about 
eight  o'clock  in  the  evening  of  the  same  day ;  that  at  their 
first  interview  with  Langston  he  said  he  traded  with  a  col- 
ored man  named  Elwood  Brown  for  160  acres  of  land  near 
Holdenville;    that  he  did  not  know  how  far  it  was  from 
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Holdenville ;  that  he  never  saw  it  but  once,  and  that  it  had 
an  old  house  on  it ;  that  he  traded  the  land  for  some  kind 
of  a  stock  of  goods  but  did  not  know  what,  and  received 
$1500  or  $1600  for  the  land;  that  Rimmerman  made  the 
trade.  The  same  three  witnesses  testified  that  at  the  sec- 
ond interview  Langston  said  he  met  Elwood  Brown  on  the 
streets  of  Tulsa  three  or  four  days  before  the  trade  was 
made;  that  he  gave  Brown  a  horse  and  $250  for  160  acres 
of  land  near  Holdenville;  that  he  went  to  Holdenville  on 
a  train  and  drove  out  to  the  land ;  that  a  man  he  met  three 
or  four  miles  out  of  town  told  him  where  the  land  was; 
that  he  did  not  go  on  the  land  and  did  not  know  whether 
it  had  a  house  on  it  or  not;  that  it  was  two,  four,  six,  or 
maybe  ten,  miles  south-east  from  Holdenville.  Langston 
said  he  received  $500  or  $600  and  an  old  merry-go-round 
for  the  stock  of  goods  he  traded  the  land  for.  Rimmer- 
man made  the  trade  for  a  commission  but  Langston  did  not 
know  what  he  was  paid. 

The  depositions  of  Rimmerman,  Schaff,  Langston  and 
others  in  Tulsa  were  taken  on  behalf  of  defendants  in  er- 
ror. Rimmerman  testified  Elwood  Brown  came  to  his  office 
in  January,  1909,  and  said  he  owned  160  acres  of  land  in 
Hughes  county  he  wanted  to  sell,  and  that  he  could  con- 
trol the  sale  of  some  other  land  there  also.  In  February 
plaintiff  in  error  came  to  Tulsa  and  was  taken  by  Schaff  & 
Rimmerman  to  look  at  the  land.  After  looking  at  it  the 
contract  for  exchange  was  drawn  up  and  signed,  Schaff 
&  Rimmerman  signing  it  for  Elwood  Brown,  who  was 
not  present.  Abstracts  were  made  showing  title  to  the 
160  acres  in  Elwood  Brown,  and  Brown  executed  a  deed 
for  the  160  acres  to  plaintiff  in  error  and  E.  H.  Martin 
executed  a  deed  for  the  40  acres,  subject  to  a  mortgage  for 
$250  which  was  not  due,  and  plaintiff  in  error  was  paid 
$215.50  cash  on  that  account.  An  allotment  map  in  the 
office  of  Schaff  &  Rimmerman  showed  Elwood  Brown  to 
be  the  owner  of  the  160  acres.     Schaff  &  Rimmerman  rep- 
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resented  Langston  in  the  sale  to  Robinson  of  the  Illinois 
land,  which  was  subject  to  a  mortgage  of  $1500  made  be- 
fore plaintiff  in  error  conveyed  to  Elwood  Brown.  The 
Illinois  land  was  traded,  subject  to  the  mortgage,  to  Rob- 
inson for  a  stock  of  goods.  Rimmerman  testified  he  took 
charge  of  the  stock  of  goods  for  about  ten  days  but  was 
unable  to  sell  enough  to  pay  expenses  and  sold  the  stock 
for  $800  and  a  steam  swing  or  merry-go-round.  The  wit- 
ness denied  saying  they  had  so  many  customers  they  could 
not  remember  them,  and  denied  proposing  to  plaintiff  in 
error  that  he  make  a  quit-claim  deed  for  the  Oklahoma 
land  to  some  irresponsible  party  who  would  make  a  war- 
ranty deed  for  it  and  Schaff  &  Rimmerman  would  sell  it  for 
him.  He  testified  he  had  nothing  to  do  with  the  sale  from 
Elwood  Brown  to  Langston;  that  he  knew  Brown  from 
January,  1909,  to  August,  1909;  that  while  the  trade  was 
pending  Brown  was  in  witness'  office  frequently,  and  that 
he  had  not,  until  this  controversy  arose,  heard  of  Elwood 
Brown  of  Hughes  county.  He  said  Elwood  Brown  was  a 
negro  twenty- four  or  twenty-five  years  old.  He  testified,  on 
cross-examination,  that  he  kept  no  books  in  connection  with 
his  business.  When  asked  how  much  he  gave  Langston  out 
of  the  $800  received  for  the  stock  of  goods  he  said  he 
thought  $400.  He  was  then  asked  if  he  paid  it  in  checks 
and  said  he  did  not  know,  and,  immediately  after  swearing 
he  did  not  know  how  he  paid  Langston,  he  was  asked  how 
he  paid  him,  and  answered  he  paid  him  in  currency,  at  the 
office  of  Schaff  &  Rimmerman. 

Schaff  testified  to  having  seen  Elwood  Brown  in  Tulsa 
frequently  from  December,  1908,  to  the  latter  part  of  the 
summer  of  1909,  and  that  he  claimed  to  own  the  160  acres 
by  allotment  by  the  Dawes  Commission.  He  denied  pro- 
posing to  plaintiff  in  error  that  he  deed  the  land  to  some 
irresponsible  person  who  would  make  a  warranty  deed  and 
witness  and  Rimmerman  would  then  sell  it  for  him.  He 
also  denied  that  he  told  plaintiff  in  error  when  they  went 
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to  look  at  the  land,  before  the  trade  was  made,  that  El- 
wood  Brown  lived  with  his  father,  Jeff  Brown,  about  a 
mile  from  the  land.  He  testified  he  thought  Rimmerman 
gave  Langston  $400  of  the  proceeds  of  the  sale  of  the 
stock  of  goods  the  Illinois  land  was  traded  for.  He  fur- 
ther testified  that  he  and  Rimmerman  were  to  have  a  com- 
mission of  $300  or  $350  from  Brown  for  making  the  trade 
with  plaintiff  in  error,  and  that  when  Rimmerman'  received 
the  $800  for  the  stock  of  goods  he  told  Langston  he  was 
going  to  keep  $350  or  $400  in  payment  of  the  commission 
Brown  owed  them. 

William  Langston  testified  he  first  .met  Elwood  Brown 
in  the  spring  or  summer  of  1909  and  saw  him  around  Tulsa 
eight  or  nine  months,  but  had  not  seen  him  for  seven  or 
eight  months  before  his  deposition  was  taken.  He  said  he 
gave  Brown  $500  cash  and  a  note  for  $1000  for  the  Illinois 
land.  The  note  was  due  one  year  from  date  but  had  never 
been  paid.  He  said  Rimmerman  traded  the  Illinois  land 
for  him  and  received  a  swing  and  $800  in  money.  The 
witness  did  not  remember  making  the  statements  plaintiff 
in  error,  Judge  Cofer  and  Glassco  testified  he  made  in  the 
two  interviews  they  had  with  him.  He  said  he  could  not 
tell  what  he  did  say  on  those  occasions.  He  testified  he 
received  the  swing  and  about  $400  from  Rimmerman  for 
the  Illinois  land;  that  he  did  not  receive  a  check  but  re- 
ceived the  money  by  mail.  On  re-direct  examination  he 
said  he  received  the  money  in  Rimmerman's  office ;  that  he 
never  saw  the  Illinois  land. 

Barney  Cleaver  was  a  colored  policeman  in  Tulsa,  and 
plaintiff  in  error,  Judge  Cofer  and  Glassco  testified  they 
applied  to  him  for  information  of  Elwood  Brown.  Cleaver 
stated  to  them  he  did  not  know  him,  had  never  heard  of 
him,  and  accompanied  the  three  witnesses  in  search  of 
someone  who  might  know  Brown,  and  himself  inquired 
of  a  number  of  people  if  they  knew  anything  about  such  a 
man.     In  his  deposition,  taken  by  defendants  in  error  to 
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be  used  on  the  trial  of  this  case,  Cleaver  testified  he  knew 
a  man  in  Tulsa  who  went  by  the  name  of  Elwood  Brown ; 
that  he  was  a  "rounder ;"  that  he  went  around  with  a  man 
who  was  selling  land ;  that  he  was  twenty-two  or  twenty- 
three  years  of  age,  and  that  witness  took  him  to  be  a  thief ; 
that  the  man  he  associated  with  got  into  a  great  deal  of 
trouble  and  had  to  leave,  but  witness  could  not  remember 
his  name. 

The  deeds  purporting  to  have  been  executed  by  Elwood 
Brown,  and  the  deed  from  Langston  to  Robinson,  were  ac- 
knowledged before  M.  L.  Lynch,  a  colored  notary  public. 
Lynch,  on  behalf  of  defendants  in  error,  testified  Elwood 
Brown  appeared  before  him  in  person  and  acknowledged 
said  deeds,  and  that  Langston  acknowledged  before  him 
the  deed  for  the  Illinois  land  to  Robinson. 

On  behalf  of  defendants  in  error,  J.  B.  Saunders  tes- 
tified he  lived  about  twelve  miles  from  Tulsa;  that  he  had 
seen  Elwood  Brown  in  Tulsa;  that  he  saw  him  first  in 
February  or  March,  1909,  in  Schaff  &  Rimmerman's  office, 
talking  about  some  kind  of  a  trade.  Witness  said  he  was 
in  the  habit  of  loafing  in  the  office  of  Schaff  &  Rimmerman 
and  saw  Brown  there  several  times.  Brown  was  on  a  deal 
about  160  acres  of  land  in  Hughes  county,  Oklahoma. 

Plaintiff  in  error  introduced  in  evidence  on  the  trial  the 
record  of  an  indictment,  trial  and  conviction  of  Schaff  and 
Rimmerman  in  the  United  States  District  Court  at  Mus- 
kogee, Oklahoma,  for  using  the  United  States  mails  for 
fraudulent  purposes.'  The  indictment  charged  them  and  a 
party  named  Eubank  with  defrauding  John  R.  King,  of 
Bridgeport,  Illinois,  out  of  $12,000  worth  of  property  by 
purporting  to  trade  him  360  acres  of  land  in  Hughes  county, 
Oklahoma,  the  scheme  alleged  in  the  indictment  bearing  a 
resemblance  to  the .  transaction  here  under  consideration. 
Schaff  and  Rimmerman  were  each  sentenced  to  imprison- 
ment in  the  United  States  penitentiary  at  Leavenworth, 
Kansas,  for  a  term  of  one  year.    They  appealed  from  the 
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judgment  to  the  United  States  Circuit  Court  of  Appeals, 
and  their  appeal  was  pending  when  their  depositions  were 
taken  in  this  case.  Schaff  and  Rimmerman  were  shown  to 
have  a  most  unenviable  record  in  connection  with  their 
real  estate  transactions. 

Plaintiff  in  error,  Judge  Cofer  and  Glassco  testified  that 
during  their  investigation  in  Tulsa  they  became  acquainted 
with  the  general  reputation  there  of  Schaff,  Rimmerman, 
Langston,  and  Lynch,  the  notary,  for  truth  and  veracity 
and  that  the  reputation  of  each  was  bad;  that  the  general 
reputation  of  Schaff  and  Rimmerman  for  truth  and  veracity 
at  Holdenville,  Hughes  county,  was  bad.  The  witnesses 
testified  they  talked  with  a  large  number  of  business  men, 
with  officials  and  others,  and  from  these,  without  any  ex- 
ception, they  learned  the  reputation  for  truth  and  veracity 
of  the  parties  mentioned  was  bad. 

The  deed  purporting  to  be  made  by  Elwood  Brown  to 
Langston  for  the  Illinois  land  was  on  an  Oklahoma  form, 
and  after  Langston  conveyed  it  to  Robinson  an  Illinois 
form  quit-claim  deed  purporting  to  have  been  executed  by 
Elwood  Brown  to  Robinson  was  filed  for  record  by  Robin- 
son in  Hamilton  county,  Illinois,  and  recorded.  The  origi- 
nal deed  from  Brown  to  plaintiff  in  error  for  the  Oklahoma 
land  and  the  deed  for  the  coal  under  the  Illinois  land,  also 
the  original  quit-claim  deed  from  Brown  to  defendant  in 
error  Robinson,  have  been  certified  up  for  our  inspection. 
From  an  inspection  of  the  signatures  it  seems  certain  that 
the  name  Elwood  Brown  to  the  deed  to  plaintiff  in  error 
for  the  Oklahoma  land  was  not  written  by  the  same  person 
who  signed  the  name  Elwood  Brown  to  the  quit-claim  deed 
to  Robinson  and  the  deed  to  plaintiff  in  error  for  the  coal 
under  the  Illinois  land. 

A  consideration  of  the  testimony,  an  outline  of  which 
we  have  above  set  out,  satisfies  us  that  there  was  no  such 
person  as  the  man  Schaff  and  Rimmerman  claimed  repre- 
sented himself  to  be  Elwood  Brown.     We  cannot  escape 
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the  conviction  that  the  testimony  of  Schaff,  Rimmerman, 
Langston,  Lynch,  Cleaver  and  Saunders  is  unworthy  of  be- 
lief.   Their  testimony  in  many  respects  is  unreasonable  and 
in  some  important  particulars  inconsistent  and  contradict- 
ory.   We  can  reach  no  other  conclusion,  from  the  evidence, 
than  that  Schaff  and  Rimmerman  knew  the  boy  Elwood 
Brown  and  that  he  owned  the  160  acres  of  land.     They 
conceived  the  scheme  of  pretending  to  trade  this  land  to 
plaintiff  in  error,  who  did  not  know  the  owner.    They  could 
show  by  the  abstract  good  title  in  Brown,  and  did  so.    To 
complete  their  fraudulent  scheme  they  had  some  one  sign 
the  name  Elwood  Brown  to  the  deed,  and  Langston  and 
Lynch  helped  them  to  complete  the  fraud.     It  can  only 
be  conjectured  why  Cleaver  and  Saunders  should  perjure 
themselves,  but  one  need  only  to  read  their  testimony  in 
connection  with  all  the  other  evidence  in  the  case  to  con- 
clude that  they  were  not  truthful.     It  is  impossible  of  be- 
lief that  Schaff  and  Rimmerman  were  imposed  upon  and 
deceived,  as  they  now  claim,  by  a  negro  representing  him- 
self to  be  Elwood  Brown,  the  owner  of  the  160  acres  of 
land.    Schaff  had  lived  for  many  years  near  the  land  and 
his  wife  owned  land  in  that  vicinity.     He,  or  both  he  and 
Rimmerman,  when  they  went  with  plaintiff  in  error  to  look 
at  the  land,  told  him  it  belonged  to  Elwood  Brown,  who 
lived  near  the  land  with  his  father,  Jeff  Brown.     It  was 
true,  the  land  was  owned  by  Elwood  Brown  and  that  he 
lived  near  it  with  his  father,  Jeff  Brown.    The  only  thing 
concealed  from  plaintiff  in  error  was  the  age  of  Brown.    It 
was  this  Elwood  Brown  plaintiff  in  error  agreed  to  accept 
a  conveyance  from  and  make  a  conveyance  to,  and  it  was 
this  Elwood  Brown  for  whom  plaintiff  in  error  delivered 
his  deed  to  Rimmerman.     So  far  as  the  rights  of  the  par- 
ties to  this  suit  are  concerned,  the  fact  that  Brown  was  a 
minor  was  unimportant.     If  plaintiff  in  error  had  known 
he  was  a  minor  and  had  made  the  conveyance  to  him  with 
that  knowledge,  it  was  as  unlawful  for  Schaff  &  Rimmer- 
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man  to  deliver  the  deed  to  another  as  it  would  have  been 
if  Brown  had  been  of  age.  Schaff  &  Rimmerman  repre- 
sented themselves  as  the  agents  of  the  Elwood  Brown 
who  owned  the  land  and  lived  near  it  with  his  father,  Jeff 
Brown.  They  agreed  to  deliver  to  plaintiff  in  error  a  deed 
for  the  1 60  acres  executed  by  him,  and  they  had  authority 
to  deliver  the  deed  executed  by  plaintiff  in  error  to  him  and 
to  no  one  else.  They  knew  this,  but  fraudulently  caused 
some  other  person  to  sign  the  name  Elwood  Brown  to  a 
deed  to  plaintiff  in  error  and  then  pretended  they  delivered 
the  deed  from  plaintiff  in  error  to  that  person.  The  deliv- 
ery of  the  deed  from  plaintiff  in  error  under  those  circum- 
stances was  no  more  effective  to  divest  him  of  title  and 
vest  it  in  the  grantee  than  it  would  have  been  if  the  deed 
had  been  a  forgery,  and  no  authority  need  be  cited  to  sup- 
port the  proposition  that  an  innocent  purchaser  through  the 
grantee  of  a  forged  deed  gets  no  title.  It  has  been  uni- 
formly held  by  all  courts  that  where  a  deed  has  been  left 
by  the  grantor  with  a  depositary  to  be  delivered  to  the 
person  named  therein  as  grantee  upon  his  compliance  with 
certain  conditions  or  agreements,  the  unauthorized  delivery 
by  the  depositary  before  performance  of  the  conditions  or 
agreements  conveys  no  title,  and  an  innocent  purchaser 
through  such  grantee  is  no  more  entitled  to  protection  than 
in  case  of  forgery.  Dixon  v.  Bristol  Savings  Bank,  102 
Ga.  461;  66  Am.  St.  Rep.  193;  Stanley  v.  Valentine,  79 
111.  544;  Jackson  v.  Lynn,  94  Iowa,  151 ;  58  Am.  St.  Rep. 
386;  Everts  v.  Agnes,  4  Wis.  343;  65  Am.  Dec.  314. 

In  our  opinion  plaintiff  in  error  was  guilty  of  no  neg- 
ligent conduct  that  would  require  or  justify  a  court  to  com- 
pel him  to  suffer  the  loss  instead  of  Robinson.  He  was  no 
more  guilty  of  negligent  conduct  in  the  transaction  than 
Robinson  was.  Much  is  sought  to  be  made  of  the  fact  that 
the  deed  from  plaintiff  in  error  was  to  Elwood  Brown  "of 
Tulsa,  Tulsa  county,  Oklahoma."  Plaintiff  in  error  testi- 
fied that  the  deed  executed  by  him  was  prepared  at  his 
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direction  by  C.  C.  Digby,  a  notary  public,  in  Charleston, 
Illinois,  and,  so  far  as  he  knew,  Rimmerman  gave  no  di- 
rections as  to  its  preparation.  He  further  testified  that  he 
did  not  know  the  deed  described  the  grantee  as  of  Tulsa; 
that  the  only  Elwood  Brown  he  knew  or  had  heard  about 
was  the  one  living  in  Hughes  county,  near  the  land,  and 
it  was  to  him  he  made  the  deed.  It  is  clear  to  our  minds 
from  this  record  that  plaintiff  in  error,  when  he  made  this 
deed,  had  never  heard  of  any  other  Elwood  Brown  than 
the  one  residing  in  Hughes  county;  that  the  deed  was 
made  to  him,  and  the  insertion  in  the  deed,  after  the  name 
of  the  grantee,  "of  Tulsa,  Tulsa  county,  Oklahoma,"  must 
have  been  done  without  the  knowledge  or  direction  of  the 
plaintiff  in  error  by  the  draughtsman,  who  doubtless  knew 
Rimmerman  was  of  Tulsa  and  assumed  Elwood  Brown  was 
also  of  the  same  place. 

Counsel  for  defendant  in  error  Robinson  in  their  brief 
argue  that  the  court  erred  in  the  admission  of  certain  tes- 
timony on  behalf  of  the  plaintiff  in  error  and  in  admitting 
certain  testimony  developed  by  cross-examination  of  de- 
fendant in  error's  witnesses.  As  no  cross-errors  have  been 
assigned  the  correctness  of  the  court's  rulings  has  not  been 
preserved  for  review.  Stowell  v.  Spencer,  190  111.  453; 
Village  of  Shumway  v.  Leturno,  225  id.  601 ;  Jones  v.  Ab- 
b°tt,  235  id.  220. 

In  our  opinion  the  chancellor  erred  in  dismissing  the 
bill.  Complainant  is  entitled  to  have  the  deed  from  him- 
self to  Elwood  Brown  for  the  land  in  Hamilton  county, 
Illinois,  canceled  and  set  aside,  also  the  deed  from  Brown 
to  Langston  and  from  Langston  to  Robinson.  Plaintiff  in 
error  would  then,  at  the  instance  of  the  proper  party,  be 
required  to  reconvey  the  Martin  forty  acres  in  Oklahoma 
and  return  the  money  he  received  for  accepting  the  convey- 
ance subject  to  the  mortgage  on  the  land,  but  there  is  noth- 
ing in  the  issues  made  in  this  case  or  the  evidence  heard 
from  which  any  directions  can  be  given  upon  the  subject. 
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Martin  is  not  a  defendant,  and  no  one  else  claims  any  in- 
terest in  the  40  acres  of  land  or  to  in  any  way  represent 
Martin  or  any  one  claiming  through  him.  At  all  events, 
Robinson  claims  nothing  on  account  of  that  tract  of  land 
and  his  rights  will  be  unaffected  by  any  decree  settling  the 
equities  as  to  that  tract.  If  Robinson  has  paid  anything 
on  the  mortgage  against  the  Illinois  land  or  has  paid  taxes 
on  the  land  he  should  be  protected  to  that  extent. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 
the  views  herein  expressed.       R       ^  and  femanded% 


Frank  P.  Fox,  Plaintiff  iii  Error,  vs.  Philip  F.  Simons 

et  al.  Defendants  in  Error. 

Opinion  filed  October  25,  1011. 

1.  Appeals  and  errors — the  Supreme  Court  may  review  facts 
in  chancery  cases  coming  through  Appellate  Court.  The  amend- 
ment of  sections  121  and  122  of  the  Practice  act  in  1909,  concern- 
ing writs  of  certiorari  to  the  Appellate  Court,  did  not  repeal,  by 
implication,  the  provision  of  section  120  of  said  act  which  excepts 
chancery  cases  from  those  in  which  the  judgment  of  the  Appellate 
Court  is  final  as  to  the  facts,  and  the  Supreme  Court  may  now,  as 
before,  determine  the  controverted  questions  of  fact  from  the  evi- 
dence in  chancery  cases  coming  through  the  Appellate  Court. 

2.  Principal  and  agent — agent  cannot  acquire  interest  in  prin- 
cipal's business  zvithout  latter' s  consent.  An  agent  cannot,  directly 
or  indirectly,  acquire  an  interest  in  his  principal's  business  with- 
out the  principal's  consent,  freely  given  and  with  full  knowledge 
of  every  matter  known  to  the  agent  which  might  in  any  way  affect 
the  principal's  interests ;  and  it  is  of  no  consequence  that  no  fraud 
was  intended  or  that  no  advantage  was  derived  by  the  agent. 

3.  Same — the  burden  is  on  agent  to  prove  principal's  consent  to 
agent's  dealing  for  himself.  An  agent  hired  to  give  his  full  time 
to  the  purchase  of  property  for  the  principal  may,  with  the  princi- 
pal's consent,  buy  property  of  the  same  class  *for  himself  at  the 
same  time  he  is  buying  for  the  principal;   but  the  burden  is  upon 
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the  agent  to  show  affirmatively  that  the  principal  gave  his  consent 
after  full  knowledge  of  all  the  material  facts,  and  that  the  agent 
acted  in  good  faith  and  gave  full  information  to  the  principal. 

4.  Lis  pendens — purchaser  pendente  lite  takes  subject  to  rights 
of  the  parties.  Persons  purchasing  oil  leases  from  the  lessee  while 
a  suit  to  compel  the  lessee  to  assign  the  same  to  his  principal  is 
pending,  take  subject  to  the  rights  of  the  parties  to  the  suit  as  the 
same  are  finally  determined. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District  i — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  A.  M.  Rose,  Judge, 
presiding. 

Arthur  T.  Cobb,  Charles  H.  Holt,  and  Kagy  & 
Vandervort,  for  plaintiff  in  error. 

Noleman  &  Smith,  and.W.  F.  Bundy,  (Leroy  M. 
Wade,  of  counsel,)  for  defendants  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

March  31,  1909,  plaintiff  in  error  filed  his  bill  in  chan- 
cery in  the  circuit  court  of  Marion  county  to  compel  the 
assignment  of  certain  oil  and  gas  leases  and  for  an  ac- 
counting. After  a  hearing  the  court  dismissed  the  bill  for 
want  of  equity.  The  Appellate  Court  affirmed  that  decree, 
and  on  a  petition  for  certiorari  the  case  is  brought  here  for 
review. 

Plaintiff  in  error  was  engaged  in  what  he  termed  the 
oil  producing  business,  and  had  been  operating  in  this  and 
other  States  for  several  years.  In  November,  1907,  he 
employed  defendant  in  error  Simons  to  assist  him,  and  that 
employment  continued  until  the  early  part  of  1909.  In 
1908,  from  indications  observed  in  a  coal  mine  in  Marion 
county,  Illinois,  prospectors  thought  that  oil  might  be  found 
in  that  locality.     Plaintiff  in  error  requested  Simons  and 
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two  of  his  other  employees,  McCamey  and  Gorman,  to  meet 
him  at  Sandoval,  in  that  county.     He  then  directed  Gor- 
man to  get  leases  north  of  the  Baltimore  and  Ohio  South- 
western railway,  which  runs  across  the  county  at  that  point, 
and  Simons  (assisted  by  McCamey,  who  was  new  in  the 
business,)  to  get  leases  south  of  the  railway.    Simons  was 
receiving  $150  a  month  from  Fox  and  all  his  expenses, 
the  same  as  he  had  received  during  all  of  his  employment. 
There  was  no  direction  to  secure  leases  on  any  particular 
tracts,  but  Fox  testified  that  he  told  his  employees  to  lease 
about  3000  acres  of  land.     The  three  agents  made  their 
headquarters  at  Sandoval,  hired  livery  rigs,  and  interviewed 
the  owners  for  the  purpose  of  securing  the  oil  leases.     Si- 
mons and  McCamey  secured  leases  for  about  875  acres 
for  Fox  south  of  the  railroad  track,  and  Gorman  secured 
about  1400  acres  in  Fox's  name  north  of  the  track.    The 
testimony  tends  to  show  that  Simons  assisted  Gorman  in 
getting  some  of  these  latter  leases.    Simons  also  took  some 
thirteen  leases  in  his  own  name  during  this  month,  Septem- 
ber, 1908,  the  twelve  leases  now  in  question,  and  one  which 
lapsed,  aggregating  about  452  acres.    Each  of  these  leases 
provided,  in  substance,  that  the  lessor  granted  to  the  lessee 
all  of  the  oil,  water  and  gas  under  the  land  described,  for  a 
stated  number  of  years,  and  for  as  much  longer  as  oil  and 
gas  should  be  found  in  paying  quantities.     The  considera- 
tion was  one  dollar*  paid  down,  the  agreement  being  that 
the  lease  should  be  null  and  void  if  a  well  was  not  com- 
pleted within  six  months,  unless  the  lessee  should  pay  the 
lessor  one  dollar  per  acre  as  rent  until  the  well  was  com- 
pleted.    The  lessor  was  also  to  have  a  fractional  part  of 
the  oil  and  the  right  to  use  gas  for  household  purposes. 
After  some  2300  acres  had  been  secured  by  the  three  agents 
in  Marion  county  for  Fox,  they  reported  to  him,  and  he 
said  he  did  not  care  to  secure  any  more.     McCamey's  em- 
ployment by  Fox  ceased  at  that  time  and  he  said  he  was 
going  back  to  get  some  leases  for  himself,  and  Fox  replied 
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to  go  ahead, — that  he  had  no  objections.  Simons  testified^ 
that  at  Sandoval,  two  or  three  days  after  they  started  work 
in  Marion  county,  he  told  Fox  that  the  oil  prospects  looked 
good  to  him  and  he  was  going  to  take  some  leases  for  him- 
self, and  that  the  plaintiff  in  error  replied,  "I  don't  care." 
Plaintiff  in  error  denies  this  conversation,  and  no  one  else 
heard  it.  McCamey  testified  to  a  conversation  that  he  had 
with  Fox  some  time  in  October  with  reference  to  Simons 
and  himself  taking  some  oil  leases,  and  that  he  told  Fox 
they  had  taken  500  acres  in  their  names,  and  when  Fox* 
expressed  a  doubt  that  they  had  that  much,  he  replied,  "We 
got  fifty  any  way."  There  is  also  testimony  by  Mrs.  Si- 
mons as  to  a  conversation  at  her  home  with  Fox,  in  which 
he  made  a  statement  indicating  that  he  knew  Simons  and 
McCamey  had  oil  leases  in  Marion  county. 

Plaintiff  in  error  Claims  that  the  leases  in  question  be- 
long to  him  because  they  were  procured  by  Simons  and 
McCamey  while  acting  as  his  agents  on  a  salary  and  when 
he  was  paying  their  hotel  and  livery  bills  and  other  ex- 
penses. Defendants  in  error  contend  that  Fox  gave  Simons 
permission  to  take  these  leases  and  knew  Simons  and  Mc- 
Camey had  certain  leases,  but  considered  them  of  small 
value  and  made  no  objection  to  their  holding  them,  until 
oil  was  struck  in  that  vicinity. 

Defendants  in  error  first  contend  that  under  section  122 
of  the  Practice  act  this  court  can  examine  this  record  as  to 
questions  of  law,  only,  and  cannot  consider  any  questions 
of  fact.  Previous  to  the  enactment  of  the  Practice  act 
of  1907  this  court  reviewed  and  passed  upon  controverted 
questions  of  fact  in  chancery  cases.  After  the  passage  of 
that  act  we  held  that  the  findings  of  fact  thereunder  in 
chancery  cases  by  the  Appellate  Court  were  not  conclusive 
on  this  court.  (Nix  v.  Thackaberry,  240  111.  352.)  Sub- 
sequent to  this  decision  sections  121  and  122  of  the  Prac- 
tice act  were  amended,  the  law  going  into  effect  July  1, 
1909.     (Laws  of  1909,  p.  304.)     Section  122  of  the  Prac- 
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tice  act  of  1907  provided :  "The  Supreme  Court  shall  re- 
examine cases  brought  to  it  by  appeal  or  writ  of  error. from 
the  Appellate  Courts,  as  to  questions  of  law  only,  except  as 
otherwise  provided  in  this  act ;  and,  in  the  cases  aforesaid, 
no  assignment  of  error  shall  be  allowed  calling  in  question 
the  determination  of  the  inferior  or  Appellate  Courts  upon 
controverted  questions  of  fact  therein."  By  the  amend- 
ment of  July  1,  1909,  the  words  of  said  section  122,  "ex- 
cept as  otherwise  provided  in  this  act,"  were  omitted  from 
said  section  and  the  words  "writ  of  error"  changed  to  "writ 
of  certiorari."  The  argument  now  is,  that  by  leaving  out 
the  quoted  words  from  the  above  section  the  legislature  in- 
tended that  this  court  should  be  deprived  of  the  right  to 
review  questions  of  fact  in  chancery  cases. 

Section  120  of  the  Practice  act  reads:    "If  any  final  de- 
termination of  any  cause  or  proceeding  whatever  except  in 
chancery  shall  be  made  by  the  Appellate  Court,"  etc.    The 
said  amendment  of  July  1,  1909,  does  not  in  any  way  refer 
to  said  section  120,  although  the  act  expressly  repealed  sec- 
tion 119.    Section  120  stands  as  it  did  before  said  amenda- 
tory act  was  passed.     If  the  argument  of  counsel  on  this 
question  is  sound,  then  the  words  "except  in  chancery,"  in 
said  section  120,  must  necessarily  be  held  to  be  repealed 
by  implication.     Such  repeals  are  not  favored  in  law,  and 
when  a  law  does  not  expressly  repeal  an  older  one  on  the 
same  subject,  and  the  two  are  not  so  repugnant  that  they 
cannot  stand  together,  both  will  remain  in  force.    There  is 
no  such  repugnancy  in  these  two  provisions.     (Gal pin  v. 
City  of  Chicago,  249  111.  554.)     The  purpose  of  the  said 
amendment  of  said  sections  121  and  122,  of  July  1,  1909, 
was  to  regulate  appeals  from  the  Appellate  Court  to  the 
Supreme  Court,  either  on  a  certificate  of  importance  from 
the  Appellate  Court  or  by  petition  for  certiorari  in  this 
court.     We  think  it  is  evident  from  the  reading  of  these 
sections  as  amended,  in  connection  with  the  sections  as  they 
read  before,  that  that  was  practically  the  sole  and  only  pur- 
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pose  of  the  amendment.  The  legislature  did  not  intend  to 
change  the  method  of  procedure  as  to  the  consideration  of 
cases  in  the  Supreme  Court  after  they  have  been  brought 
there  by  either  method  from  the  Appellate  Court.  Had  it 
so  intended  it  would  also  have  amended,  section  120  by 
striking  out  the  words  "except  in  chancery.,,  This  conclu- 
sion is  strengthened  by  the  construction  given  thereto  by 
court  and  counsel  since  said  amendment  was  enacted.  In 
every  chancery  case  brought  to  this  court,  either  by  certifi- 
cate of  importance  or  on  petition  for  certiorari,  counsel  and 
the  court  have  assumed,  without  question,  that  this  court 
was  authorized  to  review  the  facts.  (See  Stein  v.  Kaun, 
244  111.  32 ;  Chicago  Auditorium  Ass'n  v.  Fine  Arts  Build- 
ing, 244  id.  532;  State  Bank  of  Clinton  v.  Barnett,  250  id. 
312;  Zeigler  v.  Illinois  Trust  and  Savings  Bank,  245  id. 
180.)  This  court,  under  the  present  Practice  act,  is  re- 
quired to  determine  controverted  questions  of  fact  in  chan- 
cery cases  from  the  evidence  in  the  record,  the  same  as 
formerly.  • 

The  evidence  is  not  controverted  that  defendants  in  er- 
ror, Simons  and  McCamey,  at  the  time  they  obtained  these 
leases,  were  salaried  employees  of  plaintiff  in  error,  with 
all  their  expenses  paid.  It  is  a  familiar  doctrine,  frequently 
recognized  by  this  court,  that  an  agent  cannot,  either  di- 
rectly or  indirectly,  have  an  interest  in  the  business  of  the 
principal,  within  the  scope  of  his  agency,  without  the  con- 
sent of  his  principal,  freely  given,  after  full  knowledge  by 
the  principal  of  every  matter  known  to  the  agent  which 
might  in  any  way  affect  the  interests  of  the  principal,  and 
it  is  of  no  consequence  in  such  case  that  no  fraud  was  in- 
tended, or  that  no  advantage  was,  in  fact,  derived  by  the 
agent  (1  Perry  on  Trusts, — 6th  ed. — sec.  206;  Tyler  v. 
Sanborn,  128  111.  136;  1  Pomeroy's  Eq.  Jur.  sec.  155; 
Prince  v.  Dupuy,  163  111.  417.)  An  agent  hired  to  give  his 
full  time  to  the  purchase  of  property  for  his  principal  may, 
undoubtedly,  with  the  consent  of  his  principal,  buy  prop- 
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erty  of  the  same  class  for  himself  at  the  same  time  that 
he  is  purchasing  for  the  principal,  but  in  such  case  the  bur- 
den of  proof  is  upon  him  to  show  such  consent  and  that 
the  principal  had  knowledge  of  every  material  fact  known  to 
the  agent  which  might  affect  the  transaction.  Such  trans- 
actions are  voidable  on  the  grounds  of  public  policy.  They 
will  be  closely  scrutinized  by  a  court  of  equity,  and  .the 
burden  is  on  the  agent  to  show  affirmatively  that  he  acted 
in  perfect  good  faith  and  gave  his  principal  full  informa- 
tion with  reference  to  the  transaction  in  question.  Roby  v. 
Colehour,  135  111.  300;  Beach  v.  Wilton,  244  id.  413. 

These  are  conceded  by  counsel  for  defendants  in  error 
to  be  the  rules  of  law  governing  such  transactions,  but  it 
is  insisted  that  the  facts  here  show  that  these  leases  were 
purchased  by  Simons  in  the  utmost  good  faith,  with  full 
knowledge  on  the  part  of  Fox.  We  are  compelled  from 
this  record  to  hold  otherwise.  The  conversations  with  the 
plaintiff  in  error  testified  tq  by  McCamey  and  Mrs.  Simons 
with  reference  to  the  leasehold  interests  of  the  two  agents 
are  entirely  consistent  with  Fox's  statement  that  he  under- 
stood the  leases  referred  to  had  been  obtained  after  Mc- 
Camey ceased  working  for  him,  and  after  the  date  when 
he  admits  that  he  told  both  of  them  that  they  could  pur- 
chase leases  for  themselves  if  they  desired  to  do  so.  No 
claim  is  made  by  defendants  in  error  that  they  told  plain- 
tiff in  error  as  to  the  number  of  pieces,  or  when  they  were 
purchased,  or  where  they  were  located.  The  only  positive 
testimony  affecting  this  question  is  that  of  Simons  as  to 
one  brief  conversation  wTith  Fox  at  Sandoval,  in  the  early 
part  of  September,  when  he  claims  the  latter  said  it  was 
all  right  for  him  to  purchase  a  little  for  himself,  which 
conversation  Fox  denies.  Simons'  testimony  that  he  ob- 
tained most  of  the  leases  running  to  himself  late  in  the 
evening  does  not  alter  the  legal  rules  controlling  the  ques- 
tion. Plaintiff  in  error  was  entitled,  under  the  contract,  to 
all  of  Simons'  time  and  all  of  his  services.     It  is  apparent 
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from  this  record  that  in  purchasing  oil  leases  such  as  are 
here  in  question,  the  purchaser  must  seek  the  owners  of  the 
land  as  he  can  meet  them, — morning,  noon  or  night.  It  is 
true  that  the  actual  money  paid  for  the  leases  to  the  own- 
ers of  the  land  was  paid  by  Simons  and  McCamey;  but 
these  amounts  were  small, — much  smaller  than  the  ex- 
penses and  salaries  of  the  two  agents,  all  paid  by  plaintiff 
in  error,  during  the  time  they  took,  while  in  his  employ- 
ment, to  obtain  the  leases  in  question.  The  relations  be- 
tween defendants  in  error,  Simons  and  McCamey,  and  the 
plaintiff  in  error,  were  of  such  a  nature  that  they  were  com- 
pelled to  act  towards  him  with  the  utmost  fairness.  The 
weight  of  the  evidence  does  not  clearly  show  that  in  pur- 
chasing these  leases  they  did  so  with  Fox's  consent,  and 
with  the  full  knowledge  on  his  part  of  every  matter  known 
to  them  which  might  affect  his  interests. 

Simons  assigned  a  part  of  his  interest  in  these  leases  to 
McCamey,  and  both  of  them,  while  this  suit  was  pending, 
sold  to  various  persons  who  are  parties  to  this  litigation, 
certain  interests  in  said  leases.  A  purchaser  pendente  lite 
takes  subject  to  the  rights  of  the  parties  to  the  suit.  Nor- 
riswlle,  152  111.  190. 

The  decree  should  have  directed  that  these  leases  be  as- 
signed to  plaintiff  in  error  on  the  payment  by  him  to  the 
defendants  in  error  of  the  amounts  paid  out  by  them,  re- 
spectively, to  the  lessors  in  accordance  with  the  terms  and 
conditions  of  said  leases. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 

the  circuit  court  are  reversed  and  the  cause  remanded  to  the 

circuit  court  for  further  proceedings  in  harmony  with  the 

views  herein  expressed.  r>  ,       •  ,   , 

r  Reversed  and  remanded. 
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Thomas  N.  Bondurant  et  al.  Appellees,  vs.  Mary  E.  Bon- 
durant  et  al. — (George  R.  Trench ard  et  al.  Appel- 
lants.) 

Opinion  filed  October  25,  iqil. 

1.  Appear  and  errors — the  legislature  may  authorize  appeals 
regardless  of  finality  of  order.  The  right  to  appeal  is  purely  statu- 
tory, and  the  legislature  may  authorize  appeals  upon  any  condition 
and  regardless  of  the  finality  of  the  order,  judgment  or  decree. 

2.  Same — an  appeal  must  be  prayed  within  twenty  days  from 
entry  of  judgment.  The  Practice  act  requires  that  an  appeal  be 
prayed  and  allowed  at  the  term  at  which  the  judgment  or  decree 
is  entered  and  not  more  than  twenty  days  from  its  entry,  and  a 
party  is  not  required,  nor  can  he  be  permitted,  to  wait  until  the 
adjournment  of  the  term  before  praying  an  appeal. 

3.  Same — an  order  is  appealable  regardless  of  adjournment  to 
a  future  day.  An  order  setting  aside  a  judicial  sale  is  final,  and 
the  right  to  appeal  therefrom  is  not  affected  by  any  power  the  court 
may  have  to  set  aside  the  order  at  some  future  time  to  which  the 
term  is  adjourned. 

4.  Same — freehold  is  involve^  where  judicial  sale  is  set  aside. 
An  order  disapproving  and  setting  aside  a  trustee's  sale  of  land 
prevents  the  purchaser  from  obtaining  title,  and  a  freehold  is  there- 
fore involved. 

5.  Judgments  and  decrees — when  order  of  court  is  subject  to 
review.  Where  the  parties  to  a  suit  enter  into  a  compromise  agree- 
ment and  a  trustee  is  appointed  to  sell  land  subject  to  the  approval 
of  the  court,  the  act  of  the  court  in  approving  or  disapproving  the 
sale  is  a  judicial  act  and  the  order  is  subject  to  review  on  appeal. 

6.  Judicial  sales — policy  of  the  law  requires  stability  of  judi- 
cial sales.  It  is  the  policy  of  the  law  that  there  should  be  stability 
of  judicial  sales  in  order  that  property  may  bring  its  full  value, 
and  mere  inadequacy  of  price,  unless  so  gross  as  to  amount  to  evi- 
dence of  fraud,  will  not  justify  the  court  in  disapproving  the  sale. 

7.  Same — a  party  asking  for  re-sale  should  ordinarily  make  a 
binding  advance  bid.  A  party  objecting  to  the  approval  of  a  ju- 
dicial sale  upon  the  ground  that  the  sale  price  was  inadequate  must 
ordinarily  make  a  binding  advance  bid  and  bring  the  money  into 
court  or  guarantee  against  a  loss  on  re-sale. 

8.  Same — irregularities,  coupled  with  inadequacy  of  price,  will 
justify  disapproval  of  sale.  If  there  is  illegality  or  irregularity 
sufficient  to  avoid  a  judicial  sale  the  court  will  refuse  its  approval, 
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and  if  there  are  irregularities,  although  slight,  coupled  with  an  in- 
sufficient price,  the  sale  will  be  set  aside. 

9.  Same — rule  concerning  execution  sales  should  apply  to  judi- 
cial sales  in  general.  The  provision  of  the  statute  prohibiting  the 
sale  of  real  estate  on  execution  except  between  the  hours  of  nine 
in  the  morning  and  the  setting  of  the  sun  of  the  same  day  nor  un- 
less the  hour  for  the  sale  shall  have  been  previously  advertised, 
applies  to  judicial  sales  in  general. 

10.  Same — failure  to  advertise  hour  of  sale  is  a  serious  irregu- 
larity. Failure  to  advertise  the  hour  at  which  a  trustee's  sale  of 
land  shall  begin  is  a  serious  irregularity,  and  if  the  price  bid  is 
inadequate  the  court  may  disapprove  the  sale. 

11.  Same — when  parties  objecting  to  confirmation  of  sale  need 
not  bind  themselves  to  make  an  advance  bid.  Where  a  trustee's 
sale  is  held  in  violation  of  an  agreement  by  the  trustee  that  he 
would  not  advertise  the  sale  without  notifying  the  person  who  was 
most  interested  in  having  the  land  bring  its  full  value  and  who 
was  able  to  buy  if  given  time  for  the  purpose,  and  the  price  bid 
at  the  sale  is  inadequate,  it  is  not  necessary  that  the  parties  ob- 
jecting to  the  confirmation  of  the  sale  shall  bring  the  money  into 
court  or  bind  themselves  personally  to  make  an  advance  bid. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

M.  R.  Davidson,  for  appellants. 

Herrick  &'  Herrick,  F.  M.  Shonkwiler,  C  F.  Mans- 
field, and  LeForgee,  Vail  &  Miller,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

At  the  September  term,  1909,  the  suit  of  Thomas  N. 
Bondurant  and  others  against  Mary  E.  Bondurant  and 
others,  brought  to  set  aside  the  probate  of  an  instrument 
as  the  last  will  and  testament  of  Thomas  E.  Bondurant, 
was  pending  in  the  circuit  court  of  Piatt  county.  There 
had  been  two  trials  of  the  issue  as  to  the  validity  of  the 
will,  the  first  of  which  resulted  in  a  verdict  for  the  con- 
testants and  the  second  for  the  proponents,  both  of  which 
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had  been  set  aside  by  the  court.    The  parties  agreed  upon 
a  settlement  of  the  suit,  by  which  the  contestants  were  to 
take  as  their  share  of  the  estate  2678  acres  of  land  in  Kan- 
kakee county  and  the  will  was  to  be  established  as  to  the 
residue  of  the  estate.    A  decree  was  entered  in  accordance 
with  the  agreement,  by  which  William  Dighton  was  ap- 
pointed trustee  for  the  contestants  and  invested  with  title 
to  the  lands,  with  power  to  manage,  control  and  rent  them, 
to  collect  rents  after  March  1,  1910,  and  to  use  the  rents 
and  profits  to  pay  taxes,  liens  and  assessments.     He  was 
authorized  and  directed  to  sell  the  lands  in  whole  or  in 
part,  for  cash  or  upon  time,  and  upon  such  terms  as  he 
should  deem  best  for  the  interests  of  the  beneficiaries  of 
the  trust,  and  to  execute  a  deed  or  deeds  for  the  same. 
There  was  a  mortgage  of  $50,000  on  2226  acres  of  the  land 
to  the  Northwestern  Mutual  Life  Insurance  Company,  and 
he  was  authorized  to  secure  an  extension  of  the  loan  and 
to  negotiate  a  new  loan.    Upon  making  sale  he  was  directed 
to  pay  that  mortgage,  satisfy  the  costs  and  expenses  of  ad- 
ministering the  trust,  pay  the  solicitors  for  the  contestants 
$15,000  for  their  fees  and  pay  J.  N.  Bondurant  $10,000 
for  money  expended  and  services  for  the  contestants,  and 
distribute  the  residue.    The  trustee  qualified  by  giving  bond 
as  required  by  the  decree,  and  afterward  advertised  the 
lands  for  sale  on  November  22,  1910,  subject  to  the  ap- 
proval of  the  circuit  court  of  Piatt  county,  but  no  hour  of 
the  day  was  named  when  the  sale  would  take  place.    The 
sale  was  held  in  the  afternoon  of  that  day  and  the  lands 
were  struck  off  and  sold  to  appellants,  George  R.  Trench- 
ard  and  Louis  C.  Burgess,  for  $50,500.     The  trustee  re- 
fused to  make  any  report  of  the  sale,  and  the  appellants 
asked  the  court  for  a  rule  on  him  to  file  a  report,  which 
he  did  on  December  9,   1910.     Objections  were  filed   by 
beneficiaries  of  the  trust,  and  at  the  February  term,  191 1, 
the  court  heard  and  sustained  the  objections  and  set  the 
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sale  aside.     From  the  order  of  the  court  an  appeal  was 
prosecuted  to  this  court. 

The  appellees  have  moved  the  court  to  dismiss  the  ap- 
peal, and  one  ground  of  their  motion  is  that  the  February 
term  of  the  circuit  court  had  not  yet  adjourned  when  the 
transcript  of  the  record  was  filed  in  this  court.    They  filed 
an  additional  transcript  showing  that  the  court  had  ad- 
journed the  February  term  to  July  i,  191 1.    For  that  rea- 
son they  say  that  the  order  appealed  from  was  not  final, 
but  might  be  set  aside  during  the  term  when  the  court 
should  re-convene.    The  right  to  appeal  is  purely  statutory, 
and  the  General  Assembly  may  authorize  appeals  upon  any 
condition  and  regardless  of  the  finality  of  the  order,  judg- 
ment or  decree.    The  Practice  act  requires  that  an  appeal 
shall  be  prayed  and  allowed  at  the  term  at  which  the  judg- 
ment, order  or  decree  appealed  from  is  entered,  and  not 
more  than  twenty  days  from  the  entry  of  such  judgment, 
order  or  decree.     The  party  appealing  is  neither  required 
nor  permitted  to  wait  until  the  adjournment  of  the  term 
to  pray  an  appeal  or  have  it  allowed.    The  order  appealed 
from  in  this  case  was  final  and  the  right  to  appeal  was  not 
affected  by  any  power  the  court  might  have  had,  if  it  had 
any,  to  vacate  the  order  during  the  term.    Another  ground 
of  the  motion  is,  that  no  freehold  is  involved  in  the  pro- 
ceeding and  the  appeal  should  have  been  taken  to  the  Ap- 
pellate Court.    We  have  repeatedly  held  to  the  contrary,  as 
might  be  readily  seen  from  our  decisions.     The  question 
determined  by  the  circuit  court  was  whether  the  sale  should 
be  approved  and  the  purchasers  invested  with  title  to  the 
lands.    The  approval  would  have  given  the  appellants  the 
right  to  a  conveyance  and  the  disapproval  prevented  them 
from  obtaining  the  title.     (McCallum  v.  Chicago  Title  and 
Trust  Co.  203  111.  142;  Barnes  v.  Henshaw,  226  id.  605.) 
The  freehold  is  involved  and  the  motion  is  denied. 

Appellees  argue  that  the  order  is  not  subject  to  review 
because  the  judge  of  the  court  was  acting  as  an  umpire  or 
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arbitrator  under  an  agreement  of  the  parties,  in  the  same 
position  as  any  person  selected  to  determine  a  question,  and 
therefore  his  decision  was  final.  There  was  no  agreement 
of  the  parties  that  the  judge  should  act,  in  a  personal  or 
individual  capacity,  as  an  umpire  or  referee,  but  the  trus- 
tee having  been  appointed  in  a  suit  pending  in  the  court 
and  having  advertised  the  sale  subject  to  the  approval  of 
the  court,  his  report  called  for  judicial  action  and  the  ex- 
ercise of  judicial  discretion,  and  the  order  is*  subject  to  re- 
view. 

The  sale  brought  no  more  than  the  amount  of  the 
mortgage  on  2226  acres  of  the  land,  with  the  accrued  in- 
terest, which  the  trustee  was  required  to  pay  from  the  pro- 
ceeds. The  evidence  in  the  record  shows  that  the  land  was 
worth  three  times  what  it  sold  for.  Before  the  land  was 
advertised,  J.  N.  Bondurant,  who  was  to  receive  $10,000 
for  money  expended  and  services  for  the  contestants,  had 
a  talk  with  the  trustee  and  stated  that  it  was  a  bad  time 
to  sell  land,  and  that  he  was  going  to  Missouri  to  be  gone 
some  time.  The  trustee  agreed  that  he  would  not  sell  the 
land  until  he  had  again  communicated  with  that  interested 
party.  In  the  absence  of  J.  N.  Bondurant  the  sale  was 
advertised,  and  the  only  knowledge  that  he  had  was  by 
receiving  a  telegram  at  Sumner,  Missouri,  at  a  time  too 
late  to  do  anything  to  protect  the  land.  He  immediately 
started  for  Illinois,  and  arrived  at  Paxton,  his  home,  too 
ill  to  attend  the  sale  or  make  any  arrangement  to  safe- 
guard his  interest.  During  the  sale  he  was  asked  by  tele- 
phone if  he  desired  to  bid,  but  he  had  no  time  to  prepare 
himself  to  make  a  bid  and  pay  the  cash  payment  of  $10,000. 
He  offered  to  the  court  to  pay  $5000  more  than  the  land 
brought,  at  another  sale.  The  sale  was  well  advertised 
and  there  was  a  fair  attendance. 

The  policy  of  the  law,  founded  on  the  interest  of  own- 
ers and  purchasers  alike,  is  that  there  should  be  stability 
in  judicial  sales,  in  order  that  property  may  bring  its  full 
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value.    Mere  inadequacy  of  price  will  not  justify  a  court 
in  refusing  to  approve  a  sale  and  depriving  the  purchaser 
of  the  benefit  of  his  purchase  unless  the  inadequacy  is  so 
great  as  to  amount  to  evidence  of  fraud.     (Kiebel  v.  Leick, 
216  111.  474;  Barling  v.  Peters,  134  id.  606.)     If  the  ob- 
jection to  a  sale  is  that  the  property  sold  for  less  than  it 
was  worth  and  a  re-sale  is  asked  for  to  secure  more  money, 
the  parties  objecting  to  the  confirmation  should  bring  the 
money  into  court  or  make  a  binding  advance  bid  or  guar- 
anty against  loss  on  the  re-sale.     ( Quigley  v.  Breckenridge, 
180  111.  627.)     If  there  is  illegality  or  iregularity  sufficient 
to  avoid  a  sale  the  court  will  refuse  approval,  and  if  there 
are  irregularities,  although  slight,  coupled  with  an  insuffi- 
cient price,  the  sale  will  be  set  aside.     (Smith  v.  Huntoon, 
134  III  24;  Bach  v.  May,  163  id.  547;  Miller  v.  McAlis- 
ter,  197  id.  72.)     In  this  case  there  was  not  only  inade- 
quacy of  price,  but  a  most  serious  irregularity,  to  say  the 
least,  in  failing  to  state  any  hour  for  the  sale.    The  act  in 
regard  to  judgments  and  decrees  and  the  manner  of  en- 
forcing the  same  by  execution  prohibits  the  sale  of  real 
estate  by  virtue  of  any  execution  except  between  the  hours 
of  nine  in  the  morning  and  the  setting  of  the  sun  of  the 
same  day,  nor  unless  the  time   (specifying  the  particular 
hour  of  the  day  at  which  the  sale  shall  commence)  shall 
have  been  previously   advertised,   and   manifestly   similar 
rules  should  apply  to  judicial  sales  in  general.    The  party 
most  interested  in  having  the  land  sold  for  its  value,  and 
who  was  able  to  buy  if  allowed  time  for  the  purpose,  was 
assured  that  a  sale  would  not  be  advertised  without  notice 
to  him,  and  the  agreement  was  violated.     Under  these 
circumstances  we  do  not  think  the  parties  objecting  were 
bound  to  bring  money  into  court  or  to  bind  themselves  per- 
sonally to  make  an  advance  bid.     The  court  did  right  to 
refuse  to  approve  the  sale. 

The  order  of  the  circuit  court  is  affirmed. 

Order  affirmed. 
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Walter  B.  Bower,  Appellant,  vs.  Margaret  A.  Livings- 
ton et  al.  Appellees. 

Opinion  filed  October  25,  ion. 

1.  Specific  performance — when  specific  performance  of  an  al- 
leged oral  contract  to  convey  is  properly  denied.  Specific  perform- 
ance of  an  alleged  contract  to  give  eighty  acres  of  land  to  the 
complainant  at  the  promisor's  death  is  properly  denied  in  a  suit 
brought  after  the  promisor's  death,  where  the  evidence  leaves  it 
in  doubt  whether  the  promisor  intended  that  the  land  should  be- 
long to  complainant  or  that  he  should  merely  occupy  it  as  a  tenant, 
the  agreement  being  that  he  should  pay  the  taxes,  keep  up  the  im- 
provements and  pay  $328  annually  to  the  promisor. 

2.  Appeals  and  errors — when  assignment  of  cross-errors  will 
be  treated  as  waived.  An  assignment  of  cr.oss-errors  on  the  allow- 
ance of  a  certain  sum  to  the  complainant  for  improvements  placed 
upon  the  premises  in  the  belief  that  the  land  would  by  some  means 
be  his,  will  be  treated  as  waived  on  appeal  from  a  decree  denying 
specific  performance  of  an  alleged  oral  contract  to  give  the  land 
to  complainant  at  the  promisor's  death,  where  no  attempt  is  made 
in  the  brief  to  show  wherein  the  decree  is  wrong  in  that  respect. 

Appear  from  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

Z.  F.  Yost,  for  appellant. 

R.  R.  Wallace,  H.  G.  Greenebaum,  J.  A.  Brown, 
A.  C.  Norton,  and  F.  A.  Ortman,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant  filed  his  bill  in  the  circuit  court  of  Livingston 
county  against  appellees  for  the  specific  performance  of  an 
alleged  contract  made  with  him  by  Abraham  Livingston,  in 
his  lifetime,  for  the  sale  of  an  eighty-acre  tract  of  land  in 
said  Livingston  county.  About  1868,  when  appellant  was 
fifteen  years  old,  his  parents  died  and  he  went  to  live  in 
the  family  of  Abraham  Livingston.  Livingston  had  no 
children  of  his  own.     Appellant  lived  there  until  he  was 
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twenty-one  years  of  age  and  then  went  to  Kansas,  married, 
and  lived  in  that  State  with  his  family  until  1901,  when 
he  and  his  family  moved  back  to  Livingston  county.    The 
bill  alleges  that  in  February,  1901,  Livingston  made  a  con- 
tract with  appellant  by  which  it  was  mutually  agreed  that 
if  appellant  would  move  upon  and  take  possession  of  the 
eighty  acres  of  land  described  in -the  bill  and  continue  to 
reside  thereon  with  his  family  for  a  home,  keep  up  the  im- 
provements, pay  the  taxes  assessed  against  the  land  during 
the  remainder  of  Livingston's  lifetime  and  pay  him  the 
sum  of  $328  annually,  (that  sum  being  equal  to  five  per- 
cent interest  per  annum  on  the  amount  of  money  paid  for 
the  land  by  Livingston,)  at  the  death  of  said  Livingston 
said  land  was  to  be  the  sole  property  of  appellant,  the  same 
as  if  conveyed  to  him  by  Livingston,  during  his  lifetime, 
by  warranty  deed  for  the  consideration  of  $82  per  acre,  and 
that  by  virtue  of  this  agreement  the  land  became  the  prop- 
erty of  appellant.    The  bill  alleges  that  appellant  performed 
all  the  conditions  upon  his  part  agreed  to  be  kept  and  per- 
formed;  that  Livingston  died  intestate,  leaving  his  widow 
and  collateral  relatives  as  heirs,  and  that  he  had  never  made 
any  conveyance  of  the  land  to  appellant.    The  bill  prayed 
for  the  specific  performance  of  the  alleged  contract  and 
agreement.    The  material  allegations  of  the  bill  were  denied 
by  the  answers  of  the  defendants  and  the  Statute  of  Frauds 
was  set  up  and  relied  upon.     Replications  were  filed,  and 
the  cause  was  referred  to  the  master  in  chancery  to  take 
proof  and  report  the  same,  together  with  his  conclusions 
thereon,  to  the  court.     After  taking  the  testimony  of  the 
respective  parties  the  master  reported  that  the  evidence 
failed  to  prove  Abraham  Livingston  entered  into  any  agree- 
ment or  contract,  written  or  verbal,  with  appellant  to  con- 
vey to  him  by  deed  or  devise  to  Jiim  by  will  the  said  tract 
of  land;   that  the  equities  in  the  cause  were  with  defend- 
ants, and  he  recommended  that  the  bill  be  dismissed.    Ob- 
jections to  the  report  were  overruled  by  the  master  and  re- 
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newed  as  exceptions  before  the  chancellor.  The  chancellor 
overruled  the  exceptions  and  entered  a  decree  that  upon  the 
question  of  specific  performance  of  the  alleged  contract  the 
equities  were  with  defendants  and  the  specific  relief  prayed 
for  was  denied.  The  decree  further  found  that  appellant 
had  made  improvements  to  the  value  of  $1090  upon  the 
premises  "under  a  belief  that  the  farm  would  be  his  by 
some  means  and  that  he  should  be  paid  for  the  same."  The 
decree  ordered  defendants  to  pay  appellant  the  said  sum  of 
$1090  for  improvements  made  by  him  on  the  premises,  with 
five  per  cent  interest  per  annum  from  the  date  of  the  de- 
cree, and  that  appellant  have  a  lien  on  the  premises  there- 
for. The  costs  were  adjudged  against  defendants  below, 
appellees  here.  Complainant  below  has  brought  the  case  to 
this  court  by  appeal. 

Statements  made  by  Abraham  Livingston  at  the  time  he 
bought  the  eighty  acres  of  land,  and  afterwards,  tend  to 
show  he  bought  it  with  the  intention  of  having  appellant 
live  upon  it,  but  appellant's  proof  is  not  altogether  clear  as 
to  the  capacity  in  which  he  was  to  occupy  it.  Some  of  the 
testimony  of  appellant  as  to  statements  made  by  Abraham 
Livingston  tends  to  show  the  agreement  was  that  appellant 
was  to  move  on,  the  land,  pay  Livingston  five  per  cent  in- 
terest on  the  amount  the  land  cost  him,  as  long  as  he  lived, 
also  pay  all  taxes  and  keep  up  the  improvements,  and  the 
land  should  be  his  at  the  death  of  Livingston.  Appellant 
went  to  Kansas  in  1874,  married,  and  lived  there  until 
the  latter  part  of  February,  1901.  Livingston  bought  the 
eighty-acre  tract  of  land  in  May,  1900.  A  letter  claimed 
to  have  been  written  to  appellant  by  Livingston  after  he 
bought  the  land  i$  said  to  have  been  lost.  A  daughter  of 
appellant,  who  was  about  fourteen  years  old  when  the  let- 
ter is  said  to  have  been  received,  testified  she  read  it,  and 
that  Livingston  stated  in  the  letter,  in  substance,  that  he 
had  bought  a  farm  for  appellant  and  would  like  to  have 
him  come  that  year;   that  if  he  could  not  come  then,  to 
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come  the  next  year ;  that  all  Livingston  would  ask  of  him 
was  to  keep  up  the  interest  on  the  money,  pay  the  taxes, 
and  when  Livingston  was  through  with  it  it  was  to  be  ap- 
pellant's.    When  appellant  came  back  to  Illinois,  in  Feb- 
ruary, 1 90 1,  he  brought  his  effects  with  him.    His  son  John 
and  a  nephew  named  Manley  came  with  him  and  all  three 
went  to  the  home  of  Livingston  the  night  they  arrived. 
John  testified  Livingston  told  appellant  he  bought  the  farm 
for  him  and  was  glad  he  had  come ;  that  he  did  not  know 
whether  appellant  could  get  possession  at  once,  as  it  was 
occupied;    that  the  next  morning  after  their  arrival  Liv- 
ingston told  appellant  he  was  to  have  the  place  for  five 
per  cent  interest  on  $82  per  acre,  keep  up  the  improvements 
and  pay  the  taxes,  and  when  he  (Livingston)  was  through 
widi  it  it  was  supposed  to  be  appellant's;    that  appellant 
replied  that  was  all  right  and  he  would  do  the  best  he  could 
with  it;    that  it  looked  like  big  money  on  a  small  place. 
Manley  testified  to  the  same  conversation,  in  substance.    A 
large  number  of  other  witnesses  testified  to  statements  made 
by  Livingston,  some  tending  in  a  greater  and  some  in  a 
lesser  degree  to  indicate  that  Livingston  intended  the  land 
for  appellant,  but  a  good  deal  of  the  testimony  leaves  it 
very  uncertain  whether  there  had  been  a  contract  of  sale  of 
the  land  to  appellant  for  a  consideration  of  $328  per  year, 
the  payment  of  all  taxes  and  the  keeping  up  of  the  im- 
provements during  the  lifetime  of  Livingston,  or  whether 
Livingston  intended  for  appellant  to  have  and  live  upon  the 
land  during  his  (Livingston's)  lifetime  upon  the  condition 
of  his  paying  $328  per  year  and  taxes  and  keeping  up  the 
improvements  for  the  use  of  the  land.     Some  of  the  evi- 
dence tends  to  show  that  Livingston  intended  appellant  to 
have  the  land  after  his  death,  but,  taking  appellant's  evi- 
dence alone,  it  may  well  be  doubted  whether  Livingston  in- 
tended or  believed  he  had,  by  virtue  of  any  agreement  with 
appellant,  given  him  any  interest  in  or  right  to  the  land 
during  his  (Livingston's)  lifetime,  further  than  to  live  on 
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and  occupy  it  upon  condition  that  he  make  the  payments 
specified.  On  the  other  hand,  a  large  number  of  witnesses 
testified  to  statements  and  acts  of  Livingston,  appellant,  and 
members  of  appellant's  family,  wholly  inconsistent  with  any 
contract  of  sale  of  the  land  to  the  appellant  but  tending 
strongly  to  show  that  appellant  occupied  the  land  only  as 
a  tenant. 

We  do  not  think  it  would  add  to  the  weight  or  value  of 
this  opinion  to  attempt  to  set  out  all  the  evidence  of  the 
respective  parties  in  substance,  and  will  not  do  so.  Con- 
ceding that  appellant  introduced  evidence  tending  to  show 
a  sale  of  the  land  to  him,  and  that  by  virtue  thereof  he  en- 
tered into  possession,  paid  all  taxes,  made  lasting  and  valu- 
able improvements  and  paid  the  cash  consideration  of  $328 
per  year  until  Livingston's  death,  this  was  directly  con- 
tradicted,— at  least  so  far  as  any  contract  of  sale  is  con- 
cerned,—by  an  abundance  of  testimony  introduced  by  the 
defendants.  To  our  minds  it  is  perfectly  clear  that  under 
the  evidence  in  this  case  a  decree  for  specific  performance 
is  not  authorized.  The  rule  in  cases  like  this  has  been  the 
subject  of  discussion  in  many  cases  decided  by  this  court. 
A  number  of  said  cases,  as  well  as  decisions  of  courts  of 
other  States,  will  be  found  cited  and  commented  upon  in 
Ranson  v.  Ranson,  233  111.  369. 

As  to  the  character  and  value  of  the  improvements  put 
upon  the  premises  by  appellant  the  evidence  was  not  har- 
monious. It  is  not  denied  that  Livingston,  in  his  lifetime, 
paid  for  some  improvements,  but  the  appellant's  evidence 
tended  to  show  he  had  paid  for  improvements  of  a  per- 
manent character  of  the  value  of  from  $1000  to  $1500. 
The  chancellor  found  the  value  of  the  improvements  put 
upon  the  premises  by  appellant  to  be  $1090;  that  they  were 
put  there  by  appellant  under  the  belief  that  the  land  would 
by  some  means  be  his,  and  the  decree  directed  the  payment 
to  him  of  said  sum  of  $1090  and  made  it  a  lien  on  the 
premises.     Appellees  have  assigned  cross-errors  upon  this 
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part  of  the  decree.  They  content  themselves  with  the  as- 
sertion that  the  decree  in  this  respect  is  wrong,  but  have  not 
given  any  reasons  for  the  assertion  or  attempted  to  argue 
the  cross-errors  in  their  brief.  The  assignment  of  cross- 
errors  will  therefore  be  considered  as  waived.  Lingle  v. 
West  Chicago  Park  Comrs.  222  111.  384;  Banfill  v.  Twy- 
man,  172  id.  123;  Johnson  v.  Farrell,  215  id.  542. 
The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


John  T.  Greene,  Conservator,  Appellee,  vs.  George  C. 

Maxwell  et  al.  Appellants. 

Opinion  Hied  October  25,  1011. 

1.  Deeds — higher  degree  of  mental  capacity  is  required  to  make 
fl  deed  than  a  will.  A  higher  degree  of  mental  capacity  is  required 
to  make  a  valid  deed  than  is  essential  to  make  a  will,  and  the 
mere  fact  that  the  grantor  comprehended  that  he  was  making  a 
deed  is  not  sufficient  to  sustain  it. 

2.  Same — grantor  must  have  mental  strength  to  compete  with 
an  antagonist.  To  sustain  a  deed  the  grantor  must  have  sufficient 
mental  capacity  to  transact  ordinary  business,  and  this  requires 
that  he  have  mental  ability  to  cope  with  an  antagonist  and  to  un- 
derstand and  protect  his  own  interests. 

3.  Same — when  deed  should  be  set  aside  at  suit  of  conservator. 
A  deed  should  be  set  aside  at  the  suit  of  the  grantor's  conservator 
where  it  appears  that  the  grantor,  though  capable  of  transacting, 
alone,  such  small  matters  as* might  be  entrusted  to  a  boy,  had  not 
the  mental  strength  to  protect  his  own  interests,  and  that  he  con- 
veyed, for  no  apparent  reason,  a  remainder  worth  some  $16,000 
for  a  note  for  $5000,  which  bore  no  interest  and  was  not  to  be  paid 
until  the  grantor's  death. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  \V.  G.  Cochran,  Judge,  presiding. 

John  Fuller,  for  appellants. 
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V.  F.  Browne,  Herrick  &  Herrick,  and  E.  B.  Mitch- 
EU,,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellee,  John  T.  Greene,  as  conservator  of  Henry 
Troxel,  filed  a  bill  in  the  circuit  court  of  DeWitt  county 
against  the  appellants,  George  C.  Maxwell  and  Bertha  A. 
Maxwell,  his  wife,  for  the  purpose  of  setting  aside  a  deed 
to  the  appellants  executed  by  Henry  Troxel  on  February 
20,  1909.  The  bill  was  answered,  the  court,  after  a  hear- 
ing, granted  the  relief  asked,  the  defendant  appealed,  and 
the  question  presented  is  whether  the  evidence  sustains  the 
decree. 

David  Troxel  died  in  1902,  owning  about  350  acres  of 
land  in  DeWitt  county,  Illinois,  and  310  acres  in  Kansas. 
His  heirs  were  his  two  sons,  Isaac  and  Henry,  his  daugh- 
ter, Catherine,  and  the  three  children  of  his  deceased  son, 
Levi, — Lawrence  E.  Troxel,  Bertie  E.  Troxel  and  Eliza- 
beth C.  Anger.     He  left  a  will  giving  all  his  property  to 
his  wife  during  her  lifetime  and  after  her  death  to  his  three 
children  equally,  subject  to  the  payment  of  $50  to  each 
of  the  three  grandchildren.     His  widow  died  about  four 
months  after  his  death.    The  three  surviving  children  were 
never  married  and  continued  to  live  upon  and  farm  the  land 
together  until  Catherine  died,  in  June,  1908,  intestate,  leav- 
ing her  brothers  and  the  nephews  and  niece  above  named, 
her  heirs.     After  Catherine's  death  Isaac  and  Henry  still 
occupied  the  land  together  until  Isaac  died,  in  October, 
1908,  intestate.    His  heirs  were  Henry  and  the  above  named 
nephews  and  niece.     Bertie  E.  Troxel  sold  his  interest   in 
both  estates  and  the  whole  title  became  vested  in  Henry 
Troxel,  Lawrence  E.  Troxel  and  Elizabeth  C.  Anger.    They 
agreed  upon  a  division  of  the  DeWitt  county  lands,  and  in 
November,  1908,  exchanged  deeds,  whereby  Henry  Troxel 
became  the  sole  owner  of  200  acres,  worth  $28,000.      He 
was  fifty-seven  years  old,  and  on  February  20,  1909,    he 
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conveyed  the  whole  tract,  reserving  a  life  estate  to  himself, 
to  the  appellants  for  a  consideration  of  $5000,  evidenced 
by  the  appellants'  note,  due  in  three  years,  without  interest, 
and  with  the  agreement  that  it  should  be  renewed  so  as  not 
to  be  payable  until  his  death.  On  April  5,  1909,  Henry 
Troxel  having  been  adjudicated  of  unsound  mind,  the  ap- 
pellee was  appointed  his  conservator,  and  thereupon  began 
suit  to  set  aside  the  deed. 

The  main  question  in  controversy  is  the  mental  capac- 
ity of  Henry  Troxel.    Many  witnesses  were  examined  and 
their  testimony  shows  the  diversity  of  opinions  customary 
in  such  cases.    The  facts  of  the  life,  conduct  and  business 
of  Henry  Troxel  were  quite  fully  developed,  and  our  judg- 
ment agrees  with  that  of  the  chancellor  who  tried  the  case, 
that  he  was  not  of  sufficient  mental  capacity  to  execute  the 
deed  in  controversy.     As  a  boy  he  attended  the  district 
school,  where  he  was  slow  in  his  studies,  dull  and  stupid, 
learning  with  difficulty  and  going  over  the  same  ground 
year  after  year.     He  played  and  associated  with  smaller ' 
boys  much  younger  than  himself  and  has  always  associated 
with  boys.    He  learned  little,  though  he  was  able  to  read  by 
spelling  out  the  words  and  to  write  with  difficulty.    As  he 
grew  up  he  continued  to  work  on  his  father's  farm,  where 
he  has  lived  all  his  life,  doing  the  ordinary  work  on  the 
farm  but  always  under  the  direction  of  some  other  person. 
His  mind  seems  not  to  have  developed  beyond  that  of  a 
school  boy.    He  could  count  money  slowly,  using  his  fingers 
in  counting.     His  father  managed  the  farm  and  Henry 
worked  under  his  direction,  not  acting  upon  his  own  respon- 
sibility in  any  particular.     After  his  father's  death  Isaac 
took  the  management  of  the  farm  and  the  business  con- 
nected with  it,  and  Henry  worked  under  his  direction  as 
he  had  previously  under  his  father's.     He  was  then  the 
owner  "of  an  equal  interest  in  the  farm  and  was  sometimes 
formally  consulted  about  what  should  be  done,  but  the 
actual  charge  of  affairs  was  in  Isaac's  hands.     He  looked 
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much  older  than  he  was,  having  the  appearance  of  a  man 
of  seventy.    He  was  stoop-shouldered,  unsteady  in  his  walk 
and  had  an  impediment  in  his  speech.     He  would  stand 
around  smiling,  laughing  and  paying  no  attention  while 
business  was  being  transacted.    He  went  to  town,  to  Clin- 
ton, Bloomington  and  Wapella,  by  himself,  buying  his  own 
railroad  tickets.     He  sold  butter,  eggs,  poultry  and  other 
produce,  and  bought  groceries,  coal  oil  and  similar  articles 
for  the  house.    He  could  and  did  make  such  purchases  and 
sales  as  might  be  entrusted  to  a  boy  by  the  direction  of  an 
older  person,  and  the  evidence  shows  few  transactions  of 
any  greater  magnitude  in  which  he  took  an  independent 
part.    Matters  of  business  pertaining  to  the  farm,  the  work 
on  it,  the  employment  of  help,  the  sale  of  stock,  were  re- 
ferred to  Isaac.    He  had  a  very  good  memory  but  his  mind 
appeared  to  be  lacking  in  the  qualities  of  reason  and  judg- 
ment, and  he  had  not  the  capacity  of  comprehension  beyond 
small  affairs  immediately  before  him.     It  is  not  meant  to 
say  that  he  was  wholly  lacking  in  judgment  and  discretion. 
He  could  go  about  the  farm  and  do  ordinary  work  without 
an  attendant  or  anyone  to  watch  him.     He  was  not  re- 
garded, and  was  not  in  the  ordinary  sense,  a  lunatic  or  im- 
becile.   He  was  simply  a  feeble-minded  man  of  a  low  grade 
of  intellectual  power,  with  little  capacity  for  thought  or 
mental  resistance,  and  a  ready  victim  to  the  persuasive  arts 
of  anyone  who  might  think  it  worth  while  to  attempt  to 
influence  him.     So  long  as  he  lived  at  home,  under  the 
constant  supervision  of  his  father  and  older  brother,  he 
needed  no  guardian,  for  his  position  protected  him  from 
imposition,  but  when  thrown  upon  his  own  resources,  left 
to  act  upon  his  own  responsibility,  he  was  an  easy  dupe  of 
the  first  person  who  might  seek  to  despoil  him. 

This  account  of  the  man  is  derived  from* a  considera- 
tion of  all  the  evidence  in  the  record.  More  than  a  hundred 
witnesses  were  examined.  We  cannot  set  out  all  the  evi- 
dence for  the  purpose  of  justifying  our  conclusion  as  to 
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the  fact  proved.  It  is  not  all  harmonious  and  there  is  evi- 
dence tending  to  support  a  different  conclusion,  but  we  are 
convinced  that  the  preponderance  is  in  favor  of  the  finding 
of  the  trial  court.  It  does  not  appear  that  before  the  mak- 
ing of  this  deed  Henry  Troxel,  in  the  fifty-seven  years  of 
his  life,  ever  participated  in  any  business  transaction  of  any 
importance  whatever  in  which  he  did  not  have  the  advice 
of  his  near  relatives.  Before  the  death  of  his  sister,  Cath- 
erine, iiu  1 908,  the  evidence  shows  that  he  practically  never 
did  any  business.  When  a  division  of  her  estate,  and  later 
a  division  of  Isaac's  estate,  became  desirable,  it  was  neces- 
sary for  him  to  join  in  such  division.  He  then  entered  into 
contracts  for  the  division  of  the  land  in  Illinois  and  exe- 
cuted deeds  in  compliance  with  those  contracts  and  signed 
notes  involved  in  carrying  them  into  effect.  These  trans- 
actions were  all  with  the  members  of  his  family  jointly  in- 
terested with  him  and  were  all  apparently  for  his  benefit. 
At  any  rate,  no  claim  has  been  made  that  they  were  not 
perfectly  fair.  When  the  contract  for  the  sale  of  a  part  of 
the  Kansas  land  was  made,  his  nephew  and  his  niece's  hus- 
band were  with  him.  When  he  bought  the  monuments  for 
the  cemetery,  his  nephew,  Lawrence,  was  with  him  and  ap- 
proved the  contract.  When  he  acted  as  executor  of  his 
father's  will  it  was  jointly  with  his'  brother,  Isaac. 

There  was  no  reason  for  Henry's  making  the  deed  to 
the  appellants.  The  appellant  George  C.  Maxwell  was  his 
cousin  and  lived  near  him  and  they  appear  to  have  been 
friendly,  but  the  evidence  does  not  show  any  special  inti- 
macy between  them.  Henry  received  nothing  for  the  deed. 
He  conveyed  to  the  appellants  the  remainder  in  $28,000 
worth  of  land,  for  which  they  were  to  pay  $5000  after  they 
got  the  land.  Regarded  as  a  contract  of  sale,  it  was  of 
such  a  character  as  no  rational  man  comprehending  the  na- 
ture of  the  transaction  would  enter  into.  Regarded  as  a 
gift,  it  was  of  such  a  character  as,  considering  the  relation 
2nd  character  of  the  parties,  no  rational  man  would  have 
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made  and  no  fair  man  would  have  accepted.  The  value  of 
the  life  estate  reserved,  according  to  the  Northampton  mor- 
tality tables,  was  $11,680.  The  value  of  the  remainder  was 
therefore  $16,320,  for  which  the  appellants  were  to  pay 
$5000  after  they  had  received  the  property. 

It  is  not  enough  to  sustain  this  conveyance  that  the 
grantor  comprehended  that  he  was  making  a  deed  of  the 
property.    The  mental  capacity  required  to  sustain  the  val- 
idity of  a  deed  is  of  a  higher  degree  than  that  required  to 
enable  a  testator  to  make  a  will.    For  the  latter  purpose  it 
is  sufficient  for  the  testator  to  understand  the  business  in 
which  he.  is  engaged,  his  property,  the  natural  objects  of 
his  bounty  and  the  distribution  he  desires  to  make  of  his 
property.    To  sustain  a  deed,  however,  he  must  have  the 
ability  to  transact  ordinary  business.     The  testator  has  no 
antagonist  to  meet,  but  in  ordinary  business  transactions 
are  involved  a  contest  of  judgment,  reason  and  experience 
and  the  exercise  of  mental  powers  not  necessary  in  the 
testamentary  disposition  of  property.     Mental  strength  to 
compete  with  an  antagonist  and  understanding  to  protect 
his  own  interest  are  essential  in  the  transaction  of  ordinary 
business.     (Ring  v.  Lawless,  190  111.  520.)     One  may  be 
capable  of  making  a  will  yet  incapable  of  disposing  of  his 
property  by  contract  or  of  managing  his  estate.    (Greene  v. 
Greene,  145  111.  264.)     Henry  Troxel  had  not  the  mental 
strength  to  resist  the  demands  of  his  cousin  or  to  protect  his 
own  interest  in  dealing  with  him.     He  had  not  the  capac- 
ity to  comprehend  the  value  of  what  he  was  conveying  or 
whether  he  would  be  benefited  or  injured  by  the  conveyance. 

In  arriving  at  our  conclusion  we  have  not  taken  into 
consideration  the  testimony  of  Henry  Troxel  or  that  of 
Lawrence  E.  Troxel  as  to  any  conversation  with  the  appel- 
lant George  C.  Maxwell.  Nor  have  we  given  any  weight 
to  the  argument  of  counsel  for  the  appellants  that  the  pro— 
ceeding  in  the  county  court  of  DeWitt  county  was  a  farce, 
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or  to  the  agreement  between  Lawrence  E.  Troxel,  Bertie 
E.  Troxel,  Elizabeth  C.  Anger  and  the  counsel  for  the  ap- 
pellee as  to  attorneys'  fees. 

The  decree  of  the  circuit  court  was  right,  and  it  is  af- 

TTnt  "  Decree  affirmed. 


The  Village  of  Prairie  du  Rocher,  Appellee,  vs.  The 
Schoening-Koenigsmark  Milling  Co.  Appellant 

Opinion  filed  October  25,  1911. 

1.  Appeals  and  errors — appeal  in  a  condemnation  case  lies  to 
the  Supreme  Court.  Under  section  12  of  the  Eminent  Domain  act 
appeals  from  judgments  in  all  cases  brought  under  said  act  lie  to 
the  Supreme  Court 

2.  Same — effect  of  appeal  by  a  land  owner  from  condemnation 
judgment.  The  effect  of  an  appeal  by  a  land  owner  from  a  con- 
demnation judgment  is  to  stay  the  execution  of  the  judgment  and 
the  running  of  the  time  limited  for  the  payment  of  compensation 
during'  the  pendency  of  the  appeal. 

3.  Eminent  domain — giving  bond  under  section  13  has  no  ef- 
fect upon  the  appeal.  Where  a  land  owner  appeals  from  a  con- 
demnation judgment  it  is  optional  with  the  petitioner  whether  or 
not  it  will  enter  upon  the  premises  by  giving  the  bond  required  by 
section  13  of  the  Eminent  Domain  act ;  but  the  giving  of  the  bond 
has  no  effect  upon  the  appeal  or  the  execution  of  the  judgment,  and 
its  entry  under  the  authority  given  upon  the  filing  of  the  bond  is 
not  in  execution  of  the  judgment  but  under  the  statutory  provision 
which  gives  to  it  only  the  temporary  use  of  the  premises  pending 
the  litigation. 

4-  Same — petitioner  may  enter  upon  land  under  section  13  with- 
out paying  or  depositing  compensation.  By  giving  the  bond  re- 
quired by  section  13  of  the  Eminent  Domain  act  the  petitioner  may, 
without  paying  or  depositing  the  compensation  awarded,  enter  upon 
the  land  if  an  appeal  is  taken  by  either  party. 

5.  Constitutional  law— section  13  of  the  Eminent  Domain 
act  is  constitutional.  The  constitutionality  of  section  13  of  the 
Eminent  Domain  act,  providing  for  the  entry  by  the  petitioner  un- 
der a  bond  if  an  appeal  is  taken  by  either  party,  is  too  well  es- 
tablished to  be  now  open  to  question. 
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Appeal  from  the  County  Court  of  Randolph  county; 
the  Hon.  William  M.  Schuwerk,  Judge,  presiding. 

Wise,  Keefe  &  Wheeler,  for  appellant. 

H.  Clay  Horner,  and  Sprigg  &  Gilster,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  village  of  Prairie  du  Rocher,  the  appellee,  insti- 
tuted proceedings  for  the  condemnation  of  certain  premises 
of  the  appellant  for  a  local  improvement,  and  on  June  10, 
191  o,  a  verdict  was  rendered  fixing  the  compensation  to 
be  paid  the  appellant  at  $1350.    A  judgment  was  entered 
for  the  payment  of  the  compensation  so  awarded  within 
sixty  days,  and  for  the  entry  of  the  petitioner,  upon  such 
payment,  on  the  premises  for  the  purpose  of  the  contem- 
plated improvement.     The  defendant  in  that  proceeding 
perfected  an  appeal  to  this  court  on  July  12,  191  o,  by  filing 
a  bond,  and  on  December  21,  1910,  the  judgment  was  af- 
firmed.    After  this  appeal  was  taken,  the  village,  desiring; 
to  take  possession  of  the  premises,  filed  its  bond  in  the  sum 
of  $5000  in  accordance  with  section  13  of  the  Eminent 
Domain  act,  and  thereupon  entered  upon  and  thereafter  re- 
mained in  the  possession  of  the  premises  for  the  purposes 
of  the  improvement  for  which  they  were  taken.     It  did 
not,  however,  at  any  time  pay  or  tender  the  compensation 
awarded.     Immediately  upon  the  affirmance  of  the  judg- 
ment the  appellant  presented  to  the  county  court  its  petition 
praying  for  an  order  against  the  village  for  the  payment 
of  the  costs,  expenses  and  attorneys'  fees  incurred  by  the 
appellant  in  its  defense  against  the  petition,  on  account  of 
the  petitioner's  failure  to  pay  the  compensation  awarded 
within  the  time  fixed  by  the  court.    The  village  answered, 
relying  upon  the  appeal  and  its  bond  given  pursuant  to  the 
statute,  and  bringing  into  court  the  amount  of  the  compen- 
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sation  awarded.     The  county  court  overruled  a  demurrer 
to  this  answer  and  dismissed  the  petition. 

Appellee  first  insists  that  the  appeal  should  have  been 
taken  to  the  Appellate  Court.  Section  12  of  the  Eminent 
Domain  act  provides  that  in  all  cases  an  appeal  shall  lie  to 
the  Supreme  Court,  and  the  appeal  was  therefore  properly 
brought  here. 

The  effect  of  the  appeal  by  the  land  owner  was,  during 
its  pendency,  to  stay  the  execution  of  the  judgment  and 
the  running  of  the  time  limited  for  the  payment  of  the 
compensation.  Whether  the  village  should  give  the  bond 
required  by  section  13  of  the  Eminent  Domain  act  was  op- 
tional with  it.  Its  doing  so  had  no  effect  upon  the  appeal 
or  the  execution  of  the  judgment.  Its  entry,  under  the 
authority  given  upon  the  filing  of  the  bond,  was  not  in  exe- 
cution of  the  judgment,  but  under  the  statutory  provision 
which  gave  to  it  only  the  temporary  use  of  the  premises 
pending  the  litigation.  The  law  must  be  regarded  as  set- 
tled by  the  previous  decisions  of  this  court  that  the  peti- 
tioner in  a  condemnation  proceeding,  if  an  appeal  is  taken 
by  either  party,  may  enter  upon  the  use  of  the  property, 
upon  entering  into  the  bond  required  by  section  13  of  the 
Eminent  Domain  act,  without  paying  or  depositing  the 
compensation  ascertained.  (Chicago,  Santa  Pe  and  Cali- 
fornia Railway  Co.  v.  Phelps,  125  111.  482;  Atchison,  To- 
peka  and  Santa  Fe  Railroad  Co.  v.  Schneider,  127  id.  144; 
Davis  v.  Northwestern  Elevated  Railroad  Co.  170  id.  595.) 
The  constitutionality  of  this  section  is  vigorously  assailed 
by  counsel  for  the  appellant,  but  we  regard  it  as  established 
by  the  decisions  cited  and  not  now  open  to  question.  The 
appellee  was  under  no  obligation  to  pay  the  compensation 
awarded  until  the  determination  of  the  appeal,  and  the  de- 
murrer to  its  answer  was  therefore  properly  overruled. 

Judgment  affirmed. 
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Elizabeth  Miller  et  al.  Appellees,  vs.  Joseph  Rowan, 

Appellant. 

Opinion  Hied  October  2$,  ipu. 

1.  Jurisdiction — erroneous  judgment  is  not  void  if  court  had 
jurisdiction  of  the  subject  matter.  Jurisdiction  of  the  subject  mat- 
ter is  the  power  to  adjudge  concerning  the  general  question  which 
is  involved,  and  if  a  bill  in  chancery  states  a  case  belonging  to  a 
general  class  over  which  the  authority  of -the  court  extends,  juris- 
diction attaches,  and  the  judgment,  however  erroneous,  is  not  void, 
but  is  binding  upon  the  parties  until  reversed  or  annulled  in  a  di- 
rect proceeding  and  is  not  open  to  collateral  attack. 

2.  Same — distinction  between  want  of  jurisdiction  and  errone- 
ous exercise  of  jurisdiction.  Want  of  jurisdiction  of  the  subject 
matter  is  to  be  distinguished  from  an  erroneous  exercise  oi  juris- 
diction, as  in  the  former  case  the  want  of  jurisdiction  renders  the 
judgment  void  and  open  to  collateral  attack,  whereas  an  errone- 
ous exercise  of  jurisdiction  merely  renders  the  judgment  open  to 
reversal  on  appeal  or  writ  of  error. 

3.  Same — courts  of  equity  have  power  to  construe  will  and  de- 
clare titles  of  litigants.  Courts  of  equity  have  power  to  construe 
wills  and  declare  the  titles  of  litigants,  but  such  power  ought  not 
to  be  exercised  where  nothing  but  legal  titles  are  involved,  as  in 
such  case  there  is  an  adequate  remedy  at  law;  but  the  mere  fact 
the  court  takes  jurisdiction  where  legal  titles,  only,  are  involved, 
does  not  render  its  judgment  void  and  open  to  collateral  attack. 

4.  Same — the  objection  that  there  is  an  adequate  remedy  at  latv 
may  be  waived  by  complainant  as  well  as  defendant.  The  rule  that 
a  failure  by  the  defendant  to  raise  the  objection  that  the  remedy 
sought  by  the  bill  belongs  properly  to  the  domain  of  the  law  courts 
is  a  waiver  of  the  objection  is  applicable  to  a  complainant  in  the 
suit  as  well  as  to  a  defendant. 

5.  Same — objection  that  court  had  no  jurisdiction  to  construe 
will  may  be  waived.  An  objection  that  a  court  of  equity  had  no 
jurisdiction  to  entertain  a  bill  to  construe  a  will  because  no  trust 
was  involved  is  waived  in  the  Supreme  Court  where  it  was  not 
made  below. 

6.  Same — equity  having  jurisdiction  to  grant  equitable  relief 
may  declare  legal  titles.  A  court  of  equity  having  acquired  juris- 
diction to  grant  equitable  relief  will  retain  the  case  to  do  complete 
justice  between  the  parties  although  it  becomes  necessary  to  de- 
clare legal  titles  an3  enforce  purely  legal  remedies. 
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7.  Res  judicata — when  decree  construing  will  is  res  judicata. 
A  decree  expunging  certain  false  words  of  description  from  a  will 
and  declaring  what  titles  the  devisees  take  under  the  will  19  bind- 
ing upon  the  parties  until  reversed  in  a  direct  proceeding,  and  is* 
res  judicata  as  between  the  parties  in  a  subsequent  suit  to  parti- 
tion the  land. 

Vickers,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  William  N.  Butler,  Judge,  presiding. 

Isaac  K.  Levy,  and  Charles  E.  Feirich,  for  appel- 
lant. 

James  H.  Martin,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Upon  a  bill  for  partition  filed  by  the  appellees  against 
the  appellant,  Joseph  Rowan,  and  others,  the  circuit  court 
of  Jackson  county  entered  a  decree  finding  that  the  lands 
descended  to  the  heirs-at-law  of  Alexander  Rowan  and  Mc- 
Farland  Rowan,  deceased,  and  awarded  partition  as  prayed 
for.  The  bill  alleged  that  Alexander  Rowan  and  McFar- 
Iand  Rowan  owned  the  lands  as  tenants  in  common,  each 
owning  an  undivided  one-half;  that  Alexander  Rowan  died 
intestate  on  February  15,  1906,  leaving  no  widow  or  child 
or  descendant;  that  McFarland  Rowan  died  in  October, 
1909,  intestate,  leaving  no  widow,  child  or  descendant,  and 
that  the  lands  passed  by  inheritance  to  their  collateral  heirs. 
The  appellant,  Joseph  Rowan,  and  others,  answered  the  bill, 
alleging  that  the  lands,  except  a  forty-acre  tract,  became  the 
property  of  said  Joseph  Rowan  by  virtue  of  the  last  will  and 
testament  of  Robert  Rowan,  deceased,  and  denying  that  the 
heirs-at-law  of  Alexander  Rowan  and  McFarland  Rowan 
had  inherited  the  lands.  The  bill  merely  alleged  owner- 
ship of  the  lands  by  the  heirs-at-law,  without  setting  up 
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anything  further,  but  on  the  hearing  the  record  of  a  prior 
suit  in  equity  respecting  the  title  to  the  lands  was  offered 
and  received  in  evidence  without  objection,  by  which  the  fee 
simple  title  to  the  tracts  of  land  in  dispute  was  found  by 
the  circuit  court  of  said  Jackson  county  to  be  in  said  Alex- 
ander Rowan  and  McFarland  Rowan.  The  court  having 
found  against  the  claim  of  Joseph  Rowan  and  entered  a  de- 
cree in  accordance  with  that  finding,  the  defendants  jointly 
and  severally  prayed  and  were  allowed  an  appeal  to  this 
court,  and  the  appeal  was  perfected  by  Joseph  Rowan  alone. 
Robert  Rowan  owned  the  south-west  quarter  of  sec- 
tion 29,  in  township  10,  south,  range  1,  west,  and  a  tract 
of  one  and  one-half  acres  in  section  32.  He  died  on  Janu- 
ary 17,  1879,  leaving  a  last  will  and  testament,  by  which 
he  gave  his  widow,  Ellen  Rowan,  a  life  estate  in  all  of  his 
real  estate,  but  in  describing  the  quarter  section  the  words 
"south-west  quarter"  were  duplicated  through  a  mistake  of 
the  scrivener,  and  the  tract  was  described  as  the  south-west 
quarter  of  the  south-west  quarter.  The  testator  intended  to 
devise  the  north  half  of  the  quarter  section  to  his  sons  Jo- 
seph Rowan  and  Samuel  Rowan  subject  to  the  life  estate 
of  the  widow,  and  to  devise  the  south  half,  together  with 
the  acre  and  a  half  in  section  32,  to  his  two  sons  Alexander 
Rowan  and  McFarland  Rowan,  but  in  each  of  the  three 
paragraphs  of  the  will  making  the  devises  the  same  mistake 
was  made  and  "south-west  quarter"  was  written  twice,  so 
as  to  describe  only  forty  acres  of  the  quarter  section.  Sub- 
stantially the  same  provision  or  condition  was  annexed  to 
each  devise  to  the  sons,  and  the  claim  of  Joseph  was  based 
on  this  provision  following  the  devise  to  Alexander  Rowan 
and  McFarland  Rowan:  "And  in  case  of  the  death  of  the 
said  Alexander  or  McPharlin  Rowan  said  described  lands 
shall  revert  to  Joseph  and  Samuel  Rowan.  In  case  they 
should  die  leaving  widow  or  widows  to  the  widow  while 
she  remains  their  widow  or  widows  then  to  their  heirs  if 
any  living."    Joseph  Rowan  claimed  title  under  this  provi- 
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sion  by  way  of  executory  devise.  In  1881  Ellen  Rowan, 
the  widow,  Joseph  Rowan,  the  appellant,  and  Alexander 
Rowan  and  McFarland  Rowan,  filed  a  bill  to  the  March 
term  of  the  Jackson  circuit  court  alleging  the  mistake  in  the 
description  of  the  south-west  quarter  and  praying  the  court 
to  correct  the  same  by  expunging  the  second  and  superfluous 
"south-west  quarter"  found  in  the  description  of  the  land; 
that  the  complainants  might  "have  the  legal  as  well  -as  the 
equitable  title  to  said  lands  vested  in  them  according  to  the 
true  intent,  meaning  and  design  of  said  testator/'  and  for 
other  and  further  relief,  as  the  nature  of  the  case  might 
require.  All  of  the  persons  interested  or  entitled  to  partici- 
pate in  the  distribution  of  the  estate  of  Robert  Rowan 
were  made  parties  and  served  with  process.  Some  grand- 
children were  minors  and  answered  the  bill  by  their  guard- 
ian ad  litem.  Certain  adult  defendants  were  defaulted  and 
the  cause  was  referred  to  a  master  in  chancery,  who  took 
the  evidence  and  reported  to  the  court  recommending  a 
decree  in  accordance  with  the  prayer  of  the  bill.  At  said 
March  term,  1881,  a  decree  was  entered  in  that  cause  by 
the  court  finding  that  a  mistake  had  been  made  in  the  de- 
scription of  the  south-west  quarter  of  section  29  by  the 
person  who  wrote  the  will,  by  writing  "south-west  quarter*' 
more  than  once,  and  adjudging  and  decreeing  that  Alexan- 
der Rowan  and  McFarland  Rowan  by  virtue  of  the  will  took 
and  had  a  fee  simple  title,  as  tenants  in  common,  to  the 
south  half  of  the  south-west  quarter  of  said  section  and  the 
one  acre  and  a  half  in  section  32,  subject  to  the  life  estate 
of  the  widow,  and  perpetually  enjoining  all  the  other  par- 
ties from  setting  up  any  claim  or  asserting  any  right,  title 
or  interest  whatever  in  or  to  any  part  of  said  lands  as  the 
heirs  of  Robert  Rowan,  deceased. 

It  is  contended  by  the  appellees  that  said  decree  is  con- 
clusive upon  appellant  as  to  the  construction  of  the  will  of 
Robert  Rowan,  and  also  that,  independent  of  the  question 
of  res  judicata,  the  appellant,  Joseph  Rowan,  one  of  the 
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complainants,  having  procured  the  court  to  give  such  con- 
struction to  the  will  in  1881,  and  having  never  questioned 
it  since,  is  now  estopped  to  question  such  construction.  If 
the  circuit  court  had  jurisdiction  to  construe  the  will,  the 
decree  construing  it,  which  invested  Alexander  Rowan  and 
McFarland  Rowan  with  a  fee  simple  title  to  the  lands  in 
dispute,  is  conclusive  upon  all  the  parties  to  that  suit  and 
thotfe  claiming  under  them, — and  that  is  the  question  to  be 
determined. 

A  judgment  or  decree  is  not  binding  upon  anyone  un- 
less the  court  rendering  the  same  had  jurisdiction  of  the 
parties  and  the  subject  matter  of  the  cause.  The  court  did 
have  jurisdiction  of  the  parties,  and  the  appellant,  who  is 
disputing  the  binding  effect  of  the  decree,  was  one  of  the 
complainants.  Jurisdiction  of  the  subject  matter  is  the 
power  to  adjudge  concerning  the  general  question  involved, 
and  if  a  bill  states  a  case  belonging  to  a  general  class  over 
which  the  authority  of  the  court  extends,  the  jurisdiction 
attaches  and  no  error  committed  by  the  court  can  render 
the  judgment  void.  If  the  court  has  jurisdiction,  it  is  al- 
together immaterial,  when  the  judgment  is  collaterally  called 
in  question,  how  grossly  irregular  or  manifestly  erroneous 
its  proceedings  may  have  been.  The  judgment  cannot  be 
regarded  as  a  nullity,  and  cannot,  therefore,  be  collaterally 
impeached.  Such  a  judgment  is  binding  on  the  parties  and 
on  every  other  court  unless  reversed  or  annulled  in  a  direct 
proceeding  and  is  not  open  to  collateral  attack.  If  there  is 
a  total  want  of  jurisdiction  in  a  court  its  proceedings  are  an 
absolute  nullity  and  confer  no  right  and  afford  no  protec- 
tion but  will  be  pronounced  void  when  collaterally  drawn  in 
question.  Buckmaster  v.  Carlin,  3  Scam.  104;  Swiggart  v. 
Harber,  4  id.  364;  People  v.  Seelye,  146  111.  189;  Clark  v. 
People,  146  id.  348;  O'Brien  v.  People,  216  id.  354;  Peo- 
ple v.  Talmadge,  194  id.  67. 

While  jurisdiction,  in  its  proper  sense,  means  authority 
to  hear  and  decide  a  caftse,  it  is  common  to  speak  of  juris- 
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diction  in  equity  or  the  jurisdiction  of  a  court  of  equity  as 
not  relating  to  the  power  of  the  court  to  hear  and  determine 
a  cause,  but  as  to  whether  it  ought  to  assume  the  jurisdic- 
tion and  hear  and  decide  the  cause.  In  Scott  v.  Whitlow, 
20  111.  310,  it  was  said  that  although  the  decree  of  a  court 
might  not  be  void  for  want  of  jurisdiction  and  the  court 
had  power  to  make  the  decree  it  did,  it  was  not  a  proper 
exercise  of  its  chancery  powers.  And  in  Curtiss  v.  Brown, 
29  111.  201,  the  court  called  attention  to  the  confusion  aris- 
ing from  the  use  of  the  word  "jurisdiction"  as  applied  to 
courts  of  equity.  The  court  said :  "We  often  find  the  ju- 
risdiction denied  where  the  power  exists  but  ought  not  to  be 
exercised,  and  in  this  sense  is  the  word  'jurisdiction'  usually 
used  when  applied  to  courts  of  chancery.  Where  there  is 
want  of  power  the  decree  is  void  collaterally,  but  where 
there  is  said  to  be  a  want  of  jurisdiction,  merely,  it  is  only 
meant  that  it  would  be  erroneous  to  exercise  the  power  and 
the  decree  would  be  reversed  on  appeal.  It  means  a  want 
of  equity  and  not  a  want  of  power."  Mr.  Pomeroy,  in  his 
work  on  Equity  Jurisprudence,  (vol.  1,  sec.  129,)  points  out 
the  fact  that  the  term  "equity  jurisdiction"  is  used  in  con- 
tradistinction to  jurisdiction  in  general  and  to  common  law 
jurisdiction  in  particular;  that  the  term  "jurisdiction,"  in 
the  sense  of  power  residing  in  the  court,  may  be  applied  to 
courts  of  equity  as  well  as  to  any  other  tribunals ;  that  with 
this  signification  an  equity  court  has  no  jurisdiction  to  try  a 
criminal  cause ;  that  this  strict  meaning  is  not  always  given 
to  the  term  "equity  jurisdiction"  as  it  is  ordinarily  used, 
and  that  when  ordinarily  speaking  of  the  equity  jurisdiction 
we  do  not  thereby  refer  to  the  general  power  inherent  in 
a  court  to  decide  a  controversy  at  all.  In  a  note  he  says 
that  the  true  meaning  of  "jurisdiction"  is  so  often  misun- 
derstood and  the  word  is  so  often  misapplied  that  he  quotes 
a  passage  from  an  opinion  in  Hunt  v.  Hunt,  72  N.  Y.  217, 
as  a  clear  and  convincing  explanation  of  the  matter.  The 
author  of  the  chapter  on  jurisdiction  in  the  Encyclopedia  of 
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Pleading  and  Practice,  after  giving  a  correct  definition  of 
the  word  "jurisdiction,"  calls  attention  to  the  fact  that  there 
is  perhaps  no  word  in  legal  terminology  so  frequently  used 
as  the  word  "jurisdiction,"  so  capable  of  use  in  a  general 
or  vague  sense  and  used  so  often  by  men  learned  in  the 
law  without  due  regard  to  precision  in  its  application,  and 
he  points  out  the  distinction  between  an  error  of  judgment 
and  the  usurpation  of  power,  the  former  being  reversible  by 
an  appellate  court  while  the  latter  is  an  absolute  nullity. 
Mr.  Justice  Mulkey,  in  Richards  v.  Lake  Shore  and  Michi- 
gan Southern  Railway  Co.  124  111.  516,  commenting  on  the 
statement  in  Story's  work  on  Equity  Pleading  that  a  bill 
must  state  a  case  within  the  jurisdiction  of  a  court  of  equity, 
said  that  the  author  was  doubtless  speaking  of  jurisdiction 
in  the  strict  sense  in  which  it  is  understood  in  courts  of 
law  and  as  applicable  to  a  certain  class  of  cases  in  equity 
which  under  no  circumstances  are  ever  cognizable  in  a  court 
of  equity,  such  as  would  be  a  bill  to  recover  damages  for 
slander  or  for  an  assault  and  battery,  which  are  wholly 
foreign  to  equity  jurisdiction.     That  is  not  the  case  here. 
Courts  of  equity  have  power  to  construe  wills  and  declare 
the  titles  of  litigants  under  them,  and  the  subject  is  not 
foreign  to  the  jurisdiction  of  such  courts.     The  power, 
however,  ought  not  to  be  exercised  except  under  certain 
conditions,  and  it  is  error  to  assume  jurisdiction  where 
there  is  an  adequate  remedy  at  law.     A  court  of  equity 
will  not  entertain  a  bill  for  the  construction  of  a  will  which 
only  deals  with  or  disposes  of  purely  legal  estates  and  which 
makes  no  attempt  to  create  any  trust  relation  with  respect 
to  property  devised.    (Strubher  v.  Belsey,  79  111.  307;  Har- 
rison v.  Owsley,  172  id.  629;   Longwith  v.  Riggs,  123  id. 
258;  Minkler  v.  Simons,  172  id.  323;  Mansfield  v.  Mans- 
field, 203  id.  92;  Fletcher  v.  Root,  240  id.  429.)     The  ju- 
risdiction is  an  incident  of  the  general  jurisdiction  of  courts 
of  equity  over  the  subject  of  trusts,  which  are  beyond  the 
power  of  courts  of  law,  and  a  decree  merely  finding  legal 
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titles  would  be  erroneous  and  subject  to  reversal  by  an  ap- 
pellate tribunal.  But  it  does  not  follow  that  such  a  decree 
would  be  void  and  subject  to  collateral  attack.  The  objec- 
tion that  the  remedy  sought  belongs  properly  to  the  domain 
of  the  law  courts,  which  furnish  a  complete  and  adequate 
remedy,  must  ordinarily  be  raised  by  the  defendant  at  the 
commencement  of  the  suit  or  else  it  will  be  regarded  as 
waived,  and  if  the  question  is  not  raised  in  the  proceeding 
the  decree  will  not  even  be  erroneous.  This  was  decided  in 
Parsons  v.  Millar,  189  111.  107,  where  a  bill  for  the  con- 
struction of  a  will  was  filed  and  it  was  contended  in  this 
court  that  the  circuit  court  had  no  jurisdiction  because  no 
trust  was  involved.  We  held  that  the  jurisdiction  in  that 
regard  not  having  been  challenged  in  the  circuit  court  the 
question  could  not  be  raised  in  this  court.  The  appellant 
was  one  of  the  complainants  in  the  suit  in  which  the  fee 
simple  title  was  declared  to  be  in  Alexander  Rowan  and 
McFarland  Rowan,  and  the  rule  applicable  to  a  defendant, 
it  seems,  ought  to  be  applied  to  him. 

There  is  another  doctrine  of  equity  that,  where  there  is 
any  ground  of  equity  jurisdiction,  a  court  of  equity  having 
acquired  jurisdiction  to  grant  equitable  relief  will  retain  the 
case  to  do  complete  justice  between  the  parties,  although  it 
becomes  necessary  to  declare  legal  titles  and  enforce  purely 
legal  remedies.  (City  of  Peoria  v.  Johnston,  56  111.  45; 
Rawson  v.  Fox,  65  id.  200;  Pool  v.  Docker,  92  id.  501; 
County  of  Cook  v.  Davis,  143  id.  151.)  In  any  view  of 
the  case  the  decree  was  not  void  and  subject  to  collateral 
attack  as  a  mere  nullity. 

The  decree  is  affirmed.  Decree  affirmed. 

Mr.  Justice  Vickers,  dissenting: 

I  do  not  concur  in  the  opinion  agreed  to  by  the  major- 
ity of  the  court,  and  I  shall  state  the  reasons  for  my  dis- 
sent therefrom  as  concisely  as  the  nature  of  the  questions 
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involved  will  permit.  While  the  binding  effect  of  the  de- 
cree of  1 88 1  is  not  dependent  upon  its  being  free  from  er- 
ror, I  am  of  the  opinion  that  such  a  decree  is  not  only  void 
for  want  of  jurisdiction  of  the  court  to  render  it,  but  that 
the  effect  of  upholding  it  is  to  deprive  appellants  of  the 
title  to  real  estate  devised  to  them  under  the  will  of  Robert 
Rowan.  In  order  to  show  that  the  decree  defeats  the  will 
of  the  testator  and  takes  his  real  estate  from  his  children 
and  their  descendants  and  distributes  it  as  intestate  prop- 
erty, it  is  only  necessary  to  examine  the  provisions  of  the 
will  in  the  light  of  well  established  rules  of  law  relating 
to  real  property. 

Robert  Rowan  died  on  January  17,  1879,  leaving  sur- 
viving him  his  widow,  Ellen  Rowan,  who  died  in  Septem- 
ber, 1895.  He  also  left  five  sons.  Alexander,  McFarland, 
Samuel  and  Joseph  Rowan  are  mentioned  as  devisees  in 
his  will.  By  the  second  clause  of  his  will  Robert  Rowan 
gave  his  wife,  Ellen  Rowan,  a  life  estate  in  all  of  the  real 
estate  he  might  own  at  his  death,  but  in  attempting  to  de- 
scribe the  south-west  quarter  of  section  29,  being  160  acres 
which  the  testator  owned,  the  will  in  this  clause,  through 
a  mistake  of  the  scrivener,  described  only  the  south-west 
quarter  of  the  south-west  quarter  of  section  29  and  one  and 
one-half  acres  in  section  32.  The  third  clause  of  the  will 
is  as  follows : 

"Third — At  the  death  of  my  wife,  Ellen  Rowan  I  give 
and  devise  unto  my  sons  Joseph  and  Samuel  Rowan  their 
heirs  and  assigns  the  north  half  of  the  south-west  quarter 
of  the  south-west  quarter  of  section  29,  in  township  io, 
south  of  range  one  west  Jackson  county,  containing  eighty- 
acres  more  or  less.  And  in  case  of  the  death  of  the  said 
Joseph  or  Samuel  Rowan  the  said  described  land  shall  re- 
vert to  Alexander  and  McPharlin  Rowan.  In  case  they 
should  die  and  leave  a  widow  or  widows  and  heirs  to  her 
will  while  their  widow  then  to  their  heirs.  Samuel  Rowan 
is  to  have  the  west  half  and  Joseph  Rowan  the  east  half 
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of  said  tract  of  land.  To  be  divided  giving  each  half  of 
the  cleared  land  and  each  half  of  the  timber,  with  the  ap- 
purtenances thereunto  belonging." 

The  next  clause,  which  is  also  designated  as  "Third" 
but  which  is,  in  fact,  the  fourth  clause  of  the  will,  is  the 
clause  which  disposes  of  the  particular  lands  that  are  in 
controversy  in  this  suit  and  on  the  construction  of  which 
the  rights  of  the  parties  depend,  and  reads,  as  follows : 

"Third — At  the  death  of  my  wife,  Ellen  Rowan,  I  give 
and  devise  unto  my  two  sons  Alexander  and  McPharlin 
Rowan  their  heirs  and  assigns  the  south  half  of  the  south- 
west quarter  of  the  south-west  quarter  of  section  29  and 
one  acre  and  a  half  of  the  north-east  fourth  of  the  north- 
west quarter  of  section  thirty-two  all  in  township  10,  south, 
range  one  west  in  Jackson  county,  Illinois,  containing  8ij^4 
acres  and  a  half  more  or  less.  And  in  case  of  the  death 
of  the  said  Alexander  or  McPharlin  Rowan  the  said  de- 
scribed land  shall  revert  to  Joseph  and  Samuel  Rowan. 
In  case  they  should  die  leaving  widow  or  widows  to  the 
widow  while  she  remains  their  widow  or  widows  then  to 
their  heirs  if  any  living,  with  all  the  appurtenances  there- 
unto belonging  or  in  anywise  appertaining." 

It  will  be  noted  that  the  same  mistake  in  the  descrip- 
tion of  the  premises  occurs  in  the  third  and  fourth  clauses 
that  was  made  by  the  scrivener  in  the  second  clause.  Rob- 
ert Rowan  owned  the  south-west  quarter  of  section  29,  and 
he  clearly  attempted  to  dispose  of  the  160  acres  by  his  will, 
but  the  scrivener  wrote  "south-west  quarter"  once  too  often 
in  each  clause  of  the  will. 

The  most  serious  difference  between  the  parties  relates 
to  the  construction  to  be  given  to  the  third  (fourth)  clause 
of  the  will  of  Robert  Rowan.  Appellant's  contention  is, 
that  under  this  clause  Alexander  and  McFarland  Rowan 
took  a  base  or  determinable  fee,  subject  to  an  executory 
devise  to  Joseph  and  Samuel  Rowan,  or  the  survivor  of 
them,  in  case  Alexander  and  McFarland  died  leaving  no 
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widow  or  child  surviving  them,  and  that  since  both  of  them 
died  under  the  circumstances  named,  and,  by  the  death  of 
Samuel,  Joseph  is  the  only  survivor  of  the  four  brothers, 
he  is  entitled,  under  tHe  will,  to  the  whole  of  the  premises. 
On  the  other  hand,  appellees  contend  that  under  a  proper 
construction  of  said  clause  the  time  of  death  of  the  first 
devisees  under  the  circumstances  named  in  said  clause  re- 
fers to  death  during  the  lifetime  of  the  testator,  and  since 
both  Alexander  and  McFarland  survived  their  father,  their 
title  became  a  fee  simple  absolute,  which,  when  they  died, 
passed  to  their  heirs  by  descent. 

Considering  the  second  and  fourth  clauses  of  the  will 
together,  it  is  perfectly  plain  that  the  testator  intended  to 
give  his  wife,  Ellen  Rowan,  a  life  estate  in  the  161J/2  acres 
of  land  which  he  owned.     The  testator  owned  the  south- 
west quarter  of  section  29  and  one  and  one-half  acres  ad- 
joining, in  the  corner  of  section  32,  on  which  was  located 
his  homestead.    He  had  five  sons.    James,  who  was  named 
as  executor  of  the  will,  had  received  an  advancement  from 
his  father  and  is  not  given  anything  under  the  will.    It  is 
also  clear  that  the  testator  intended  to  devise  the  remain- 
der, after  the  life  estate  of  the  widow,  to  four  of  his  sons, 
giving  to  Samuel  and  Joseph  the  north  half  of  the  south- 
west quarter  of  section  29  and  to  Alexander  and  McFar- 
land the  south  half  of  said  quarter  and  the  one  and  one- 
half  acres  in  section  32  which  adjoins  said  south  half,  thus 
giving  80  acres  to  Joseph  and  Samuel  and  8ij4  acres  to 
the  other  two  sons.     Following  the  language  which  is  in- 
tended to  make  effective  the  foregoing  devise  in  the  clause 
which  disposes  of  the  south  half  of  said  quarter  section 
and  the  homestead,  the  following  words  are  inserted :  "and 
in  case  of  the  death  of  the  said  Alexander  or  McPharlin 
Rowan  the  said  described  land  shall  revert  to  Joseph  and 
Samuel  Rowan."     This  sentence  is  followed  by  a  period 
and  if  read  alone  and  disconnected  from  what  follows,  the 
rule  of  construction  announced  in  O'Mahoney  v.  Burdett 
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12  Moak,  22,  and  approved  by  this  court  in  Fifer  v.  Allen, 
228  111.  507,  would  apply,  from  which  the  conclusion  would 
result  that  the  time  of  death  referred  to  was  death  during 
the  lifetime  of  the  testator.  The  rule  of  those  cases  is, 
where  there  is  a  devise  simpliciter  to  one  person,  and  if  he 
should  die,  to  another,  the  devise  is  construed  upon  the 
theory  that  the  testator  must  have  had  some  contingency  in 
view,  and  since  the  death  of  the  first  devisee  is  a  certain 
and  not  a  contingent  event,  the  testator  must  have  contem- 
plated death  within  some  particular  period  of  time,  and  to 
prevent  a  lapse  the  rule  has  been  established  that  the  life 
of  the  testator  covered  the  period  during  which  such  death 
must  occur,  in  order  to  give  the  devise  over  effect.  But  to 
apply  the  foregoing  rule  to  the  clause  of  the  will  here  in- 
volved requires  us  to  reject  as  meaningless  the  balance  of 
said  clause  wherein  it  is  provided,  "in  case  they  should  die 
leaving  widow  or  widows  to  the  widow  while  she  remains 
their  widow  or  widows  then  to  their  heirs  if  any  living," 
etc.,  which  is  forbidden  by  the  rule  established  by  many 
decisions,  which  requires  the  court  to  so  construe  the  will 
as  to  give  effect  and  meaning  to  every  word  and  clause 
thereof  when  such  construction  is  possible.  In  my  opinion 
the  testator  intended  that  after  the  life  estate  of  his  widow 
expired  Alexander  and  McFarland  Rowan  should  come  in- 
to possession  of  the  lands  devised,  and  upon  the  death  of 
either  or  both  without  leaving  a  widow  or  children,  the 
interest  of  such  as  might  die  under  the  conditions  named 
would  pass,  under  the  will,  to  Joseph  and  Samuel  Rowan 
as  an  executory  devise. 

An  executory  devise  is  defined  by  Blackstone  to  be 
"such  a  disposition  of  lands  by  will  that  thereby  no  es- 
tate vests  at  the  death  of  the  devisor  but  only  on  some  fu- 
ture contingency."  This  definition  has  been  criticised  by 
Mr.  Fearne  as  being  broad  enough  to  embrace  contingent 
remainders  created  by  wills,  which  the  law  distinguishes 
from  executory  devises  in  several  respects.     (2  Washburn 
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on  Real  Prop.  737.)     It  does  not  appear  to  be  necessary 
for  the  purpose  of  determining  the  question  now  before 
us  to  discuss  the  different  conceptions  of  executory  devises 
that  have  found  expression  in  the  works  of  authors  upon 
real  property,  for  the  reason  that  the  will  before  us  creates 
an  executory  devise  under  all  of  the  definitions  of  those 
terms  that  we  have  been  able  to  find,  among  which  are  sev- 
eral cases  decided  by  this  court.     Fearne,  in  his  work  on 
Contingent  Remainders,  on  page  399,  divides  executory  de- 
vises into  three  kinds,  two  of  which  relate  to  real  property 
and  the  third  to  personal  estates,  only.    The  first  class,  rel- 
ative to  real  estate,  is  where  the  devisor  parts  with  the 
whole  fee  simple  but  upon  some  contingency  qualifies  that 
disposition  and  limits  an  estate  on  the  happening  of  such 
contingency,  and  the  author  illustrates  his  meaning  as  fol- 
lows:   "So  where  a  testator  devises  lands  to  his  wife  for 
life,  remainder  to  C,  his  second  son,  in  fee,  provided  if  D, 
his  third  son,  within  three  months  after  the  wife's  death, 
pays  £500  to  C,  his  executors,  etc.,  then  he  devises  the  land 
to  D  and  his  heirs,  this  was  an  executory  devise  to  D." 
(Fearne  on  Contingent  Remainders,  399.)     Washburn,  in 
his  work  on  Real  Property,  adopts  the  same  classification, 
and  in  volume  2,  on  page  740,  says :    "The  first  of  these 
[executory  devises]  embraces  cases  where  a  fee  simple,  for 
instance,  is  devised  to  one  but  is  determined  upon  some 
future  event  and  the  estate  thereupon  to  go  over  to  an- 
other," and  he  illustrates  the  principle  in  the   following 
manner:    "An  instance  illustrative  of  this  principle  would 
be  a  devise  to  a  mother  for  life  and  after  her  death  to 
the  testator's  brother  in  fee,  provided  that  if  the  testator's 
wife,  then  enceinte,  was  delivered  of  a  son  then  the  land 
should  remain  in  fee  to  him.     A  son  having  been  born, 
took  the  estate  as  an  executory  devise."    And  by  a  further 
example :    "As  where  a  devise  is  to  A  and  his  heirs,  but  in 
case  he  died  within  age  then  to  go  to  B  and  his  heirs,  B's 
interest  is  an  executory  devise." 
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The  principle  of  these  authorities  has  been  recognized 
and  applied  by  this  court  from  the  early  case  of  Ackless  v. 
Seekright,  Breese,  76,  down  to  the  present  time.  In  the 
case  above  cited,  on  page  78,  it  is  said :  "There  is  no  doc- 
trine better  settled  than  that  a  fee  may  be  limited  after  a 
fee,  and  this  happens,  says  Justice  Blackstone  in  his  second 
volume  of  Commentaries,  (p.  172,)  'when  a  devisor  devises 
his  whole  estate  in  fee  but  limits  a  remainder  thereon  to 
commence  on  a  future  contingency,  as,  if  a  man  devises 
land  to  A  and  his  heirs  but  if  he  dies  before  the  age  of 
twenty-one  then  to  B  and  his  heirs,  his  remainder,  though 
void  in  a  deed,  is  good  by  way  of  executory  devise/  " 

In  the  case  of  Friedman  v.  Steiner,  107  111.  125,  the 
will  gave  all  the  rest  and  residue  of  the  estate,  real,  per- 
sonal and  mixed,  of  which  the  testator  died  seized,  unto 
the  testator's  wife  and  "unto  her  heirs  and  assigns  forever, 
to  the  total  exclusion  of  any  and  all  person  or  persons 
whatsoever,"  to  which  was  added  a  proviso,  to  the  effect 
that  if  the  wife  should  die  intestate  and  without  leaving 
her  surviving  lawful  issue,  then  in  such  event  all  the  rest 
and  residue  of  the  estate  was  to  be  converted  into  money 
and  paid  over  to  other  persons  designated  in  the  will.  This 
court  held  that  the  widow  took  a  determinable  fee,  which 
might  be  defeated  by  her  death  under  the  conditions  named, 
and  that  the  devise  over  created  an  executory  devise. 

There  are  many  other  cases  to  be  found  in  our  Re- 
ports where  the  same  principle  has  been  applied,  but  it  is 
not  necessary  to  review  them  all|  especially  since  in  the 
case  of  Fifer  v.  Allen,  supra,  we  had  occasion  to  review 
a  large  number  of  the  cases  on  this  question,  and  a  re- 
examination at  this  time  would  be  merely  a  repetition  of 
what  was  said  in  that  case. 

My  conclusion  is,  that  the  clause  of  the  will  under  con- 
sideration vested  a  determinable  fee  in  Alexander  and  Mc- 
Farland  Rowan,  with  a  devise  over,  by  way  of  executory 
devise,  in  case  they  died  leaving  no  widow  or  children,  to 
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Samuel  and  Joseph,  and  since  both  of  said  devisees  died 
under  the  conditions  named  in  the  will,  the  executory  de- 
vise became  effective. 

The  estate  created  by  an  executory  devise  is  such  an 
interest  as  will  pass  by  descent,  but  it  descends  to  those 
persons  who  are  the  heirs  of  the  executory  devisee  at  the 
time  the  event  happens  which  determines  the  prior  estate. 
The  happening  of  the  condition  which  ends  the  prior  estate 
marks  the  actual  beginning  of  the  latter,  and  those  who  at 
that  time  are  the  heirs  of  the  deceased  executory  devisee 
take  the  estate.  (DeWolff  v.  Middleton,  18  R.  I.  810; 
31  Atl.  Rep.  271;  Goodright  v.  Searle,  2  Wils.  29;  Cain 
v.  Fearne,  7  Jur.  567 ;  Kean's  Lessee  v.  Roe,  2  Har.  103 ; 
Fearne  on  Contingent  Remainders,  560.)  In  Fearne  on 
Contingent  Remainders,  560,  it  is  said:  "And  in  another 
late  case  of  an  executory  devise  of  real  estate,  where  the 
testator  devised  lands  to  his  son,  G.,  his  heirs  and  assigns 
forever,  but  if  he  happened  to  die  under  the  age  of  twenty- 
one  years,  leaving  no  issue,  then  he  devised  the  lands  to 
his  [the  testator's]  mother,  P.,  in  fee.  After  the  decease 
of  the  testator  his  mother  died  in  the  lifetime  of  G.,  who 
afterwards  died  under  age  and  without  issue,  and  it  was 
held  that  by  virtue  of  the  executory  devise  to  P.  the  lands 
vested  in  her  heir-at-law  upon  the  happenings  of  the  con- 
tingency, viz.,  upon  the  decease  of  G.  under  age,  without 
issue,  and  that  this  interest,  whilst  it  was  contingent  and 
before  the  event  happened,  did  not  so  attach  in  G.,  who 
was  heir-at-law  of  P.,  upon  her  decease,  as  to  carry  it,  on 
his  death,  to  his  heir-at-law,  who  was  not  heir-at-law  to 
P.,  but  that  it  vested  in  that  person  who  was  heir-at-law 
of  P.  [the  first  purchaser]  at  the  time  the  contingency 
happened." 

Upon  the  death  of  Alexander  Rowan  leaving  no  widow 
or  children,  in  1906,  his  one-half  undivided  interest  in  the 
premises  vested  in  the  persons  who  were  at  that  date  the 
heirs  of  Samuel  Rowan,  the  other  half  in  Joseph,  and  upon 
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the  death  of  McFarland  Rowan  under  the  conditions  named 
in  1909,  one-half  of  his  interest  passed  to  the  persons  who 
at  that  date  were  the  heirs  of  Samuel  and  the  other  half 
to  Joseph.  In  determining  the  exact  interest  of  Joseph  in 
these  premises  it  will  be  necessary  to  add  to  the  share  which 
he  takes  under  the  will  whatever  share  he  may  be  entitled 
to  as  heir  of  his  deceased  brothers.  In  my  consideration 
of  this  will  I  have  treated  the  word  "heirs,"  where  it  is 
used  in  the  clause  referring  to  the  death  of  Alexander  and 
McFarland  "leaving  heirs/'  as  the  equivalent  of  "issue"  or 
"children,"  which  is  undoubtedly  the  sense  in  which  that 
term  is  employed  in  the  clause  of  the  will. 

There  is  nothing  that  is  said  in  Fifer  v.  Allen,  supra, 
which  conflicts  with  the  views  herein  expressed.  In  that 
case  the  executory  devisee  filed  a  bill  to  enjoin  waste  com- 
mitted by  the  owner  of  the  determinable  fee,  and  for  a 
decree  permitting  the  complainant  to  participate  in  the  dis- 
tribution of  money  arising  from  the  condemnation  of  a 
portion  of  the  premises  as  a  railroad  right  of  way,  and  it 
was  held  that  before  the  condition  happened  upon  which 
the  estate  was  limited,  the  executory  devise  had  no  present 
existing  interest  which  a  court  of  equity  could  protect  un- 
der the  facts  stated  in  that  bill.  The  question  whether  the 
interest  or  estate  of  an  executory  devisee  was  devisable  or 
transmissible  by  descent  upon  the  death  of  the  devisee  be- 
fore the  condition  happened  was  not  involved  nor  discussed 
in  the  case,  and  nothing  that  was  there  said  has  any  refer- 
ence to  such  question.  Under  the  rule  established  by  all 
of  the  authorities  which  I  have  been  able  to  find,  an  exT 
ecutory  devise  of  the  class  to  which  the  one  now  before 
us  belongs  is  such  an  estate  in  lands  as  upon  the  death  of 
such  devisee  before  the  condition  happens  upoh  which  it  is 
limited  to  take  effect,  passes  to  the  persons  who  are  heirs 
of  the  devisee  when  the  condition  happens.  What  the  rule 
would  be  in  respect  to  executory  devises  of  other  classes  is 
not  involved  here  and  has  not  been  considered. 
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To  recapitulate  my  conclusions  on  this  branch  of  the 
case,  they  may  be  re-stated  as  follows:  (i)  Subject  to 
the  life  estate  of  the  widow,  Alexander  and  McFarland 
Rowan  took  a  determinable  fee  in  the  premises  in  contro- 
versy as  tenants  in  common;  (2)  in  case  either  of  said 
devisees  died  at  any  time  leaving  no  widow  or  issue,  the 
estate  of  the  one  so  dying  immediately  terminated,  and  the 
title  passed,  by  way  of  executory  devise,  to  Joseph  and 
Samuel  as  tenants  in  common,  and  not  as  joint  tenants; 
(3)  Samuel  died  before  either  of  his  brothers,  and  his 
share  of  the  estate  passed  by  descent  to  the  persons  who 
were  his  heirs  on  the  dates  when  the  estates  of  the  primary 
devisees  terminated;  (4)  to  find  the  interest  of  Joseph  in 
the  premises  it  will  be  necessary  to  add  to  the  share  which 
he  takes  under  the  will  whatever  he  may  be  entitled  to  as 
heir  of  his  brothers. 

The  appellees  insist,  and  the  majority  opinion  sustains 
their  contention,  that  the  decree  of  the  court  below  finding 
that  Alexander  Rowan  and  McFarland  Rowan  died  seized 
in  fee  simple  absolute  of  the  premises  in  controversy  and 
that  the  same  passed  by  descent  to  their  heirs  was  proper 
and  should  be  affirmed,  regardless  of  the  construction  that 
is  given  to  the  will  of  Robert  Rowan.  This  contention  is 
based  on  the  following  facts:  At  the  March  term,  1881, 
of  the  Jackson  county  circuit  court,  which  was  about  two 
years  after  Robert  Rowan  died,  Ellen  Rowan,  his  widow, 
and  Alexander,  Joseph  and  McFarland,  his  sons  and  devi- 
sees, filed  a  bill  in  chancery  for  the  purpose  of  correcting 
the  mistake  in  the  will  in  the  'description  of  the  lands  de- 
vised. The  bill  alleged  the  ownership  by  the  testator  of 
the  161  j4  acres  and  his  intention  to  devise  said  lands,  and 
set  out  the  mistake  of  the  scrivener  that  has  already  been 
pointed  out  above.  The  prayer  of  the  bill  was,  that  Ellen 
Rowan  be  decreed  to  have  and  take  under  said  will  a  life 
estate  in  the  whole  of  said  premises,  and  that  Joseph  and 
Samuel  be  decreed  to  be  the  owners  of  the  north  half 
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of  the  south-west  quarter  of  section  29  subject  to  the  life 
estate  of  the  widow,  and  that  Alexander  and  McFarland 
Rowan  be  decreed  to  be  entitled  under  said  will  to  the 
south  half  of  the  south-west  quarter  of  said  section  29  and 
the  one  and  one-half  acres  in  section  32,  or,  in  the  alterna- 
tive, that  the  erroneous  "south-west  quarter"  be  expunged 
from  said  will  and  that  the  same  be  corrected  according  to 
the  true  intent  and  meaning  of  said  testator.  All  of  the 
persons  who  were  entitled  to  participate  in  the  distribution 
of  the  testator's  estate  were  made  parties  to  said  bill  and 
were  properly  served  with  process.  Certain  grandchildren 
of  the  testator,  who  were  minors,  answered  the  bill  by  their 
guardian  ad  litem.  The  adult  defendants  were  defaulted 
and  the  cause  was  referred  to  a  master  in  chancery,  who 
took  the  evidence  and  reported  to  the  court,  recommending 
a  decree  in  accordance  with  the  prayer  of  the  bill.  At  said 
March  term  a  decree  was  entered  in  accordance  with  the 
prayer  of  the  bill,  finding  that  a  mistake  had  been  made  in 
the  description  of  the  premises  by  the  writer  of  the  will, 
and  that  the  intention  of  the  testator  was  to  devise  "in  fee 
simple  to  Alexander  Rowan  and  McFarland  Rowan  the 
premises  in  controversy,  and  also  finding  that  by  virtue  of 
the  said  will  Alexander  and  McFarland  Rowan  took  a  fee 
simple  title,  as  tenants  in  common,  in  the  81^  acres  of 
land  that  are  involved  in  this  suit,  and  that  Joseph  and 
Samuel  took  a  like  title  to  the  other  80  acres,  all  of  which 
was  subject  to  the  life  estate  of  the  widow,  and  perpetually 
enjoining  all  of  the  other  parties  from  asserting  any  right, 
title  or  claim  to  any  part  of  said  land  as  the  heirs  of  Rob- 
ert Rowan,  deceased. 

This  decree  is  not  set  up  in  the  pleadings  by  either 
party  to  this  suit,  but  was  introduced  in  evidence,  together 
with  all  of  the  proceedings  anterior  thereto,  without  objec- 
tion, and  its  effect  in  the  case  at  bar  has  been  ably  and  ex- 
tensively argued  in  the  briefs  of  counsel  for  both  parties. 
The  majority  opinion  holds  that  this  decree  is  res  judicata 
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and  conclusive  upon  appellant  as  to  the  construction  of 
the  will  of  Robert  Rowan,  and  that,  independently  of  the 
question  of  res  judicata,  complainant  Joseph  Rowan  having 
procured  the  court  to  give  such  construction  to  said  will,  he 
is  now  estopped  to  question  the  correctness  of  such  con- 
struction. Appellant's  contention  on  this  question  is,  that 
the  bill  was  filed  for  the  purpose  of  correcting  a  clerical 
mistake  in  the  description  of  the  property  devised,  and  that 
the  court  had  no  jurisdiction  to  construe  the  will  after  the 
same  had  been  corrected,  and  that  anything  in  said  decree 
purporting  to  construe  said  will  is  coram  non  judice  and  is 
binding  upon  no  one,  and  I  think  this  contention  is  correct. 
The  decree  of  1881  is  in  this  proceeding  collaterally 
called  in  question,  hence  only  jurisdictional  questions  can 
be  considered.  It  is  conceded  that  the  court  rendering  the 
decree  had  jurisdiction  of  the  persons  who  were  interested 
in  the  subject  matter  of  the  action,  but  whether  there  was 
jurisdiction  of  the  subject  matter  presents  a  question  of 
some  difficulty.  I  am  not  aware  of  a  single  case  in  this 
jurisdiction  where  a  bill  in  chancery  has  been  filed  and  sus- 
tained by  this  court  for  the  reformation  of  a  will,  but  in 
other  jurisdictions  many  courts  have  recognized  the  juris- 
diction of  equity  to  correct  mistakes  in  wills  where  both  the 
mistake  and  the  correction  thereof  are  apparent  from  an  in- 
spection of  the  will  itself.  Pomeroy,  in  his  work  on  Equity 
Jurisprudence,  (sec.  871,)  recognizes  the  jurisdiction  with- 
in the  limits  stated,  and  cites  numerous  cases  in  support  of 
the  text.  In  my  consideration  of  this  question  I  will  as- 
sume that  a  court  of  equity  in  this  State  has  jurisdiction, 
in  a  proper  case,  to  correct  a  mistake  in  a  will,  and  that 
the  bill  filed  in  the  Jackson  county  circuit  court  was  prop- 
erly filed  for  the  purpose  of  invoking  the  exercise  of  that 
jurisdiction,  but  the  court  in  its  decree  went  beyond  the 
mere  correction  of  the  description  of  the  property  devised 
and  attempted  to  determine  the  proper  construction  of  the 
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will  as  corrected,  and  it  is  this  latter  adjudication  that  is 
directly  involved  here. 

It  is  fundamental  that  a  judgment  or  decree  is  not  bind- 
ing upon  anyone  unless  the  court  rendering  the  same  had 
jurisdiction  of  the  parties  and  the  subject  matter  of  the 
cause.  If  the  decree  in  question  is  void  for  any  reason,  it 
is  because  the  court  had  no  jurisdiction  over  the  subject 
of  the  construction  to  be  given  to  the  will.  Jurisdiction  of 
the  subject  matter  is  the  power  to  adjudge  concerning  the 
general  question  involved,  and  is  not  dependent  upon  the 
ultimate  existence  of  a  good  cause  of  action  in  the  particu- 
lar case  before  the  court.  (Brown  on  Jurisdiction,  sec.  3.) 
It  is  the  power  to  act  and  adjudicate  concerning  the  class 
of  cases  to  which  the  proceeding  before  the  court  belongs. 
(Lange  v.  Benedict,  73  N.  Y.  27 ;  People  v.  Baker,  76  id. 
73.)  The  general  jurisdiction  of  the  subject  matter  must 
be  conferred  by  the  law.  Consent  of  parties  cannot  confer 
jurisdiction  of  the  subject  matter.  (Bradley  v.  Fisher,  13 
Wall.  351.)  In  addition  to  the  general  jurisdiction,  which 
must  exist  by  virtue  of  the  law,  special  jurisdiction  of  the 
subject  matter  in  the  particular  cause  must  be  brought  be- 
fore the  court  by  proper  pleading.  Where  the  general  ju- 
risdiction of  the  subject  matter  is  wanting  because  there  is 
no  law  under  which  the  court  may  act  in  the  class  of  cases 
to  which  the  proceeding  belongs,  no  act  of  the  parties,  by 
pleading  or  otherwise,  can  supply  such  defect.  It  follows 
from  these  general  principles,  that  if  a  court  or  a  tribunal 
pronounces  a  judgment  it  has  no  jurisdiction  to  render  or 
which  is  outside  of  the  issues  made  and  before  the  court 
for  determination,  then  such  judgment  in  excess  of  the 
power  conferred  is  void  as  to  such  excess.  (Brown  on  Ju- 
risdiction, sec.  3 ;  St.  Louis  and  Sandoval  Coal  Co.  v.  San- 
doval Coal  Co.  in  111.  32.)  Did  the  court  have  any  ju- 
risdiction to  construe  the  will  in  question  under  the  bill  filed 
to  correct  a  mistake  therein  ? 
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The  jurisdiction  of  courts  of  equity  to  entertain  bills 
for  the  construction  of  wills  exists  only  as  an  incident  of 
the  general  jurisdiction  of  those  courts  over  the  subject  of 
trusts.  A  court  of  equity  will  never  entertain  a  bill  for  the 
interpretation  or  construction  of  a  will  which  only  deals 
with  or  disposes  of  purely  legal  estates  and  which  makes 
no  attempt  to  create  any  trust  relation  with  respect  to  the 
property  devised.  (Pomeroy's  Eq.  sec.  1156;  Strubher  v. 
Belsey,  79  111.  307.)  In  the  Belsey  case  a  bill  was  filed  to 
contest  the  last  will  and  testament  of  Joseph  Belsey  on  the 
ground  that  the  instrument  was  not  his  will,  with  the  prayer, 
that  if  the  will  was  sustained  a  construction  might  be  given 
to  it.  The  proceeding  failed  so  far  as  the  contest  of  the 
will  was  concerned,  but  the  court  below  gave  a  construction 
to  said  will.  The  executor  sued  out  a  writ  of  error  from 
this  court.  The  will  in  that  case  only  disposed  of  legal  es- 
tates and  there  was  no  sort  of  trust  created  thereby.  In 
discussing  the  question  presented,  this  court,  on  page  308, 
said:  "What  jurisdiction  had  the  court  to  give  any  con- 
struction to  the  will  is  the  first  inquiry  that  presents  itself. 
Where  no  trust  is  created,  the  law,  as  .we  understand  it,  is 
that  neither  the  executor,  nor  the  heir  or  the  devisee  who 
claims  only  a  legal  title  in  the  estate,  will  be  permitted  to 
come  into  a  court  of  equity  for  the  purpose  of  obtaining  a 
judicial  construction  of  the  provisions  of  the  will.  Where 
only  purely  legal  titles  are  involved  and  no  other  relief  is 
asked,  equity  will  not  assume  jurisdiction  to  declare  such 
legal  titles  but  will  remit  the  parties  to  their  remedies  at 
law.  (Whitman  v.  Fisher,  74  111.  147;  Bowers  v.  Smith, 
10  Paige,  133;  Onderdonk  v.  Mott,  43  Barb.  106.)  In 
Bowers  v.  Smith  the  chancellor  remarked  he  'was  not 
aware  of  any  case  in  which  an  heir-at-law  of  a  testator  or 
a  devisee  who  claims  a  mere  legal  estate  in  the  real  prop- 
erty, where  there  was  no  trust,  has  been  allowed  to  come 
into  a  court  of  equity  for  the  mere  purpose  of  obtaining  a 
judicial  construction  of  the  provisions  of  the  will.' "    And 
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in  the  same  case,  on  page  309,  it  was  further  said:  "No 
trust  had  been  reposed  in  the  executors  in  relation  to  the 
lands  to  be  by  them  executed  in  which  they  need  the  advice 
and  assistance  of  the  chancellor.  Complainant  has  sought 
the  wrong  forum.  As  we  have  seen,  a  court  of  chancery 
has  no  jurisdiction  to  declare,  by  construction  of  the  will, 
that  the  legal  title  to  the  property,  either  to  the  whole  or 
any  part  of  it,  is  in  him.  That  is  purely  a  legal  question, 
and  is  cognizable  only  in  the  common  law  courts." 

The  rule  announced  in  the  case  above  cited  has  been 
steadily  adhered  to  by  this  court  in  a  long  line  of  subse- 
quent cases.  (Longwith  v.  Riggs,  123  111.  258;  Minkler 
v.  Simons,  172  id.  323;  Harrison  v.  Owsley,  172  id.  629; 
Chapman  v.  Cheney,  191  id.  574;  Mansfield  v.  Mansfield, 
203  id.  92.)  In  the  case  last  above  cited,  on  page  98,  it 
was  said:  "As  an  original  proposition,  we  also  think  the 
court  below  was  without  jurisdiction  to  entertain  the  bill, 
its  only  object  being  to  have  the  circuit  court,  and  by  the 
terms  of  the  contract  between  the  complainant  and  Blakely 
this  court,  settle  the  legal  title  between  complainant  and  his 
children.  (Strubher  v.  Belsey,  supra;  Harrison  v.  Ows- 
ley, supra.)  Nor  is  it  true  that  by  failing  to  raise  this 
question  in  the  court  below  it  has  been  waived.  Consent 
can  never  give  jurisdiction  of  the  subject  matter." 

The  case  of  Windsor  v.  McVeigh,  93  U.  S.  274,  is  an 
authority  directly  in  point,  and  I  take  the  liberty  of  quot- 
ing from  the  opinion  of  Mr.  Justice  Field  in  that  case  the 
following,  which  seems  to  me  to  expose  the  error  into 
which  the  majority  of  the  court  have  fallen  in  the  case  at 
bar :  "The  doctrine  invoked  by  counsel,  that  where  a  court 
has  once  acquired  jurisdiction  it  has  a  right  to  decide  every 
question  which  arises  in  the  cause,  and  its  judgment,  how- 
ever erroneous,  cannot  be  collaterally  assailed,  is  undoubt- 
edly correct  as  a  general  proposition,  but,  like  all  general 
propositions,  is  subject  to  many  qualifications  in  its  appli- 
cation.    All  courts,  even  the  highest,  are  more  or  less  lim- 
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ited  in  their  jurisdiction.  They  are  limited  to  particular 
classes  of  actions,  such  as  civil  or  criminal;  or  to  particu- 
lar modes  of  administering  relief,  such  as  legal  or  equi- 
table; or  to  transactions  of  a  special  character,  such  as 
arise  on  navigable  waters,  or  relate  to' the  testamentary  dis- 
position of  estates,  or  to  the  use  of  particular  process  in 
the  enforcement  of  their  judgments.  (Norton  v.  Meador, 
Circuit  Court  for  California.)  Though  the  court  may  pos- 
sess jurisdiction  of  a  cause,  of  the  subject  matter  and  of 
the  parties,  it  is  still  limited  in  its  modes  of  procedure 
and  in  the  extent  and  character  of  its  judgments.  It  must 
act  judicially  in  all  things,  and  cannot  then  transcend  the 
power  conferred  by  the  law.  If,  for  instance,  the  action 
be  upon  a  money  demand,  the  court,  notwithstanding  its 
complete  jurisdiction  over  the  subject  and  parties,  has  no 
power  to  pass  judgment  of  imprisonment  in  the  peniten- 
tiary upon  the  defendant.  If  the  action  be  for  a  libel  or 
personal  tort,  the  court  cannot  order  in  the  case  a  specific 
performance  of  a  contract.  If  the  action  be  for  the  pos- 
session of  real  property,  the  court  is  powerless  to  admit  in 
the  case  the  probate  of  a  will.  Instances  of  this  kind  show 
that  the  general  doctrine  stated  by  counsel  is  subject  to 
many  qualifications.  The  judgments  mentioned,  given  in 
the  cases  supposed,  would  not  be  merely  erroneous, — they 
would  be  absolutely  void,  because  the  court,  in  rendering 
them,  would  transcend  the  limits  of  its  authority  in  those 
cases.  So  a  departure  from  established  modes  of  proce- 
dure will  often  render  the  judgment  void.  Thus,  the  sen- 
tence of  a  person  charged  with  felony,  upon  conviction  by 
the  court  without  the  intervention  of  a  jury,  would  be  in- 
valid for  any  purpose.  The  decree  of  a  court  of  equity 
upon  oral  allegations,  without  written  pleadings,  would  be 
an  idle  act,  of  no  force  beyond  that  of  an  advisory  pro- 
ceeding of  the  chancellor.  And  the  reason  is,  that  the 
courts  are  not  authorized  to  exert  their  power  in  that  way. 
The  doctrine  stated  by  counsel  is  only  correct  when  the 
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court  proceeds,  after  acquiring  jurisdiction  of  the  cause, 
according  to  the  established  modes  governing  the  class  to 
which  the  case  belongs,  and  does  not  transcend,  in  the  ex- 
tent or  character  of  its  judgment,  the  law  which  is  appli- 
cable to  it." 

The  case  of  Windsor  v.  McVeigh  has  been  cited  and 
the  doctrine  therein  announced  approved  by  this  court  in 
Moloney  v.  Dewey,  127  111.  395-  In  that  case,  this  court, 
speaking  by  Mr.  Justice  Scholfield,  said,  on  page  402 : 
"This  bill  attacks  collaterally  the  validity  of  a  decree  of  the 
circuit  court  of  the  United  States.  It  alleges,  for  reasons 
hereafter  to  be  noticed,  that  such  decree  is  void,  and  there- 
fore claims  the  right  of  those  representing  the  makers  of 
the  trust  deed  to  redeem  from  it,  just  as  if  that  decree  had 
never  been  rendered.  The  general  rule  is,  that  where  it 
is  once  made  to  appear  that  a  court  has  jurisdiction  both 
of  the  subject  matter  and  of  the  parties,  the  judgment  or 
decree  which  it  pronounces  must  be  held  conclusive  and 
binding  upon  the  parties  thereto  and  their  privies,  notwith- 
standing the  court  may  have  proceeded  irregularly  or  erred 
in  its  application  of  the  law  in  the  case  before  it.  (Cool- 
ey's  Const  Lim. — 1st  ed. — 408,  et  seq.)  There  are  cases 
which  seem  to  be  exceptional  to  this  rule,  but  which,  per- 
haps, are  not  when  rightly  considered,  where  the  court,  al- 
though having  jurisdiction  of  the  person,  and  jurisdiction 
to  adjudicate,  when  properly  brought  before  it,  upon  the 
subject  matter,  renders  a  judgment  not  authorized  by  law 
in  that  class  of  cases  under  any  possible  proofs, — as,  for 
instance,  in  a  common  law  case;  a  judgment  without  the 
verdict  of  a  jury,  there  appearing  to  have  been  no  waiver 
by  the  parties  in  interest  of  the  right  to  have  a  jury;  a 
judgment  punishing  a  party  by  imprisonment  in  the  peni- 
tentiary under  an  indictment  for  a  riot  and  a  verdict  of 
guilty  thereunder.  In  such  cases  it  may,  perhaps,  in  a  tech- 
nical sense,  accurately  enough,  be  said  that  the  court  has 
no  jurisdiction  of   the   subject  matter   of   the  particular 
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judgment.  But  whether  these  cases  fall  strictly  within  the 
general  rule  or  form  exceptions  to  it  can  be  of  but  little 
importance,  in  a  practical  point  of  view,  so  long  as  the 
grounds  on  which  they  rest  are  understood  and  kept  in 
mind.  They  are  not  instances  of  mere  misapplication  of 
law  to  particular  facts  or  erroneous  interpretation  of  rules 
in  particular  cases,  but  they  are  attempts  to  exercise  an 
authority  which  has  no  existence,  in  the  particular  case, 
under  any  possible  state  of  proofs. — See  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274;  Lloyd  v.  Malone,  23  111.  43." 

It  would  serve  no  good  purpose  to  multiply  citations 
upon  this  point.  The  rules  seem  to  be  well  established  that 
a  decree  or  judgment  rendered  by  a  court  which  it  could 
have  no  power  to  render  under  any  possible  state  of  plead- 
ings or  proof  is  utterly  void,  notwithstanding  the  court  may 
have  the  parties  before  it  and  a  subject  matter.  It  is  nec- 
essary, in  order  to  render  the  decree  valid,  that  the  court 
should  have  jurisdiction  to  render  a  judgment  in  respect 
to  the  particular  subject  matter  upon  which  it  adjudicates. 
If  this  be  lacking  the  judgment  is  void  and  open  to  collat- 
eral attack, — and  this,  in  my  opinion,  is  the  class  into  which 
the  decree  of  the  Jackson  county  circuit  court  of  188 1  log- 
ically and  legally  falls. 

The  will  that  was  before  the  court  in  the  proceeding  to 
correct  a  mistake  therein  only  disposes  of  legal  titles.  There 
was  an  entire  absence  of  any  element  of  trust  in  it.  Under 
the  rule  established  by  the  authorities  above  cited,  and  of 
many  others  that  might  be  found,  a  court  of  equity  had  no 
jurisdiction  to  construe  this  will,  and  the  decree  of  the  cir- 
cuit court  of  Jackson  county,  in  so  far  as  it  attempted  to 
determine  and  establish,  by  construction,  the  meaning  of 
this  will,  is  binding  upon  no  one. 

The  majority  opinion  holds  that  even  though  this  decree 
was  void  for  want  of  jurisdiction,  since  it  was  rendered  up- 
on a  bill  filed  by  appellant,  Joseph  Rowan,  he  is  estopped 
from  asserting  its  invalidity.    This  rule  would  be  applicable 
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to  any  error  that  a  court  might  commit  at  the  instance  of 
a  party  where  the  court  had  jurisdiction,  but  it  does  not 
apply  where  there  is  a  total  want  of  jurisdiction.  This 
argument  is  disposed  of  by  the  authorities,  which  hold  that 
consent  of  parties  cannot  confer  jurisdiction  over  the  sub- 
ject matter.  There  is  no  element  of  estoppel  in  pais,  since 
the  parties  all  claim  as  heirs  of  the  devisor. 


C.  L.  &  C.  E.  Sheldon,  Appellants,  vs.  Charles  C.  EaklE 

et  al.  Appellees. 

Opinion  Hied  October  25,  101 1. 

Contracts — section  15  of  the  act  relating  to  lunatics,  drunk- 
ards and  spendthrifts  construed.  A  note  and  mortgage  executed 
by  a  person  to  his  attorneys  after  they  have  notice  that  an  appli- 
cation for  the  appointment  of  a  conservator  for  such  person  as 
being  a  drunkard  and  spendthrift  has  been  filed,  are  voidable  un- 
der section  15  of  the  act  concerning  lunatics,  drunkards  and  spend- 
thrifts, even  though  there  was  no  fraud  in  the  transaction;  and 
the  mortgage  cannot  be  foreclosed  whatever  may  be  the  rights  of 
the  attorneys  to  recover  for  the  services  rendered. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Lee  county;  the  Hon.  Richard  S.  Farrand,  Judge, 
presiding. 

Dixon  &  Dixon,  for  appellants. 

Brooks  &  Brooks,  and  H.  C.  Warner,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

C.  L.  and  C.  E.  Sheldon  filed  a  bill  to  foreclose  a  mort- 
gage given  to  secure  a  note  for  $500,  against  Charles  C. 
Eakle  and  Henry  C.  Warner,  the  latter  being  conservator 
of  said  Charles  C.  Eakle,  and  the  defendants  below  filed 
their  answer  and  a  cross-bill,  in  which  they  prayed  for  a 
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cancellation  of  the  mortgage  as  a  cloud  upon  Eakle's  title. 
The  cause  was  referred  to  a  master  in  chancery,  who  upon 
a  hearing  found  for  the  complainants  and  recommended  a 
decree  of  foreclosure  for  $173,  the  amount  found  to  be 
due  by  the  master.  Exceptions  were  filed  to  the  master's 
report,  which  were  sustained  by  the  circuit  court,  and  a 
decree  was  entered  dismissing  the  original  bill  for  want  of 
equity  and  granting  the  prayer  of  the  cross-bill.  This  de- 
cree has  been  affirmed  by  the  Appellate  Court  for  the  Sec- 
ond District,  and  complainants  below  having  obtained  a 
certificate  of  importance  have  prosecuted  a  further  appeal 
to  this  court.  C.  L.  Sheldon  having  died  on  April  29,  191 1, 
the  fact  of  his  death  was  suggested  at  the  June  term,  191 1, 
and  made  a  matter  of  record. 

The  evidence,  which  is  not  conflicting,  proves  the  fol- 
lowing  facts:  Complainants  were  lawyers  and  engaged  in 
the  general  practice  of  law  in  Whiteside  county.  About 
the  middle  of  August,  1908,  appellee  Eakle  came  to  the 
office  of  complainants  for  the  purpose  of  consulting  them  in 
regard  to  certain  real  estate  interests  which  he  claimed  in 
Lee  county.  Eakle  claimed  to  be  the  owner  of  a  one-half 
interest  in  one  hundred  and  twenty  acres  of  land,  subject 
to  a  mortgage  of  $5000.  The  other  half  belonged  to  H.  A. 
Eakle,  a  brother  of  appellee  Eakle.  After  several  consul- 
tations with  appellee  Eakle  and  some  correspondence  and 
negotiations  with  H.  A.  Eakle  with  a  view  to  an  amicable 
adjustment  of  their  interests  in  this  real  estate,  a  bill  for 
partition  was  prepared  and  filed  by  complainants  on  behalf 
of  appellee  Eakle.  Complainants  advanced  $12  clerk's  fees 
to  the  circuit  clerk  of  Lee  county  when  the  bill  was  filed. 
The  bill  for  partition,  together  with  the  check  for  the 
clerk's  fees,  was  forwarded  to  the  circuit  clerk  of  Lee 
county  by  complainants  on  January  22,  1909.  On  January 
5,  1909,  two  relatives  of  appellee  Eakle  filed  a  petition  in 
the  county  court  of  Lee  county,  alleging  that  said  Charles 
C.   Eakle   "is  or  is  supposed   to  be  an  idiot,   an  insane, 
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distracted  and  feeble-minded  person,  drunkard  and  spend- 
thrift, who  by  reason  of  unsoundness  of  mind  is  incapable 
of  managing  and  caring  for  his  own  estate."  On  January 
18  a  summons  was  issued  by  the  county  court,  which  was 
served  on  January  19,  1909,  upon  appellee  Eakle.  On  Jan- 
uary 23,  1909,  appellee  Eakle  again  came  to*  the  office  of 
complainants  and  notified  them  of  the  filing  of  the  petition 
against  him  in  the  county  court  of  *Lee  county,  and  in- 
formed complainants  that  an  effort  was  going  to  be  made  to 
have  a  conservator  appointed  for  him  and  that  he  desired 
to  resist  such  application,  and  informed  complainants  that 
he  wanted  to  employ  them  to  represent  him  in  the  Lee 
county  court  proceeding.  At  that  interview  appellee  Eakle 
was  asked  by  complainant  C.  L.  Sheldon  to  execute  a  note 
for  $500  to  complainants  to  pay  for  services  rendered  and 
to  be  rendered,  and  to  secure  said  note  by  a  real  estate 
mortgage  upon  his  undivided  one-half  interest  in  the  one 
hundred  and  twenty  acres  of  land  involved  in  the  partition 
suit.  The  note  and  mortgage  involved  in  this  proceeding 
were  thereupon  executed  by  appellee  Eakle  to  complainants. 
Complainants  presented  an  itemized  bill  for  services  ren- 
dered and  cash  advanced  to  appellee  Eakle,  the  first  item 
of  which  is  $5  for  consultation  on  January  9,  1909,  and 
the  last  item  is  $100  for  services  in  preparing  and  trying 
the  case  in  the  Lee  county  court  February  22  and  23.  The 
total  amount  of  complainants'  claim  is  $173. 

Appellees  contend,  and  the  circuit  and  Appellate  Courts 
held,  that  under  section  15  of  an  act  to  revise  the  law 
in  relation  to  idiots,  lunatics,  drunkards  and  spendthrifts 
CHurd's  Stat.  1908,  chap.  86,  p.  1393,)  the  note  and  mort- 
gage were  voidable  because  they  were  executed  after  the 
filing  of  the  application  for  the  appointment  of  a  conser- 
vator. The  only  question  presented  for  our  determination 
is  whether  the  courts  below  properly  construed  said  section 
of  the  statute. 
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Section  14  of  said  act  provides  that  every  note,  bond 
or  other  contract  made  by  a  spendthrift  after  the  finding 
of  the  jury  provided  for  in  section  1  of  the  act  shall  be 
void  as  against  the  spendthrift  and  his  estate.  Section  15 
provides  as  follows :  "Every  contract  made  with  an  idiot, 
lunatic  or  distracted  person  before  such  finding,  or  with  a 
drunkard  or  spendthrift  made  after  the  application  for  the 
appointment  of  a  conservator,  may  be  avoided,  except  in 
favor  of  the  person  fraudulently  making  the  same."  As 
we  have  already  seen,  the  application  to  have  appellee  Eakle 
adjudged  a  drunkard  and  a  spendthrift  was  filed  on  Janu- 
ary 5,  1909.  Summons  was  issued  and  served  prior  to  the 
execution  of  the  note  and  mortgage  in  question,  and  these 
facts  were  brought  to  the  knowledge  of  the  complainants 
before  the  note  and  mortgage  were  executed. 

Complainants  contend  that  section  15  only  applies  to 
contracts  which  were  fraudulently  made  after  the  filing  of 
such  application.  We  are  of  the  opinion  that  the  language 
of  this  section  cannot  be  so  construed.  Under  this  section 
of  the  statute  the  status  of  one  charged  with  being  a  drunk- 
ard or  spendthrift  during  the  pendency  of  the  proceeding 
in  respect  to  contracts  is  similar  to  that  of  an  infant.  Such 
contracts  are  voidable  at  the  instance  of  the  person  charged. 
Complainants  contend  that  even  under  this  construction  ap- 
pellee Eakle  would  be  liable  for  the  reasonable  value  of 
the  services  furnished  in  connection  with  this  litigation. 
That  question  is  not  involved  here.  This  is  a  bill  to  fore- 
close a  mortgage  and  not  a  suit  to  recover  for  necessaries 
furnished  appellee  Eakle. 

In  our  opinion  the  section  of  the  statute  above  referred 
to  was  properly  construed  by  the  Appellate  Court  and  is  a 
complete  defense  to  the  bill  to  foreclose  this  mortgage. 

The  decree  of  the  circuit  court,  and  the  judgment  of 
the  Appellate  Court  affirming  the  same,  are  affirmed. 

Decree  affirmed. 
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Mary  L.  Bartley  et  al.  Appellants,  vs.  The  Pleasure 
Driveway  and  Park  District  of  Peoria,  Appellee. 

Opinion  filed  October  25,  ipu. 

1.  Appeals  and  errors — what  necessary  to  justify  a  direct  ap- 
peal on  the  ground  of  freehold.  To  justify  the  taking  of  a  direct 
appeal  to  the  Supreme  Court  on  the  ground  that  a  freehold  is  in- 
volved the  necessary  result  of  the  judgment  or  decree  must  be  that 
one  party  gains  and  another  loses  a  freehold  estate,  or  the  title  to 
a  freehold  estate  must  be  so  put  in  issue  by  the  pleadings  that  a 
decision  of  the  case  necessarily  involves  a  decision  of  the  freehold 
question. 

2.  Same — it  is  not  enough  that  freehold  is  incidentally  involved. 
To  bring  a  case  directly  to  the  Supreme  Court  on  the  ground  that 
a  freehold  is  involved  it  is  not  enough  that  the  freehold  be  in- 
cidentally or  collaterally  involved,  but  the  judgment  or  decree  ap- 
pealed from  must  be  conclusive  of  the  freehold  right  until  reversed. 

3.  Same — when  freehold  is  not  involved.  A  freehold  is  not  in- 
volved in  a  decree  dismissing  for  want  of  equity  a  bill  to  require  a 
municipal  corporation  to  maintain  and  care  for  a  pleasure  drive- 
way deeded  to  it  upon  condition  that  it  would  perform  certain  du- 
ties with  respect  thereto,  where  there  is  no  issue  presented  the 
decision  of  which  would  conclude  any  party  on  any  question  af- 
fecting the  freehold. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  N.  E.  Worthington,  Judge,  presiding. 

Chester  F.  Barnett,  and  Joseph  L.  Bartley,  for  ap- 
pellants. 

W.  T.  Whiting,  for  appellee. 

Mr.   Chief  Justice  Carter  delivered  the  opinion  of 

the  court : 

■ 

Appellants  filed  this  bill  in  the  circuit  court  of  Peoria 
county  October  10,  1910,  alleging  that  they  were  the  own- 
ers of  certain  described  lots  in  "The  Uplands,"  a  new  ad- 
dition to  Peoria,  Illinois.     On  February  23,  1895,  Lydia 
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Bradley,  a  widow,  deeded  to  appellee  a  strip  of  land  one 
hundred  feet  wide  and  several  blocks  in  length,  adjoining 
and  passing  in  front  of  appellants'  lots  (not  then  platted.) 
The  deed  conveying  the  strip  provided  that  it  should  be 
used  as  a  park  driveway  and  entrance  to  certain  park  lands, 
"subject  to  the  right  of  use  by  the  owners  of  the  adjoin- 
ing lands  as  a  public  street  for  access  to  the  lands  fronting 
on  said  park  driveway,  *  *  *  provided,  however,  that 
said  tract  of  land  shall  be  kept  improved  and  used  by  the 
party  of  the  second  part  for  such  park  driveway  and  for 
no  other  purpose ;  and  the  party  of  the  second  part,  its  suc- 
cessors or  grantees,  shall  never  levy  or  collect,  or  attempt 
to  levy  or  collect,  any  special  taxes  or  special  assessments 
upon  the  local  or  abutting,  contiguous  property  for  sustain- 
ing, ornamenting  or  improving  said  park  driveway."  In 
the  event  of  a  breach  of  the  conditions  the  land  was  to  re- 
vert to  Mrs.  Bradley,  her  heirs  or  personal  representatives. 
Appellee  accepted  the  deed  and  entered  into  possession  of 
said  strip  of  land,  which  is  now  known  as  "Columbia  Ter- 
race." After  the  platting  of  the  property  of  which  the  lands 
of  appellants  comprised  a  part,  appellee  dedicated  for  pub- 
lic use  all  the  streets  and  alleys  upon  any  lots  owned  by  it, 
excepting  and  reserving  the  complete  ownership  and  control 
of  Columbia  Terrace.  The  bill  alleges  that  appellee,  after 
the  conveyance  of  said  strip  to  it,  improved  the  same  by 
building  cement  walks,  laying  out  grass  plots,  planting  trees, 
setting  out  flowers  and  plants,  erecting  a  bronze  statue  of 
Christopher  Columbus  at  a  certain  point  therein,  and  pav- 
ing with  asphalt  the  whole  length  of  the  terrace,  a  portion 
thereof  for  street  purposes;  that  Columbia  Terrace  was 
cared  for  and  improved  by  appellee  until  October  3,  1906, 
when  a  resolution  was  passed  by  appellee's  board  relinquish- 
ing any  claim  they  might  have  upon  said  terrace  and  per- 
mitting it  to  revert  to  the  original  grantor,  Mrs.  Bradley. 
These  resolutions  do  not  seem  to  have  been  filed  in  the 
recorder's  office.     The  bill  alleges  that  appellee  thereafter 
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discontinued  all  care  and  maintenance  of  the  park  drive- 
way, and  that  thereafter  whatever  care  said  driveway  re- 
ceived was  from  the  abutting  property  owners.  The  prayer 
of  the  bill  is  that  appellee  shall  be  decreed  to  faithfully  exe- 
cute its  duties  as  trustee  under  the  deed  conveying  said  strip 
of  land  to  it,  and  to  "take  care  of  and  maintain  the  grass 
plots  by  it  laid  out  on  the  said  Columbia  Terrace,  together 
with  the  trees,  shrubbery  and  plants  by  it  put  thereon ;" 
that  it  be  decreed  to  care  for  and  maintain  the  monument 
by  it  placed  on  said  terrace,  and  the  cement  sidewalks  and 
asphalt  pavement,  as  circumstances  may  require.  The  de- 
murrer to  the  bill  filed  by  appellee  was  sustained  and  the 
bill  dismissed  for  want  of  equity.  r 

The  case  has  been  brought  directly  to  this  court.  We 
can  conceive  of  no  question  that  would  justify  so  doing 
unless  it  be  on  the  ground  that  a  perpetual  easement  is  in- 
volved. (Stevenson  v.  Lezvis,  244  111.  147.)  Appellants 
claim  that  appellee  has  control  and  still  is  charged,  under 
the  deed,  with  caring  for  this  strip  of  land,  while  appellee 
claims  that  the  city  of  Peoria,  within  which  the  driveway 
is  located,  is  charged  with  such  control  and  care.  Appellee 
also  claims  that  the  bill  is  for  affirmative  relief,  and  is  in 
the  nature  of  a  mandamus  and  governed  by  the  same  prin- 
ciples; that  the  bill  does  not  allege  that  appellee  is  divert- 
ing, or  intends  to  divert,  the  land  to  any  other  use  than 
that  for  which  it  was  originally  deeded  and  dedicated,  and 
that,  even  conceding  that  appellee  is  still  charged  with  the 
duty  of  caring  for  and  controlling  the  parkway,  the  court 
could  not,  under  this  bill,  supervise  the  conduct  of  appellee 
and  require  it  to  follow  the  course  of  official  action  prayed 
therein.  A  freehold  is  involved,  in  the  manner  required  by 
the  statute  to  give  this  court  jurisdiction  of  a  case  appealed 
directly  from  the  trial  court,  only  when  the  necessary  re- 
sult of  the  judgment  or  decree  is  that  one  party  gains  and 
another  loses  a  freehold,  or  when  the  title  to  a  freehold 
estate  is  so  put  in  issue  by  the  pleadings  that  a  decision  of 


376  Bartley  v.  Peoria  Park  District.       [251  DL 

the  case  necessarily  involves  a  decision  of  such  question. 
(San ford  v.  Kane,  127  111.  591;  Malaer  v.  Hudgens,  130 
id.  225;  MacDonald  v.  Dexter,  234  id.  517.)  Appellants 
do  not  claim  a  fee  title  in  the  parkway.  Whether  by  said 
resolution  of  October  3,  1906,  the  title  to  said  parkway  re- 
verted to  the  original  grantor  (Mrs.  Bradley)  or  her  heirs, 
under  the  issues  here  could  not  be  decided.  Neither  Mrs. 
Bradley,  her  heirs  or  personal  representatives  nor  the  city 
of  Peoria  are  parties  to  this  litigation.  Neither  party  can 
gain  or  lose  a  freehold  under  the  pleadings  in  this  cause. 
A  decision  of  the  issues  here  would  not  conclude  any  party 
on  any  question  affecting  the  freehold.  (Mayor  of  Rood- 
house  v.  Briggs,  194  111.  435.)  If  it  should  be  argued  that 
a  freehold  was  remotely  involved  in  the  pleadings  because 
it  might  become  necessary  to  decide,  under  them,  whether 
the  control  of  the  park  driveway  was  in  appellee  or  the 
city,  the  answer  must  be  that  to  bring  a  case  directly  to 
this  court  the  judgment  relating  to  the  freehold  must  be 
directly  the  subject  of  the  litigation  and  not  merely  inci- 
dentally or  collaterally  involved.  The  judgment  must  be 
conclusive  of  the  freehold  right  involved  until  it  is  reversed. 
(Rose  v.  Choteau,  11  111.  167;  Matthiessen  &  Hegeler  Zinc 
Co.  v.  City  of  LaSalle,  117  id.  411.)  The  primary  question 
involved  here  is  whether  appellee  can  be  compelled  to  con- 
trol and  care  for  the  park  driveway  in  the  manner  prayed 
for  in  the  petition.  The  decision  of  that  question,  or  any 
other  question  raised  by  the  pleadings,  does  not  necessarily 
involve  in  any  way  the  question  of  freehold. 

A  freehold  not  being  involved,  the  appeal  will  be  trans- 
ferred to  the  Appellate  Court  for  the  Second  District. 

Appeal  transferred. 
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Louis  Warshawsky,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  filed  October  2$,  ipu. 

i.  Cloud  on  title — prima  facie  title  in  a  complainant  is  suffi- 
cient unless  overcome  by  proof.  In  a  proceeding  to  cancel  a  tax 
deed  as  a  cloud  on  complainant's  title,  proof  that  the  complainant, 
at  the  time  of  filing  the  bill,  was  in  possession  of  the  property 
claiming  in  good  faith  to  be  the  owner  thereof  under  a  deed  pur- 
porting to  convey  the  same  to  him,  is  sufficient  proof  of  title  un- 
less overcome  by  other  evidence. 

2.  Same — complainant  not  required  to  show  title  in  his  grantor. 
Where  the  defendant  to  a  bill  to  cancel  a  tax  deed  as  a  cloud  of- 
fers no  evidence  the  complainant  is  not  required  to  prove  that  his 
grantor  had  title,  and  hence  the  fact  that  the  trust  deed  to  his 
grantor,  offered  in  evidence  by  complainant,  did  not  include  the 
premises  which  the  grantor  afterward  conveyed  to  complainant  is 
not  sufficient  to  show  that  the  grantor  did  not  have  any  title  to  the 
land  he  conveyed.     (Glos  v.  Greiner,  226  111.  546,  distinguished.) 

3.  Same — to  charge  the  defendant  with  costs  the  complainant 
must  make  tender  before  filing  bill.  In  order  to  charge  the  holder 
of  a  tax  deed  with  the  costs  of  a  proceeding  to  cancel  such  deed 
as  a  cloud  on  title  the  complainant  must  make  a  tender  before  fil- 
ing the  bill  and  keep  the  tender  good. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthiix,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Wilwam  A.  Adams,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  the  appellee,  Louis 
Warshawsky,  in  the  circuit  court  of  Cook  county,  at  the 
December  term,  1908,  against  appellants,  Jacob  Glos,  Emma 
J.  Glos  and  A.  A.  Timke,  and  unknown  owners,  to  cancel 
and  set  aside  as  a  cloud  upon  his  title  a  tax  deed  to  sub- 
lot  I  of  lot  1,  block  62,  in  Canal  Trustees'  subdivision  of 
blocks  in  the  north-west  quarter  of  section  21,  township  39, 
range  14,  east  of  the  third  principal  meridian,  situated  in 
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the  city  of  Chicago,  which  had  been  issued  to  Jacob  Glos. 
Answers  were  filed  by  appellants,  and  the  cause  was  re- 
ferred to  a  master  in  chancery  to  take  the  proof  and  report 
his  conclusions  as  to  the  law  and  the  facts.  The  master 
took  the  proof  and  filed  his  report,  in  which  he  found  that 
the  tax  deed  was  void  and  recommended  that  it  be  canceled 
and  "set  aside  as  a  cloud  upon  appellee's  title.  Objections 
were  filed  to  the  report,  but  no  one  appeared  before  the 
master  for  appellants,  or  either  of  them,  to  argue  their  ob- 
jections, and  the  master  added  to  his  report  that  the  an- 
swers filed  by  appellants  were  not  made  in  good  faith  but 
were  made  for  the  purpose  of  delay,  and  he  recommended 
that  one-half  the  costs,  $26.40,  be  taxed  against  appellants 
and  that  the  answers  and  objections  to  said  report  be  dis- 
missed. The  objections  made  to  the  report  before  the  mas- 
ter were  renewed  as  exceptions  before  the  chancellor,  and 
by  leave  of  court  additional  exceptions  were  filed  to  that 
part  of  the  report  finding  the  answers  were  not  filed  in  good 
faith  and  recommending  that  one-half  the  costs  be  taxed  to 
appellants.  The  exceptions  were  overruled  and  a  decree  en- 
tered in  accordance  with  the  recommendation  of  the  mas- 
ter. To  reverse  that  decree  Jacob  Glos,  Emma  J.  Glos  and 
A.  A.  Timke  have  prosecuted  an  appeal  to  this  court. 

The  errors  relied  on  for  reversal  are,  (1)  that  there 
was  no  competent  evidence  to  show  that  complainant  was 
the  owner  of  or  in  the  possession  of  the  premises  described 
in  the  bill;  (2)  that  there  was  no  competent  evidence  that 
notice  was  not  served,  as  required  by  the  Revenue  law,  of 
the  expiration  of  the  time  of  redemption;  and  (3)  that 
one-half  of  the  costs  was  erroneously  taxed  against  the 
appellants. 

To  prove  his  title  to  the  premises  appellee  introduced  in 
evidence  a  trust  deed  from  Walter  D.  Wilcox  and  Annie 
A.  Wilcox  to  D.  B.  Lyman  and  Huntington  W.  Jackson, 
trustees,  conveying  a  number  of  tracts  of  land;  a  warranty- 
deed  from  D.  B.  Lyman,  the  sole  surviving  trustee,  convey- 
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ing  the  premises  in  question  to  appellee ;  a  certified  copy  of 
a  quit-claim  deed  from  Walter  D.  Wilcox  and  Nanna  Law- 
son  Wilcox,  his  wife,  to  appellee ;  also  a  certified  copy  of 
a  quit-claim  deed  from  Aline  Halsted  and  Albert  Halsted, 
Sarah  A.  Whittemore  and  William  C.  Whittemore,  con- 
veying said  premises  to  appellee. 

It  is  insisted  the  trust  deed  from  Walter  D.  Wilcox  and 
Annie  A.  Wilcox  to  Lyman  and  Jackson  did  not  include  the 
premises  in  question,  hence  no  title  to  these  premises  was 
conveyed  by  that  deed,  and  that  since  no  title  was  conveyed 
to  Lyman  and  Jackson  by  this  deed,  Lyman,  as  sole  surviv- 
ing  trustee,  could  convey  none  to  appellee.  Appellee  was 
not  required  to  prove  title  in  his  grantor.  In  cases  of  this 
character,  to  sustain  his  allegation  of  title  it  is  only  neces- 
sary for  complainant  to  prove  that  at  the  time  of  filing  the 
bill  he  was  in  possession  of  the  property  claiming  in  good 
faith  to  be  the  owner  thereof  under  a  deed  purporting  to 
convey  the  same  to  him.  This  makes  a  prima  facie  case  of 
title  unless  overcome  by  proof  to  the  contrary.  Here  ap- 
pellants offered  no  evidence  and  there  is  no  proof  in  the 
record  contradicting  appellee's  prima  facie  case.  (Glos  v. 
Kenealy,  220  111.  540 ;  Towle  v.  Quante,  246  id.  568 ;  Glos 
v.  Ault,  221  id.  562.)  This  case  is  unlike  Glos  v.  Greinerf 
226  111.  546,  relied  upon  by  the  appellants.  In  that  case 
the  proof  showed  the  complainant's  grantors  had  conveyed 
their  title  to  another  grantee  before  making  the  conveyance 
through  which  the  complainant  claimed  title.  Here,  if,  as 
insisted  by  appellants,  the  trust  deed  to  Lyman  and  Jack- 
son did  not  include  the  premises  in  controversy,  it  does  not 
appear  that  Lyman  had  no  title  whep  he  made  the  deed  to 
complainant. 

The  introduction  of  the  certified  copies  of  quit-claim 
deeds  to  appellee  was  unnecessary  and  did  not  add  to  ap- 
pellee's proof.  Under  this  view  of  the  case  it  will  be  un- 
necessary to  pass  upon  the  question  raised  by  appellants 
whether  they  were  properly  admitted  in  evidence. 
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The  proof  sustains  the  finding  of  the  decree  that  ap- 
pellee was  in  possession  of  the  premises,  claiming  to  be  the 
owner  thereof,  when  he  filed  the  bill,  and  had  been  con- 
tinuously from  the  time  he  acquired  the  conveyance  from 
Lyman,  in  1903,  and  that  no  notice  was  given  him  of  the 
expiration  of  "the  time  for  redemption. 

Appellants  contend  that  the  court  erred  in  decreeing 
part  of  the  costs  against  them.  No  tender  of  the  amount 
due  the  holder  of  the  tax  deed  was  made  before  the  bill 
was  filed.  In  his  bill  complainant  alleges  he  is  ready  and 
willing  and  offers  to  pay  to  defendants,  or  the  party  in- 
terested, the  taxes,  penalties  and  costs  paid,  as  equity  may 
require.  Under  these  conditions  it  is  claimed  the  costs 
should  have  all  been  decreed  against  appellee.  Appellants 
had  no  interest  in  the  premises  except  by  virtue  of  the  deed 
of  the  county  clerk  to  Jacob  Glos.  He  purchased  the  prem- 
ises on  October  20,  1905,  at  a  sale  for  the  non-payment  of 
a  special  assessment,  and  paid  therefor  $37.27.  There  was 
no  redemption  from  this  sale,  and  a  deed  was  issued  to 
Jacob  Glos  by  the  county  clerk  September  24,  1908.  No 
notice  was  given  to  appellee  ofc  the  expiration  of  the  time 
of  redemption  from  this  sale,  as  is  required  by  statute,  and 
the  decree  properly  found  that  the  deed  to  Jacob  Glos  was 
void.  The  master  reported  that  appellants  offered  no  evi- 
dence to  show  the  amount  due  by  reason  of  said  tax  sale 
and  deed  issued  in  pursuance  thereof;  that  they  failed  to 
appear  promptly  when  the  case  was  on  hearing  before  him 
and  failed  to  appear  and  support  their  objections  to  the 
master's  report,  and  the  master's  conclusion  was  that  the 
answers  of  appellants  were  not  filed  in  good  faith  but  for 
the  purpose  of  delay,  simply,  and  he  recommended  that  one- 
half  of  the  costs  be  taxed  against  appellants.  The  decree 
ordered  that  appellants  pay  one-half  the  costs,  said  one- 
half  being  $26.40.  This,  we  think,  was  erroneous.  We 
find  nothing  in  the  record  that  in  our  opinion  authorized 
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the  taxing  of  these  costs  to  appellants.  If  appellee  had 
wished  to  relieve  himself  of  costs  he  should  have  made  a 
tender  before  filing  his  bill  and  kept  the  tender  good.  Gage 
v.  Goudy,  141  111.  215. 

The  decree  will  be  modified  by  reversing  the  order  tax- 
ing costs  below  to  appellants,  but  in  all  other  respects  the 
decree  is  affirmed.  The  costs  of  this  appeal  will  be  taxed 
one-half  to  appellants  and  one-half  to  appellee. 

Decree  modified  and  affirmed. 


The  People  of  the  State  of  Ijxinois,  Defendant  in  Er- 
ror, vs.  Newton  C.  Blevins,  Plaintiff  in  Error. 

Opinion  Hied  October  25,  igu. 

1.  Criminal  law — when  it  will  be  presumed  that  the  jury  were 
sworn.  The  return  of  the  indictment  and  the  presence  of  the  ac- 
cused at  the  trial  and  when  judgment  was  pronounced  upon  the 
verdict  against  him  must  affirmatively  appear  from  the  record,  but 
where  the  court  has  jurisdiction,  the  defendant  is  present  and  an- 
nounces himself  ready  for  trial  and  a  jury  is  empaneled  and  the 
cause  tried  without  objection,  it  will  be  presumed,  unless  the  con- 
trary is  shown,  that  the  jury  were  sworn. 

2.  Same — fact  thai  record  is  silent  affords  no  presumption  that 
jury  were  not  sworn.  The  fact  that  the  record  is  silent  on  the 
subject  affords  no  presumption,  in  the  absence  of  any  other  show- 
ing, that  the  jury  were  not  sworn. 

3.  Same — duty  of  court  in  appointing  counsel  for  a  defendant. 
In  appointing  counsel  for  a  defendant  who  is  unable  to  employ 
counsel,  it  is  the  duty  of  the  court  to  appoint  counsel  having  suf- 
ficient ability  and  experience  to  fairly  represent  the  defendant,  pre- 
sent his  defense  and  protect  him  from  oppression. 

4.  Same — court  must  exercise  discretion  in  permitting  counsel 
paid  by  private  persons  to  assist  prosecution.  The  court  may,  in 
a  proper  case,  permit  counsel  paid  by  private  persons  to  assist  the 
State's  attorney  in  the  prosecution  of  a  criminal  case,  but  the 
court,  particularly  where  counsel  appointed  by  the  court  are  de- 
fending the  accused,  should  not  permit  counsel  for  the  accused  to 
be  overwhelmed,  on  account  of  their  inexperience,  by  the  ability 
and  numbers  of  the  counsel  assisting  the  prosecution. 
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5.  Same — parol  proof  that  the  defendant  has  been  convicted  of 
other  crimes  is  incompetent.  It  is  not  competent  to  prove  by  the 
accused,  on  cross-examination,  that  he  had  been  convicted  of  crime 
and  been  in  the  penitentiary  of  another  State,  nor  to  show  by  the 
clerk  of  a  circuit  court,  by  parol,  that  the  accused  had  pleaded 
guilty  to  a  crime  in  the  court  of  which  the  witness  was  clerk. 

6.  Same — when  rule  that  testimony  admitted  without  objection 
need  not  be  excluded  does  not  apply.  The  rule  that  a  party  who 
permits  evidence  to  be  introduced  without  objection  cannot  there- 
after move  to  exclude  it  because  it  is  unfavorable  does  not  apply 
against  the  defendant  in  a  criminal  case,  where  it  appears  that  the 
counsel  appointed  ,by  the  court  to  defend  him  were  inexperienced, 
and  did  not  realize,  at  the  time  the  evidence  was  admitted,  that  it 
was  incompetent,  though  they  discovered  that  fact  before  the  trial 
was  ended  and  moved  to  exclude  the  evidence. 

7.  Same — when  court  should,  of  its  own  motion,  refuse  to  ad- 
mit evidence.  Where  the  court,  in  spite  of  the  protest  of  counsel 
appointed  by  the  court  to  defend  one  accused  of  murder  that  they 
were  inexperienced  and  overmatched  by  the  array  of  counsel  for 
the  prosecution,  refuses  to  limit  the  number  of  counsel  assisting 
the  State's  attorney  or  to  assign  additional  experienced  counsel 
for  the  defense,  it  is  its  duty,  of  its  own  motion,  when  incompetent 
evidence  of  a  highly  prejudicial  character  is  not  objected  to  by 
defendant's  counsel,  to  refuse  to  admit  such  evidence. 

8.  Same — when  the  judgment  will  be  reversed  though  guilt  is 
clear.  Where  the  jury  in  a  murder  trial  fix  the  death  penalty  by 
their  verdict,  error  in  admitting  incompetent  evidence  of  a  highly 
prejudicial  character,  and  in  permitting  the  trial  to  be  conducted 
by  an  array  of  counsel  for  the  prosecution  which  overwhelmed  the 
inexperienced  counsel  appointed  for  the  accused  by  the  court,  will 
require  a  reversal  of  the  judgment  although  the  evidence  of  guilt 
may  be  clear.     {People  v.  Cleminson,  250  111.  135,  distinguished.) 

9.  Same — instruction  should  not  assume  fact  which  jury  are  to 
determine.  In  a  murder  trial,  where  the  defense  denies  the  suffi- 
ciency of  the  evidence  to  identify  the  body  found  as  that  of  the 
person  alleged  to  have  been  murdered  and  does  not  concede  that 
such  person  is  dead  or  that  he  was  killed,  those  questions  are  to 
be  determined  by  the  jury,  and  it  is  error  to  assume  in  the  in- 
structions that  such  person  is  dead  and  that  he  was  killed. 

10.  Same — an  instruction  should  explain  the  term  "successfully 
impeached."  An  instruction  informing  the  jury  of  their  right  to 
disregard  the  uncorroborated  testimony  of  witnesses  who  have 
been  "successfully  impeached"  is  improper,  where  no  explanation 
of  the  meaning  of  that  term  is  given. 
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Writ  of  Error  to  the  Circuit  Court  of  Johnson  county; 
the  Hon.  Wiluam  N.  Butler,  Judge,  presiding. 

Charles  J.  Huffman,  and  O.  R.  Morgan,  for  plain- 
tiff in  error. 

W.  H.  Stead,  Attorney  General,  Thomas  H.  Sheri- 
dan, State's  Attorney,  and  Joel  C.  Fitch,  (Noleman  & 
Smith,  and  D.  T.  Hartweu*,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Newton  C.  Blevins,  was  indicted  at 
the  August  term,   1910,  of  the  circuit  court  of  Johnson 
county  for  the  murder  of  James  DePalma,  an  Italian,  em- 
ployed by  the  Carter  Construction  Company  as  foreman  of 
a  construction  gang  which  had  been  engaged  in  construct- 
ing a  railroad  near  Marion,  Illinois.    Plaintiff  in  error  was 
a  coal  miner  living  at  Scottsboro,  Williamson  county.    On 
June  7,  1910,  he  and  Luke  Newton,  with  four  others,  went 
to  a  place  known  as  "Mason's  Tank,"  in  Johnson  county, 
on  a  fishing  expedition.     They  had  with  them  a  tent  and 
fishing  outfit.    Mason's  tank  is  one  of  the  tanks  on  the  Big 
Four  railroad  from  which  locomotives  are  supplied  with 
water  and  is  located  just  north  of  Cache  creek.     The  rail- 
road at  this  place  runs  in  a  south-westerly  direction.    North 
of  the  tank  is  a  small  lake  covering  about  two  acres.    Con- 
necting with  it  from  the  north  is  Cypress  creek,  a  stream  or 
slough  about  forty  or  fifty  feet  wide  and  a  quarter  of  a  mile 
in  length.    On  the  west  side  of  this  slough  the  land  is  high 
and  on  the  east  side  it  is  low  and  marshy  and  covered  with 
dense  brush  and  weeds.    At  the  south  end  of  the  lake  there 
is  a  concrete  dam  about  thirty  feet  wide,  near  which  the 
party  of  which  plaintiff  in  error  was  a  member  pitched  their 
tent.     John  Malee  and  James  Bean,  miners  from  Saline 
county,  were  also  on  a  camping  and  fishing  trip  and  their 
tent  was  located  near  by.     The  mines  at  that  time  were 
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closed  on  account  of  a  strike  and  had  been  since  April  I. 
On  the  morning  of  June  10  all  the  party  except  plaintiff  in 
error  and  Newton  returned  to  Marion.  Before  leaving  they 
were  instructed  to  buy  some  provisions  for  plaintiff  in  er- 
ror and  Newton  at  Marion  and  send  the  same  by  express 
to  Karnak,  a  station  about  a  mile  south  ^  of  Mason's  tank. 
Plaintiff  in  error  told  them  he  had  no  money  with  which  to 
pay  the  express  on  the  provisions  to  be  sent,  and  one  of 
them  gave  him  a  quarter  for  that  purpose.  Plaintiff  in 
error  went  to  the  water  tank  with  those  who  were  leaving, 
and  after  they  boarded  the  train  he  started  to  return  to 
the  camp.  While  walking  along  the  track  he  met  James 
DePalma,  with  whom  he  was  acquainted,  who  stated  to 
him  that  he  was  going  to  visit  his  brother,  who  was  work- 
ing six  miles  beloW  Karnak.  At  plaintiff  in  error's  invi- 
tation he  went  over  to  the  camp.  He  was  introduced  to 
Newton  and  the  three  of  them  took  several  drinks  of 
whisky.  Dtfring  the  conversation  which  followed,  DePalma 
showed  them  $100  in  money  and  a  certificate  of  deposit  on 
a  bank  in  Metropolis,  Illinois,  for  $300.  DePalma  stayed 
but  a  short  time  and  then  went  away,  returning  again  about 
noontime.  According  to  the  testimony  for  the  People,  De- 
Palma was  last  seen  eating  dinner  with  plaintiff  in  error 
while  Newton  was  sleeping  off  a  drunk  in  the  tent.  For 
some  reason  plaintiff  in  error  and  Newton  abandoned  their 
previous  intention  of  remaining  at  the  camp  and  on  the 
afternoon  of  June  10  returned  home.  DePalma  was  never 
seen  alive  afterwards.  The  conduct  of  plaintiff  in  error, 
and  the  exhibition  by  him  of  considerable  sums  of  money 
and  the  cashing  by  him  of  the  certificate  of  deposit  issued 
to  DePalma,  caused  suspicion  to  be  directed-  against  him 
and  a  search  to  be  made  for  the  body  in  the  neighborhood 
of  the  tent  occupied  by  him  and  his  friends  while  fishing. 
On  July  2  a  body  so  badly  decomposed  as  to  be  unrecog- 
nizable from  its  features  was  found  in  the  brush  on  the  east 
side  of  the  slough.     There  were  one  or  two  bullet  holes 
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through  one  side  of  the  skull,  and  lead  was  lodged  in  and 
taken  from  the  opposite  side.    Physicians  testified  that  these 
wounds  were  sufficient  to  cause  immediate  death.    Relatives 
and  acquaintances  of  DePalma  testified  that  they  recognized 
the  skeleton  as  his  from  dental  work  done  on  the  teeth  and 
a  chip  being  broken  off  of  one,  also  from  a  hat  found  with 
the  skeleton  and  the  shoes  on  its  feet.    The  facts  and  cir- 
cumstances proven  by  the  prosecution  tending  to  show  that 
plaintiff  in  error  murdered  DePalma  and  robbed  him  were 
very  strong.     He  attempted  to  explain  his  possession  of 
money  immediately  after  June  10  and  how  he  happened  to 
cash  the  certificate  of  deposit.    He  testified  that  he  had  over 
$100  saved  up  at  that  time,  and  that  after  he  and  Newton 
returned  home  Newton  exhibited  the  certificate  of  deposit 
and  asked  him  to  cash  it ;  that  Newton  gave  him  to  under- 
stand he  won  the  certificate  in  some  game  with  DePalma, 
and  promised  he  would  give  him  part  of  the  money  if  he 
would  get  the  certificate  cashed.     He  testified  he  took  the 
certificate  to  the  bank,  received  the  cash  for  it,  took  it  to 
Newton  and  Newton  gave  him  three  $20  bills.     The  tes- 
timony of  plaintiff  in  error  was  contradicted  by  that  of 
Xewton  and  some  other  witnesses.     Newton  testified  he 
could  neither  read  nor  write.     The  certificate,  when  pre- 
sented at  the  bank,  was  endorsed  with  the  names  of  De- 
Palma and  plaintiff  in  error.    The  cashier  of  the  bank  that 
issued  the  certificate  of  deposit  testified  he  could  not  say  the 
signature  of  DePalma  on  the  back  of  it  was  in  DePalma's 
handwriting,  but  in  his  opinion  it  was.     Mike  DePalma,  a 
brother  of  James  DePalma,  and  T.  H.  Walker,  the  con- 
tractor for  whom  James  DePalma  was  foreman,  testified  the 
signature  on  the  back  of  the  certificate  of  deposit  was  not 
in  the  handwriting  of  James  DePalma.    The  certificate  was 
cashed  at  the  Marion  State  and  Savings  Bank  in  Marion, 
and  the  cashier  of  that  bank  testified  he  asked  plaintiff  in 
error,   before  cashing  it,  if  the  signature  was  DePalma's 

and  why  DePalma  gave  the  certificate  to  him ;  that  plaintiff 
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in  error  said  the  signature  was  DePalma's  and  that  he  had 
traded  him  some  property  for  the  certificate.  Plaintiff  in 
error  testified  Newton  told  him  to  make  that  explanation  if 
the  bank  made  any  inquiry  as  to  how  he  came  in  possession 
of  the  certificate.  Newton  denied  this.  Plaintiff  in  error 
had  considerable  money  on  his  way  home  on  June  10  with 
Newton.  Newton  testified  he  showed  him  his  pocketbook 
with  a  "wad"  of  money  stuffed  into  it,  but  the  witness  had 
no  knowledge  of  the  amount.  The  conductor  of  the  train 
they  boarded  to  go  home  testified  plaintiff  in  error  exhibited 
to  him  a  $20  bill. 

The  foregoing  is  the  substance  of  a  part,  only,  of  the 
testimony,  but  as  the  judgment  must  be  reversed  for  the 
reasons  hereafter  stated,  we  do  not  deem  it  necessary  or 
important  to  further  detail  the  evidence  or  its  substance. 

Error  was  assigned  that  the  record  as  certified  by  the 
clerk  did  not  show  (1)  the  date  of  the  return  of  the  in- 
dictment; (2)  that  it  did  not  show  of  whom  the  jury  em- 
paneled to  try  the  case  was  composed  or  that  they  were 
sworn;  and  (3)  did  not  show  plaintiff  in  error  was  present 
in  court  throughout  the  trial  and  when  the  verdict  of  the 
jury  was  returned.  Other  objections  to  the  sufficiency  of 
the  record  we  do  not  regard  of  sufficient  importance  to  re- 
quire specific  mention. 

At  the  February  term  of  this  court  a  diminution  of  the 
record  was  suggested  by  the  Attorney  General,  and  on  his 
motion  a  writ  of  certiorari  was  issued  to  the  clerk  of  the 
circuit  court  of  Johnson  county  commanding  him  to  send 
up  a  true  and  complete  transcript.  Notice  was  thereupon 
given  plaintiff  in  error  and  his  counsel  by  the  People  that 
at  the  March  term,  191 1,  of  the  Johnson  county  circuit 
court  the  People  would  move  the  court  to  re-docket  the 
cause  and  amend  the  record  certified  by  the  clerk  so  as  to 
make  it  speak  the  truth.  Such  proceedings  were  had  at 
said  March  term  that  the  court  found  that  in  the  record 
as  written  up  by  the  clerk  there  were  many  errors,  mistakes 
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and  misprisions  made  by  him  and  the  record  was  amended. 
As  amended  the  objections  made  to  it  as  originally  certified 
are  obviated.     Counsel  for  plaintiff  in  error  contend  that 
the  court  erred  in  amending  the  record,  for  the  reason,  it 
is  claimed,  there  was  no  note,  memorandum  or  memorial 
paper  in  the  files  of  the  case  or  upon  the  records  of  the 
court  from  which  the  amendment  was  authorized.     There 
is  no  basis  for  this  claim,  unless  it  be  with  reference  to  the 
amendment  showing  that  the  jury  were  sworn.    We  do  not 
find  that  any  note,  memorandum  or  memorial  paper  was 
offered  in  aid  of  this  amendment.    The  record  does  suffi- 
ciently show  a  jury  was  empaneled,  the  names  of  the  men 
composing  it,  that  the  case  was  tried  before  said  jury,  be- 
ginning August  17,  and  the  verdict  was  returned  August  20. 
The  record  does  not  show,  and  it  is  not  asserted  by  counsel, 
that  the  jury  were  not,  in  fact,  sworn  to  try  the  case,  but 
it  is  not  affirmatively  shown  by  the  record  that  the  jury 
were  sworn.     No  such  question  was  raised  when  the  jury 
was  empaneled  nor  at  any  time  during  the  trial,  nor'  was 
this  question  raised  by  the  motion  for  a  new  trial,  which 
was  in  writing  and  specifically  assigned  the  grounds  upon 
which  a  new  trial  was  asked.     Even  if  the  amendment  of 
the  record  in  this  respect  was  unauthorized, — and  as  to  this 
question  the  record  must  stand  as  originally  written  up  by 
the  clerk, — this  assignment  of  error  cannot  be  sustained. 
Some  things  must  affirmatively  appear  from  the  record,  such 
as  the  return  of  the  indictment,  the  presence  of  the  accused 
at  the  trial  and  when  judgment  is  pronounced  upon  the 
verdict  against  him,  but  where,  as  here,  the  court  had  juris- 
diction, the  defendant  was  present  and  announced  himself 
ready  for  trial,  and  thereupon  a  jury  was  called,  empan- 
eled and  the  cause  tried  without  objection,  it  will  be  pre- 
sumed the  jury  were  sworn,  unless  the  contrary  is  shown. 
The  burden  is  upon  the  party  alleging  the  error  to  sustain 
it.    Because  the  record  is  silent  as  to  whether  the  jury  were 
sworn  affords  no  presumption,  in  the  absence  of  any  other 
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showing,  that  they  were  not  sworn.  In  Morton  v.  People, 
47  111.  468,  it  was  assigned  for  error  that  it  did  not  appear 
from  the  record  a  sworn  officer  attended  the  jury  in  their 
retirement.  The  court  held  that  in  the  absence  of  a  show- 
ing to  the  contrary  it  would  be  presumed  a  sworn  officer 
did  attend  the  jury;  that  it  was  the  duty  of  the  court  to 
require  this  to  be  done,  and  in  the  absence  of  evidence  to 
the  contrary  it  would  be  presumed  the  court  performed  its 
duty  in  this  regard. 

Plaintiff  in  error  had  no  means  to  employ  counsel,  and 
when  the  indictment  was  returned  against  him  the  court 
appointed  two  lawyers  from  the  Johnson  county  bar  to  de- 
fend him.  The  indictment  was  returned  into  court  on  the 
15th  day  of  August,  1910,  and  on  the  same  day  plaintiff  in 
error  was  arraigned,  counsel  appointed  for  him  and  the  case 
set  for  trial  August  17,  at  which  time  the  trial  was  entered 
upon.  The  State's  attorney  of  Johnson  county,  the  State's 
attorney  of  Williamson  county,  George  White,  of  William- 
son county,  and  George  W.  English,  of  Johnson  county,  all 
appeared  for  the  prosecution.  On  the  18th  day  of  August, 
and  after  but  three  jurors  had  been  accepted,  one  of  the 
counsel  appointed  to  defend  plaintiff  in  error  presented  his 
motion  and  affidavit  asking  that  the  State's  attorney  of 
Williamson  county,  White  and  English  be  not  permitted  to 
appear  and  assist  the  prosecution.  The  affidavit  stated  that 
plaintiff  in  error's  counsel  had  not  had  sufficient  time  to 
acquaint  themselves  with  his  defense  and  prepare  the  case 
for  trial ;  that  they  had  had  but  limited  experience  in  the 
trial  of  such  cases;  that  one  of  them  had  been  engaged  in 
the  practice  of  law  less  than  two  years ;  that  the  other  one 
had  given  most  of  his  attention  to  the  practice  in  civil  cases 
and  had  a  limited  experience  in  the  practice  in  criminal  law  ; 
that  said  counsel  were  greatly  overmatched  in  experience 
and  numbers  by  counsel  appearing  for  the  People,  three  of 
whom  had  no  connection  with  the  office  of  State's  attorney 
of  Johnson  county  but  were  employed  and  paid  by  outside 
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parties  for  their  services;  that  by  reason  of  the  superiority 
of  counsel  appearing  foe  the  State  in  ability,  experience  and 
number,  plaintiff  in  error  was  being  oppressed  and  was  in 
danger  of  losing  his  life  or  liberty  on  account  of  such  op- 
pression.   The  court  denied  the  motion  and  refused  to  limit 
the  number  of  counsel  for  the  People  and  permitted  the 
four  lawyers  named  to  prosecute  the  case  to  its  conclusion. 
This  ruling  of  the  court  is  assigned  for  error.    An  exam- 
ination of  this  record  convinces  us  that  this  ruling  of  the 
court  was  erroneous.     In  Hayner  v.  People,  213  111.  142, 
it  was  held  to  be  not  beyond  the  power  of  'the  court  to 
permit  counsel  paid  by  private  parties  to  assist  the  State's 
attorney  where  there  is  no  oppression  of  the  defendant  or 
injustice  to  him.    The  court  said  (p.  147)  :    "In  granting 
such  permission  the  court  should  see  that  the  criminal  law 
is  not  being  used  to  gratify  malice  or  personal  ends,  but 
cases  frequently  arise  where  the  administration  of  public 
justice  requires  that  the  State's  attorney  should  have  as- 
sistance.    There  are  cases  where  the  State's  attorney  is 
clearly  outclassed  and  overmatched  by  counsel  for  the  de- 
fendant.    Such  matters  must  be  left  largely  to  the  discre- 
tion of  the  court,  whose  duty  it  is  to  prevent  oppression  of 
the  defendant  and  to  permit  such  assistance  as  fairness  and 
justice  may  require.     It  might  be  a  wrong  and  oppression 
to  a  defendant  to  permit  able  and  experienced  counsel  em- 
ployed by  private  parties  to  assist  a  competent  State's  at- 
torney in  a  contest  with  inexperienced  or  inefficient  counsel 
for  the  defense."    It  does  not  appear  from  that  case  that 
the  defendant  was  unable  to  employ  his  own  counsel  or  that 
he  was  defended  by  counsel  appointed  by  the  court.    If  the 
law  as  stated  in  the  case  referred  to  applies  where  the 
defendant  is  able  to  and  does  employ  his  own  counsel,  it 
would  seem  that  it  would  apply  with  greater  force  where  he 
is  unable  to  employ  counsel  and  they  are  appointed  by  the 
court.     When  a  court  is  called  upon  to  appoint  counsel  for 
a  defendant  in  a  criminal  case  who  is  unable  to  employ 
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counsel  for  himself,  it  is  the  duty  of  the  court  to  see  that 
counsel  is  assigned  having  sufficient  ability  and  experience 
to  fairly  represent  the  defendant,  present  his  defense  and 
protect  him  from  undue  oppression.  Oppression  may  re- 
sult to  a  defendant  defended  by  young  and  inexperienced 
counsel  where  he  is  prosecuted  by  an  array  of  experienced 
and  able  attorneys*  either  in  arriving  at  a  conclusion  as  to 
his  guilt  or  innocence  of  the  charge  or  in  determining  upon 
the  punishment  to  be  inflicted  upon  him  where  he  is  found 
guilty.  There  can  be  no  doubt  of  the  right  of  a  court  to 
permit  counsel  employed  by  private  parties  to  assist  the 
State's  attorney,  but  this  discretionary  power  should  never 
be  abused  by  permitting  counsel  for  the  defendant  to  be 
overwhelmed,  on  account  of  their  inexperience,  by  the  num- 
ber and  ability  of  counsel  assisting  the  State's  attorney; 
and  this  discretion  should  be  exercised  with  greater  caution 
where  the  counsel  are  appointed  by  the  court  than  where 
they  are  his  own  voluntary  selection.  Consciousness  of 
counsel,  in  this  case*,  of  their  inferiority  in  knowledge  and 
experience  to  counsel  representing  the  prosecution  could 
hardly  fail  to  intimidate  and  embarrass  them  in  their  ef- 
forts to  represent  their  client.  This  record  shows  that  by 
reason  of  the  inexperience  of  plaintiff  in  error's  counsel  in- 
competent evidence  of  a  highly  prejudicial  nature  was  intro- 
duced by  the  prosecution  on  the  trial.  No  reason  appears  in 
this  case  why  so  large  an  array  of  counsel  for  the  prosecu- 
tion, composed  of  experienced  lawyers,  should  be  thought 
necessary  to  a  fair  and  impartial  trial.  In  our  opinion  the 
court  should  have  limited  the  number  of  lawyers  assisting 
the  State's  attorney  to  one,  or  should  have  appointed  addi- 
tional experienced  counsel  to  represent  plaintiff  in  error. 

On  cross-examination  the  plaintiff  in  error  was  asked  if 
he  had  ever  been  in  the  penitentiary  in  Kentucky,  and  an- 
swered he  had.  He  was  asked  what  for,  and  answered  for 
shooting  a  fellow.  He  was  also  asked  if,  on  an  occasion 
and  at  a  place  named,  a  short  time  after  June  10,  he  ex- 


fct.  '11J  The  People  v.  Blevins.  391 

hibited  some  money  and  wanted  to  pay  the  State's  attorney 
a  fine.     He  answered  he  did, — that  he  had  $40.     He  was 
then  asked  if  a  fine  of  $80  was  not  assessed  against  him  for 
the  larceny  of  a  lady's  suit-case  at  the  depot,  and  if  he 
paid  it,  to  all  of  which  he  answered  yes.     Albert  Blevins, 
brother  of  plaintiff  in  error,  testified  he  lived  near  plaintiff 
in  error  and  had  borrowed  money  of  him  between  March  23 
and  June  10,  and  between  those  dates  he  had  seen  plaintiff 
in  error  with  money  at  different  times.    On  cross-examina- 
tion he  was  asked  if  he  did  not  know  plaintiff  in  error  had, 
since  the  last  day  of  March,  been  in  jail  charged  with  steal- 
ing a  lady's  suit-case  and  had  not  been  able  to  work  and 
that  he  could  not  raise  the  money  or  give  bond  to  get  out 
of  jail, — all  of  which  questions  were  answered  in  the  af- 
firmative.    L.  O.  Caplinger,  deputy  circuit  clerk  of  Wil- 
liamson county,  testified  for  the  People  that  he  was  present 
when  plaintiff  in  error  pleaded  guilty  to  larceny  in  Wil- 
liamson county;  that  it  occurred  June  21,  1910,  and  a  fine 
of  $80  was  imposed  and  was  paid  by  plaintiff  in  error. 
Emery  Morgan,  son-in-law  of  plaintiff  in  error,  testified  in 
his  behalf,  and  his  testimony,  if  believed,  would  tend  to 
throw  suspicion  against  Newton.    On  cross-examination  he 
was  asked  if  a  short  time  after  his  father-in-law's  arrest  he 
and  Al  Blevins,  a  brother  of  plaintiff  in  error,  did  not  go 
out  near  the  home  of  Newton  and  raise  trouble  and  try  to 
intimidate  him.    He  answered  he  was  not  the  cause  of  the 
disturbance  and  was  not  arrested.     He  had  not  been  asked 
if  he  had  been  arrested,  but  after  he  said  he  did  not  cause 
the  disturbance  and  was  not  arrested  he  was  asked  if  he 
knew  who  was  arrested  for  it,  and  said  he  was  not  ar- 
rested,— that  the  deputy  sheriff  told  him  to  come  in  Monday 
and  give  bond.     No  objection  was  made  to  any  of  this  tes- 
timony at  the  time  it  was  offered,  but  after  the  evidence 
had  been  concluded  counsel  for  plaintiff  in  error  moved  the 
court  to  exclude  it  on  the  ground  that  it  was  incompetent, 
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assigning  the  reasons  for  claiming  it  was  incompetent.    The 
motion  was  denied  and  an  exception  preserved. 

There  may  be  some  basis  for  claiming  the  testimony  of 
Albert  Blevins  and  Emery  Morgan  was  competent  in  view 
of  the  connection  in  which  it  was  given,  but  it  is  not  and 
could  not  be  claimed  it  was  competent  to  prove  by  plaintiff 
in  error,  on  his  cross-examination,  that  he  had  been  con- 
victed of  a  crime  and  served  in  the  penitentiary  in  Ken- 
tucky, or  to  prove  by  the  clerk  of  the  circuit  court,  by 
parol,  that  he  pleaded  guilty  to  a  crime  in  the  circuit  court 
of  Williamson  county.  (Bartholomew  v.  People,  104  111. 
601;  McKevitt  v.  People,  208  id.  460.)  Counsel  for  de- 
fendant in  error  argue  that  this  testimony  was  admitted 
without  objection ;  that  counsel  for  plaintiff  in  error  could 
not  be  permitted  to  thus  allow  all  the  incompetent  questions 
to  be  answered  and  because  the  answers  were  prejudicial 
afterwards  move  to  exclude  the  evidence.  We  do  not  re- 
gard this  as  a  case  to  which  that  rule  is  applicable.  It  is 
very  evident  that  the  failure  of  counsel  for  plaintiff  in  er- 
ror to  object  t6  the  testimony  was  not  because  they  hoped 
for  favorable  answers  to  questions  asked.  It  is  apparent 
the  reason  they  did  not  object  when  the  testimony  was 
offered  was  that  they  did  not  know  it  was  incompetent. 
They  were  inexperienced  in  criminal  law,  one  of  them  hav- 
ing been  admitted  to  the  bar  less  than  two  years.  Such 
experience  as  they  may  have  had  in  the  practice  of  their 
profession  was  not  in  the  line  of  this  case.  Before  the  trial 
was  over  they  appear  to  have  discovered  that  the  evidence 
was  incompetent  and  they  then  moved  to  exclude  it.  The 
case  is  not  to  be  treated  as  a  case  where  the  party  is  able 
to  employ  counsel  and  selects  his  own  lawyer.  Counsel  for 
plaintiff  in  error  were  not  of  his  selection.  He  had  no 
means  to  employ  anyone,  and  the  court,  as  was  its  duty, 
appointed  counsel  to  defend  him.  Assuming,  as  defendant 
in  error  contends,  that  the  court  knew  something  of  the 
abilities  and  experience  of  counsel  appointed,  it  follows 
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he  must  have  known  that  they  were  not  well  equipped,  by 
experience  and  practice,  for  the  burden  placed  upon  them. 
They  protested  at  the  outset  that  they  were  inexperienced 
and  were  overmatched  by  the  array  of  able  and  experienced 
counsel  for  the  State.  The  court  refused  to  grant  their  ap- 
peal for  relief  from  this  situation,  and  having  done  so,  and 
counsel  for  plaintiff  in  error  being  compelled  to  go  on  with 
the  trial,  the  court  owed  it  to  plaintiff  in  error  to  see  to 
it  that  no  advantage  came  to  the  State  by  reason  of  the  in- 
experience of  counsel  selected  by  the  court  for  him.  When 
incompetent  evidence  so  prejudicial  in  character  as  that 
above  referred  to  was  sought  to  be  introduced  by  the  prose- 
cution, the  court  should  on  his  own  motion  have  interfered 
and  refused  to  allow  it.  Not  having  done  so,  the  motion 
to  exclude  it  should  have  been  allowed  when  it  was  made. 

Counsel  for  the  State  insist  that  even  if  the  court  did 
err  in  the  respects  pointed  out,  the  evidence  so  conclusively 
shows  the  guilt  of  the  plaintiff  in  error  that  the  judgment 
should  not  be  reversed.  It  is  true,  error  will  not  always 
reverse  in  criminal  cases  where  the  guilt  of  the  accused  is 
conclusively  shown,  (People  v.  Cleminson,  250  111.  135,) 
but  to  this  rule  there  are  some  exceptions.  In  murder  cases 
the  jury  fixes  the  punishment  to  be  inflicted,  and  the  leg- 
islature has  seen  fit  to  allow  a  wide  range  in  determining 
what  the  punishment  shall  be,  the  minimum  being  fourteen 
years  in  the  penitentiary  and  the  maximum  death.  In  this 
case  the  death  penalty  was  fixed  by  the  jury,  and  it  may 
well  be  that  the  weak  manner  in  which  plaintiff  in  error 
was  defended,  the  vigorous  manner  in  which  he  was  prose- 
cuted by  four  able  and  experienced  lawyers,  and  the  ad- 
mission in  evidence,  on  the  trial,  of  incompetent  testimony 
calculated  to  prejudice  and  degrade  plaintiff  in  error  in  the 
minds  of  the  jury,  influenced  the  jury  in  determining  the 
punishment  that  should  be  inflicted. 

In  Farris  v.  People,  129  111.  521,  the  defendant  was 
convicted  of  murder  and  sentenced  to  be  hanged.    Proof  of 
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defendant's  guilt  was  conclusive.  On  the  trial  the  prose- 
cution was  permitted  to  prove  that  after  the  murder  the 
defendant  ravished  the  wife  of  deceased,  who  had  formerly 
been  the  wife  of  defendant  but  had  been  divorced  from  him 
and  had  married  deceased.  It  clearly  appeared  that  the  as- 
sault upon  the  wife  was  no  part  of  the  motive  of  the  mur- 
der and  the  evidence  was  held  to  be  entirely  incompetent. 
It  was  insisted  in  that  case  by  the  State  that  the  proof  of 
the  defendant's  guilt  was  so  overwhelming  (the  killing  un- 
der circumstances  showing  no  provocation  whatever  having 
been  proved  by  an  eye-witness)  that  the  admission  of  the 
testimony  as  to  the  assault  upon  the  wife  of  the  deceased 
was  harmless  error.  The  court  said  (p.  533)  :  "If  the  only 
punishment  for  the  crime  of  murder  in  this  State  was  death 
the  point  would  be  entitled  to  weight.  If  it  was  within  the 
province  of  the  court  to  assume  that  the  jury  would  have 
inflicted  the  death  penalty  because  the  proof  of  guilt  justi- 
fied it,  or  if  our  decision  was  to  affect  this  case  alone,  we 
might  hesitate  to  order  a  reversal  on  this  theory.  The  leg- 
islature has  seen  fit  to  clothe  juries  with  a  wide  discretion 
in  fixing  the  punishment  to  be  inflicted  upon  one  convicted 
of  murder.  Every  defendant  on  trial  for  that  crime  is  en- 
titled to  the  full  benefit  of  the  statute.  When  all  else  has 
failed  him  he  has  a  right  to  stand  before  a  jury  unpre- 
judiced by  incompetent,  irrelevant  evidence  and  appeal  to 
them  to  spare  his  life.  It  is  impossible  for  us  to  know 
what  the  jury  in  this  case  would  have  done  but  for  the  in- 
troduction of  this  incompetent  evidence,  much  less  is  it  our 
province  to  say  what  they  should  have  done,  and  no  opinion 
is  expressed  on  that  subject.  We  can  only  judge  of  the 
influence  of  such  testimony  upon  the  minds  of  the  jury  by 
experience  and  observation  common  to  us  all." 

Whatever  view  we  might  entertain  of  our  duty  in  this 
case  if  the  punishment  had  been  fixed  at  less  than  the  maxi- 
mum, to  say  that,  notwithstanding  important  rights  plaintiff 
in  error  was  entitled  to  under  the  law  were  not  accorded 
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him  on  the  trial  and  his  punishment  fixed  at  death,  we  think 
he  was  not  prejudiced,  and  that  the  verdict  of  the  jury 
must  have  been  the  same  and  the  punishment  fixed  at  death 
even  if  he  had  been  accorded  the  rights  he  was  entitled  to, 
would  be  to  establish  a  dangerous  precedent  and  one  not 
justified  by  the  law  or  the  natural  instincts  of  humanity. 

It  is  contended  that  the  court  erred  in  giving  instruc- 
tions offered  by  the  People  and  in  refusing  instructions  of- 
fered by  plaintiff  in  error.  Instruction  No.  3  given  for  the 
People  is  as  follows : 

"You  are  instructed  that  the  term,  'in  the  peace  of  the 
People,'  as  used  in  the  statute  defining  murder  and  in  the 
indictment  in  this  case  and  in  these  instructions,  means,  in 
effect,  that  the  deceased,  James  DePalma,  at  the  time  he 
was  killed,  and  immediately  prior  thereto,  had  not  done 
anything  to  forfeit  his  right  to  live." 

It  is  contended  that  this  instruction  assumes  that  James 
DePalma  was  dead  and  that  he  was  killed.  Plaintiff  in  er- 
ror denied  the  sufficiency  of  the  evidence  to  identify  the 
body  found  as,  the  body  of  James  DePalma  and  never  con- 
ceded that  he  had  been  killed  or  that  he  was  dead.  Whether 
or  not  DePalma  was  dead  and  had  been  killed  were  ques- 
tions for  the  jury  to  determine,  and  it  was  error  to  give 
an  instruction  which  assumed  those  facts  to  be  true.  The 
same  objection  is  made  to  instructions  Nos.  7,  9,  17,  23,  24 
and  26.  These  instructions  speak  of  DePalma  as  "the  de- 
ceased," or  "the  deceased,  James  DePalma."  For  the  rea- 
sons above  mentioned  these  instructions  should  have  been 
modified  or  refused. 

Instruction  No.  22  given  for  the  People  states  the 
weight  to  be  given  to  the  testimony  of  a  witness  who  has 
been  "successfully  impeached,"  and  tells  the  jury  that  if 
they  believe,  from  the  evidence,  that  the  testimony  of  any 
witness  is  untrue  or  unreliable  and  the  witness  has  been 
"succesfully  impeached"  on  some  material  matter  and  has 
not  been  corroborated  by  other  credible  evidence,  they  may 
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disregard  the  testimony  of  such  witness.  No  explanation 
was  given  of  the  meaning  of  the  term  "successfully  im- 
peached." Instructions  similar  to  this  were  condemned  in 
Chicago  City  Railway  Co,  v.  Ryan,  225  111.  287,  and  Metz- 
ger  v.  Manlove,  241  id.  113.  It  was  there  said  that  in  the 
absence  of  an  explanation  of  the  meaning  of  the  term  "suc- 
cessfully impeached"  the  jury  might  consider  witnesses  who 
were  contradicted  as  having  been  impeached,  "even  though 
they  might  not  believe  that  such  contradicted  witnesses  had 
willfully  testified  falsely  as  to  any  material  matter  or  even 
though  the  contradiction  may  have  been  as  to  an  immaterial 
matter."    This  instruction  should  have  been  refused. 

We  find  no  other  substantial  error  in  the  rulings  of  the 
court  in  giving  and  refusing  instructions. 

For  the  errors  indicated,  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sarah  J.  Paine,  Plaintiff  in  Error,  vs.  Lura  M.  Paine 
Doughty  et  al.  Defendants  in  Error. 

Opinion  filed  October  25,  1011. 

1.  Judgments  and  decrees — consent  decree  cannot  be  reviewed. 
A  decree  which  merely  records  an  agreement  of  the  parties  and 
by  their  consent  directs  that  they  shall  perform  it  is  not  a  judicial 
determination  of  the  rights  of  the  parties  by  the  consideration  of 
the  court,  and  such  a  decree  cannot  be  reviewed  by  appeal,  writ  of 
error  or  bill  of  review. 

2.  Contracts — mistake  of  law  by  one  party  to  a  contract  is  not 
ground  for  setting  it  aside,  A  mistake  of  law  by  one  of  the  par- 
ties to  a  contract  deliberately  reduced  to  writing  and  executed  is 
not,  of  itself,  a  sufficient  reason  for  setting  it  aside,  where  such 
mistake  is  not  induced  by  the  other  party.  • 

3.  Same — when  contract  cannot  be  set  aside  as  being  of  fraud- 
ulent character.  A  written  contract  cannot  be  set  aside  upon  the 
ground  that  it  is  fraudulent  where  the  alleged  fraudulent  provi- 
sions appear  upon  the  face  of  the  contract  so  that  they  were  equally 
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open  to  the  knowledge  of  both  parties,  and  there  is  nothing  in  the 
complainant's  bill  to  show  by  whom  the  writing  was  prepared,  or 
that  either  party  urged  its  acceptance  upon  the  other  or  was  mis- 
led or  induced  to  accept  and  execute  it  by  any  statement  of  the 
other  as  to  its  meaning  or  legal  effect. 

4.  Jurisdiction — equity  will  not  assume  jurisdiction  merely  to 
declare  legal  title.  Where  purely  legal  titles  are  involved  and  no 
other  relief  is  asked,  equity  will  not  assume  jurisdiction  to  declare 
such  legal  titles  but  will  remit  the  parties  to  their  remedies  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Mazzini  Si,usser,  Judge,  presiding. 

Fayette  M.  Paine  died  in  May,  1898,  leaving  Sarah  J. 
Paine,  his  widow,  and  Lura  M.  Paine,  his  only  child.  The 
latter  conveyed  to  the  widow,  her  mother,  all  her  interest 
in  the  real  estate  involved  in  this  suit  and  other  real  estate, 
and  afterward  married  A.  C.  Doughty.  Two  children  were 
born  to  them.  Afterward  Lura  M.  Paine  Doughty  filed  a 
bill  in  the  circuit  court  of  DeKalb  county  to  set  aside  her 
conveyance  to  her  mother.  While  the  cause  was  held  un- 
der advisement,  after  a  hearing  on  the  pleadings  and  evi- 
dence, the  parties  entered  into  a  written  stipulation  for  a 
settlement  of  it,  and  thereupon,  by  their  consent,  on  Janu- 
ary 23,  1905,  a  decree  was  entered  reciting  the  stipulation 
and  ordering  the  parties  to  stand  by  and  perform  the  ob- 
ligations by  them,  respectively,  undertaken  in  such  stipu- 
lation. Among  other  provisions  the  stipulation  contained 
the  following: 

"Third — That  the  south  half  (*/>)  of  the  south-west 
quarter  {%)  of  section  twenty-nine  (29),  and  the  south 
half  (}4)  of  the  north  half  (J/2)  of  the  south-west  quarter 
(J4)  of  said  section  twenty-nine  (29),  township  thirty- 
seven  (37),  north,  range  three  (3),  east  of  the  third  prin- 
cipal meridian,  shall  be  and  remain  the  absolute  property 
of  the  defendant,  Sarah  J.  Paine. 

"Fourth — That  the  possession,  control,  use,  rents,  is- 
sues and  profits  of  the  north  half  (y2)  of  the  north  half 


398  Paine  v.  Doughty.  [251 DL 

(yi)  of  the  south-west  quarter  (}4)  and  the  south  half 
(f/2)  of  the  north-west  quarter  (J4)  of  section  twenty- 
nine  (29),  township  thirty-seven  (37),  north,  range  three 
(3),  east  of  the  third  principal  meridian,  be  vested  in  the 
said  defendant,  Sarah  J.  Paine,  for  and  during  the  term 
of  her  natural  life  only,  subject  to  the  usual  conditions  of 
payment  of  taxes  and  keeping  up  of  repairs  incident  to  life 
estates  generally. 

"Sixth — It  is  hereby  further  stipulated  and  agreed  that 
all  the  estate  of  which  said  Sarah  J.  Paine  shall  die  seized 
and  possessed,  of  whatever  kind  and  character,  including 
the  real  estate  hereinbefore  mentioned  as  vesting  in  her  in 
fee,  or  any  property  or  estate  for  which  said  real  estate, 
or  any  portion  thereof,  may  be  exchanged  during  her  life- 
time, shall  upon  her  death  be  distributed  in  accordance  with 
the  terms  of  the  last  will  and  testament  of  said  Sarah  J. 
Paine  introduced  and  read  in  evidence  in  this  case;  and  it 
is  further  agreed  that  said  last  will  and  testament  is  hereby, 
and  by  the  decree  of  this  court  shall  be,  made  irrevocable 
except  as  to  article  first  of  said  will,  disposing  of  the  per- 
sonal property  of  the  testatrix  and  her  burial  lot  in  Precinct 
cemetery,  and  as  to  said  clause  it  shall  not  be  construed  and 
shall  not  operate  to  vest  any  personalty  derived  from  sale 
or  mortgage  of  any  of  said  real  estate  in  any  party  or  pax- 
ties  that  would  not  take  said  real  estate  if  it  had  not  been 
sold  or  mortgaged  by  said  Sarah  J.  Paine  in  her  lifetime, 
and  as  to  any  personal  property  that  the  said  Sarah  J. 
Paine  may  die  possessed,  other  than  personal  property  de- 
rived from  sale  or  mortgage  of  said  real  estate  or  any  part 
thereof,  she  may  make  such  disposition  as  she  sees  fit." 

The  will  mentioned  in  the  sixth  paragraph  of  the  stipu- 
lation contained,  among  others,  the  following  provisions : 

"Article  second — I  hereby  give,  devise  and  bequeath 
unto  my  executor  and  trustee  my  real  property,  consisting 
of  240  acres  farm  lands,  together  with  all  the  hereditaments 
and  appurtenances  thereunto  belonging,  all  being  situated  in 
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Paw  Paw  township,  DeKalb  county,  State  of  Illinois,  in 
trust,  as  follows : 

"Article  third — I  direct  that  my  executor  and  trustee 
shall  let,  lease  and  so  manage  the  said  farm  lands  in  a  man- 
ner to  yield  the  safest  and  greatest  income  obtainable. 

"Article  fourth — I  direct  that  all  the  rents,  profits  and 
income  of  the  trust  estate,  after  deducting  all  proper  ex- 
penses, be  paid  by  my  executor  and  trustee  to  my  only 
child,  Lura  M.  Doughty,  during  her  lifetime. 

"Article  fifth — I  direct  that  the  trust  estate  go  to  the 
children  of  my  daughter,  if  any  exist  at  the  time  of  her 
decease.  If  none  exist,  I  direct  that  it  go  to  my  brother, 
Kinney  Hilton.  If  he  should  be  deceased,  then  to. his  chil- 
dren, if  any  exist.  If  none  of  the  above  mentioned  rela- 
tives exist  at  the  time  of  her  decease,  then  I  direct  that  it 
be  given  to  the  Liberal  University,  now  located  at  Silver- 
ton,  Oregon." 

On  September  17,  1907,  Mrs.  Paine  filed  a  bill  in  the 
circuit  court  of  DeKalb  county  against  her  daughter  and 
the  latter's  husband.  By  amendment  their  children  and  all 
the  devisees  in  the  will  mentioned  in  the  stipulation  above 
mentioned,  and  the  executors  nominated  therein,  were  made 
defendants.  A  demurrer  was  sustained  to  the  amended 
bill,  it  was  dismissed  for  want  of  equity,  and  the  complain- 
ant is  now  prosecuting  a  writ  of  error  to  reverse  the  decree. 

The  amended  bill  averred  that  the  purpose  of  the  decree 
was  to  place  the  title  of  said  real  estate  in  fee  in  the  plain- 
tiff in  error,  but  that  by  reason  of  certain  words  appearing 
in  the  decree  a  cloud  has  been  wrongfully  cast  upon  her 
title;  that  she  believed,  at  the  time,  that  the  title  in  fee 
was  to  remain  in  her;  that  she  has  complied  with  all  the 
conditions  of  said  stipulation  and  decree;  that  the  language 
used  in  the  stipulation  and  decree  is  ambiguous  and  uncer- 
tain and  misleading,  and  should  be  construed  by  the  court 
to  make  clear  and  certain  her  title  and  so  that  it  will  not 
interfere  with  the  intent  and  purpose  of  the  third  clause 
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of  the  stipulation  and  decree;  that  plaintiff  in  error  was 
led  by  the  language  of  such  third  clause  to  believe,  and  did 
believe,  that  her  title  to  such  real  estate  was  perfect,  but 
that  by  reason  of  the  uncertainties,  ambiguities  arid  inac- 
curacies of  the  sixth  clause  of  the  stipulation  the  real  es- 
tate is  clouded  and  made  uncertain,  so  that  the  plaintiff  in 
error  cannot  make  a  loan  thereon  or  sale  thereof,  and  its 
value  is  therefore  depreciated.  The  prayer  is  that  the  stipu- 
lation and  decree  be  construed  to  mean  that  the  plaintiff  in 
error  has  complete  and  perfect  title  to  the  real  estate  de- 
scribed in  the  third  clause. 

Wiujam  R.  Payne,  for  plaintiff  in  error. 

John  Faissler,  and  John  R.  Cochran,  for  defend- 
ants in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  decree  which  the  plaintiff  in  error  desires  to  have 
construed  was  not  a  judicial  determination,  by  the  consid- 
eration of  the  court,  of  the  rights  of  the  parties.    It  does 
not  purport  to  represent  the  judgment  of  the  court  in  re- 
gard to  such  rights,  but  merely  records  the  agreement  of 
the  parties  and  by  their  consent  directs  that  they  shall  per- 
form it.     A  decree  so  entered  by  consent  cannot  be  re- 
viewed by  appeal,  writ  of  error  or  bill  of  review.     (Arm- 
strong v.  Cooper,  n  111.  540;    Knobloch  v.  Mueller,  123 
id.  554;    Cox  v.  Lynn,  138  id.  195;    First  Nat.  Bank  v. 
Illinois  Steel  Co.  174  id.  140;   Galway  v.  Galway,  231  id. 
217.)     The  court  cannot  be  said  to  have  committed  any 
error,  for  it  has  done  nothing  except  to  record  the  action 
of  the  parties,  and  no  one  can  complain  of  an  act  which  he 
has  procured  to  be  done.    The  acts  of  the  parties  may  be 
brought  in  question  where  they  are  the  result  of  mistake  or 
have  been  procured  by  fraud,  but  this  bill  does  not  state  a 
case  of  that  kind.     No  inducement  was  offered  to  procure 
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the  consent  of  the  plaintiff  in  error  other  than  the  settle- 
ment of  the  litigation.  There  is  no  averment  that  she  did 
not  read  the  agreement  and  know  its  contents,  or  that  she 
did  not  have  competent  advice.  It  is  averred  that  she  be- 
lieved that  the  title  in  fee  simple  would  remain  in  her,  but 
a  mistake  of  law  by  one  of  the  parties  to  a  contract  delib- 
erately reduced  to  writing  and  executed  is  not,  of  itself,  a 
sufficient  reason  for  setting  it  aside  where  such  mistake  is 
not  induced  by  the  other  party. 

It  is  insisted  that  the  contract  was  entered  into  without 
consideration,  and  that  its  defective  and  fraudulent  char- 
acter appears  upon  its  face  in  the  inconsistent  provisions  of 
the  third  and  sixth  clauses.  The  provisions  of  these  clauses 
appeared  upon  the  face  of  the  writing  and  were  equally 
open  to  the  knowledge  of  both  parties.  There  is  nothing 
to  show  by  whom  the  writing  was  prepared,  that  either 
urged  its  acceptance  upon  the  other  or  was  herself  misled 
or  induced  to  accept  it  or  execute  it  by  any  statement  as 
to  its  meaning  or  legal  effect.  The  agreement  was  volun- 
tarily entered  into  upon  a  sufficient  consideration,  without 
fraud  or  misrepresentation,  and  the  bill  shows  no  reason 
why  the  parties  should  not  be  bound  by  its  terms. 

The  bill  cannot  be  maintained  as  a  suit  to  quiet  title. 
So  far  as  it  seeks  to  have  the  stipulation  and  decree  con- 
strued to  mean  that  the  plaintiff  in  error  has  a  complete 
and  perfect  title  to  the  premises  it  is  merely  an  application 
to  a  court  of  equity  to  settle  and  declare  the  legal  title.  The 
law  is  well  settled  that  where  only  purely  legal  titles  are  in- 
volved and  no  other  relief  is  asked,  equity  will  not  assume 
jurisdiction  to  declare  such  legal  titles  but  will  remit  the 
parties  to  their  remedies  at  law.  Fletcher  v.  Root,  240  111. 
429,  and  cases  there  cited. 

The  demurrer  to  the  bill  was  properly  sustained. 

Decree  affirmed. 


26  I  —  86 
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The  Cameron-Schroth-Cameron  Company,  Plaintiff  in 
Error,  vs.  John  J.  Geseke  et  al. — (The  Chicago  Tel- 
ephone Company,  Defendant  in  Error.) 

Opinion  filed  October  25,  1011. 

1.  Mechanics'  wens — sub-contractor  is  bound  by  contractor's 
waiver  of  all  liens.  A  sub-contractor's  lien  for  labor  or  material 
exists  only  by  virtue  of  the  original  contract,  and  if  the  original 
contractor  agrees  to  deliver  the  building  to  the  owner  free  from 
all  liens  the  sub-contractor  is  bound  by  such  contract  and  is  not 
entitled  to  a  lien. 

2.  Constitutional  law — section  21  of  Mechanic's  Lien  law  is 
invalid.  Section  21  of  the  Mechanic's  Lien  law  of  1903,  in  so  far 
as  it  attempts  to  give  a  sub-contractor  a  lien  which  shall  not  be 
dependent  upon  the  original  contract  and  which  shall  exist  even 
though  the  original  contract  provides  that  all  liens  shall  be  waived 
or  released,  is  unconstitutional.  {Kelly  v.  Johnson,  ante,  p.  135, 
followed.) 

Writ  ojp  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  George  B.  Watkins,  Judge,  presiding. 

The  Cameron-Schroth-Cameron  Company,  plaintiff  in 
error,  brought  its  action  in  the  municipal  court  of  Chicago 
against  the  Chicago  Telephone  Company,  defendant  in  er- 
ror, and  John  J.  Geseke  and  Malcom  Doud,  co-partners, 
doing  business  as  Geseke  &  Doud,  to  recover  as  a  sub-con- 
tractor under  Geseke  &  Doud  for  materials  furnished  them, 
as  original  contractors,  in  the  construction  of  a  building 
for  defendant  in  error  and  for  a  lien  upon  the  premises 
of  defendant  in  error.    The  cause  was  heard  by  the  court 
and  judgment  entered  against  Geseke  &  Doud  for  the  full 
amount  of  the  contract  price,  but  plaintiff  in  error  was  de- 
nied a  judgment  against  defendant  in  error  and  a  mechan- 
ic's lien  upon  its  property.     Under  the  issues  joined,  tHe 
question  of  the  validity  of  section  21  of  the  Mechanic's 
Lien  act  of  1903  was  raised,  and  a  writ  of  error  has  been 
sued  out  of  this  court  to  bring  up  the  record  of  the  mu- 
nicipal court  for  review. 
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Geseke  &  Doud  entered  into  a  written  contract  with  de- 
fendant in  error  to  erect  a  building  for  it  upon  certain  real 
estate  in  the  city  of  Chicago,  and  by  that  contract  provided 
that  "the  completed  work  called  for  by  this  contract,  when 
offered  to  the  owner  for  acceptance,  shall  be  delivered  free 
from  any  and  all  liens,  claims  or  encumbrances,  of  any  de- 
scription whatsoever." 

That  part  of  said  section  21  of  the  Mechanic's  Lien  act 
of  1903  which  is  involved  is  as  follows :  "Every  mechanic, 
workman  or  other  person  who  shall  furnish  any  materials, 
apparatus,  machinery  or  fixtures,  or  furnish  or  perform 
services  or  labor  for  the  contractor  shall  be  known  under 
this  act  as  a  sub-contractor,  and  shall  have  a  lien  for  the 
value  thereof,  with  interest  on  such  amount  from  the  date 
the  same  is  due,  from  the  same  time,  on  the  same  property 
as  provided  for  the  contractor,  and,  also,  as  against  the 
creditors  and  assignees,  and  personal  and  legal  representa- 
tives of  the  contractor,  on  the  material,  fixtures,  apparatus 
or  machinery  furnished,  and  on  the  moneys  or  other  con- 
siderations due  or  to  become  due  from  the  owner  under  the 
original  contract,  whether  or  not  the  original  contractor 
could  have  obtained  a  lien  or  was  by  contract  or  conduct 
divested  or  deprived  of  a  right  to  obtain  a  lien.  In  no 
case,  except  as  hereinafter  provided,  shall  the  owner  be 
compelled  to  pay  a  greater  sum  for  or  on  account  of  the 
completion  of  such  house,  building  or  other  improvements 
than  the  price  or  sum  stipulated  in  said  original  contract  or 
agreement,  unless  payment  be  made  to  the  contractor  or  to 
his  order,  in  violation  of  the  rights  and  interests  of  the  per- 
sons intended  to  be  benefited  by  this  act." 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that 
by  the  language  of  this  section  a  sub-contractor  is  given  a 
lien  notwithstanding  the  original  contractor  may  by  his  con- 
tract with  the  owner  expressly  provide,  as  was  done  in  this 
case,  that  the  completed  work,  when  offered  to  the  owner 
for  acceptance,  should  be  delivered  free  from  any  and  all 
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liens,  either  of  the  contractor  or  sub-contractor,  and  that 
the  statute,  so  construed,  is  a  valid  enactment.  The  de- 
fendant in  error,  on  the  other  hand,  contends  that  this  sec- 
tion, properly  construed,  does  not  apply  to  a  case  where 
such  a  contract  has  been  entered  into,  and  that  if  it  be 
so  construed  to  apply  to  such  a  case  it  is  unconstitutional 
and  void. 

Joseph  E.  Paden,  and  Oscar  A.  Krope,  for  plaintiff 
in  error. 

Holt,  Wheeler  &  Sidney,  for  defendant  in  error. 

Per  Curiam:     The  constitutionality  of  section  21  of 
the  Mechanic's  Lien  law  of   1903,  as  applied  to  a  sub- 
contractor, where  the  original  contract  waives  the  lien  cre- 
ated by  the  statute  or  the  lien  has  been  released  by  the 
original  contractor  before  the  lien  of  the  sub-contractor  has 
attached,  was  fully  considered  in  the  case  of  Kelly  v.  John- 
son, (ante,  p.  135,)  and  it  was  there  held  that  a  sub-con- 
tractor's lien  can  only  exist  by  virtue  of  the  original  con- 
tract, and  in  case  the  original  contract  provides  there  shall 
be  no  lien  on  the  improved  property  for  material  or  labor 
furnished  by  the  original  contractor,  or  the  lien  has  been 
subsequently  released  by  the  original  contractor  before   a 
sub-contractor's  lien  has  attached,  such  contract  or  release 
was  binding  upon  a  sub-contractor  who  had  furnished  la- 
bor or  material  to  the  original  contractor,  and  that  as  said 
section  of  the  statute  was  framed  with  the  view  to  give  a 
sub-contractor  a  lien  which  should  not  be  dependent  upon 
the  original  contract,  it  was  to  that  extent  unconstitutional 
and  void.    That  case  is  conclusive  of  the  case  at  bar. 

The  judgment  of  the  municipal  court  will  therefore  be 

affirmed.  _    .  _ 

Judgment  affirmed. 
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Sadie  K.  Dunsuee,  Appellee,  vs.  Charles  Dunshee 
et  al. — (Mary  Dunshee,  Appellant.) 

Opinion  Med  October  25,  ign. 

1.  Wills — renunciation-  by  widow  does  not  render  any  part  of 
the  estate  intestate  property.  Renunciation  by  the  widow  of  the 
provision  made  for  her  in  her  deceased  husband's  will  does  not 
render  any  part  of  the  estate  intestate  property  even  though  the 
provision  made  for  her  was  a  devise  in  fee,  and  in  such  case  the 
land  so  devised  will  pass  as  residuary  estate  under  a  clause  devising 
all  the  rest  and  residue  of  the  estate  to  other  persons. 

2.  Same — devise  to  widow  does  not  become  a  lapsed  devise  up- 
on renunciation.  A  testamentary  provision  in  favor  of  the  widow 
is  in  legal  effect  no  more  than  an  offer  on  the  part  of  the  testator 
to  purchase  her  statutory  interest  in  the  estate  for  the  benefit  of 
the  estate,  and  the  fact  that  the  widow  renounces  the  will  and  elects 
to  take  under  the  statute  does  not  render  the  devise  to  her  a  lapsed 
devise,  and  if  there  is  a  residuary  clause  covering  real  estate  the 
subject  of  the  devise  will  pass  thereunder. 

3.  Same — entire  will  must  be  considered  in  determining  mean- 
ing of  particular  part.  In  determining  the  meaning  of  a  particular 
part  of  a  will  the  entire  will  must  be  considered,  and  if  words  in 
one  part  of  the  will  have  been  given  a  definite  and  fixed  meaning 
by  the  testator  the  same  meaning  will  be  given  to  such  words  when 
used  later  in  the  will,  unless  a  contrary  intention  is  expressed. 

4.  Same — when  "surviving  heirs"  will  be  held  to  mean  "surviv- 
ing children**  If  the  testator,  in  making  a  specific  devise  to  the 
surviving  heirs  of  his  brother,  names  the  three  surviving  children 
of  the  brother  as  such  heirs,  it  will  be  held  that  a  subsequent  resid- 
uary devise  to  the  "surviving  heirs"  of  the  same  brother  was  in- 
tended to  mean  his  "surviving  children,"  even  though  they  are  not 
designated  by  name. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  R.  S.  Farrand,  Judge,  presiding. 

John  L.  Brearton,  for  appellant : 

At  common  law  the  rule  is  that  a  lapsed  or  void  devise 
will  go  to  the  heirs-at-la\v  of  the  testator  notwithstanding 
the  fact  that  the  will  contains  a  residuary  clause,  because  a 
devise  to  a  particular  person  or  for  a  specified  purpose  is 
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regarded  as  intended  to  be  an  exception  from  the  gift  to 
the  residuary  devisee.  18  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  763;  1  Lewin  on  Trusts,  158,  159;  4  Kent's 
Com.  665-667,  and  notes;  VmKleeck  v.  Church,  6  Paige, 
600;  3  Pomeroy's  Eq.  1144,  1145,  and  notes;  Page  on 
Wills,  sec.  744. 

When  Robert  Dunshee  gave  the  real  estate  involved  in 
this  cause  to  Sadie  K.  Dunshee  in  fee  simple,  he  absolutely 
evidenced  his  intention  to  give  this  land  to  her  and  to  no 
one  else,  and  on  no  theory  can  it  be  said  that  he  intended 
to  include  it  in  the  expression,  "all  the  rest  and  residue  of 
my  estate,  of  every  kind,  nature  and  description  and  wher- 
ever situated,"  as  used  in  the  residuary  clause  of  his  will. 
His  will  makes  no  provision  by  which  this  land  can  be  said 
to  have  been  given  to  anyone  else.  VanKleeck  v.  Church, 
6  Paige,  600;  Magnuson  v.  Magnuson,  197  111.  497;  Craw- 
ford v.  Cemetery  Ass'n,  218  id.  399. 

At  common  law  a  lapsed  or  void  legacy  went  into  the 
residuum,  but  a  lapsed  or  void  devise  of  real  estate  went 
to  the  heir-at-law.  This  rule  has  not  been  changed  by  any 
statute  or  decision  of  any  court  in  this  State.  4  Kent's 
Com.  (5th  ed.)  541,  542;  Cambridge  v.  Rous,  8  Ves.  Jr. 
12;  Crerar  v.  Williams,  145  111.  641;  English  v.  Cooper, 
183  id.  203;  Hurd's  Stat.  1909,  chap.  39,  sees.  1,  11,  12. 

However  reluctant  the  courts  may  be  to  hold  that  a 
portion  of  the  property  of  a  testator  shall  be  regarded  as 
intestate,  they  cannot  do  otherwise  where  there  is  nothing- 
to  show  an  intent  on  the  part  of  the  testator  to  dispose  of 
the  property  to  someone  else.  Minkler  v.  Simons,  172  111. 
323;   Magnuson  v.  Magnuson,  197  id.  497. 

The  court  will  not  presume  a  will  for  a  testator  on  mere 
speculation  as  to  what  might  have  been  his  intention.  Bond 
v.  Moore,  236  111.  598 ;  Thomas  v.  Thomas,  229  id.  277  ; 
Wixon  v.  Watson,  214  id.  158. 

A  general  residuary  clause  will  be  generally  construed 
as  intended  for  nothing  more  than  a  disposition  of  those 


(kL'HJ  DUNSHEE  V.  DUNSHEE.  407 

portions  of  the  estate  not  previously  disposed  of  by  will. 
Dickison  v.  Dickison,  138  111.  541 ;  Dodson  v.  Dorsey,  203 
id.  32. 

No  one  can  make  another  the  owner  of  an  estate  against 
his  consent  by  devising  it  to  him,  so  that  if  the  devisee  dis- 
claims the  devise  it  becomes  inoperative  and  goes  to  the 
heir.    3  Washburn  on  Real  Prop.  460. 

The  courts  have  held  that  the  renunciation  of  a  will  by 
a  widow  does  not  make  the  balance  of  the  estate  intestate, 
but  in  each  of  such  cases  where  it  is  so  held  either  the  only 
property  involved  was  personal  estate,  or  there  was  an  es- 
tate in  lands  less  than  a  fee  simple  given  by  the  will  to  the 
widow.  In  no  one  of  the  cases  considered  are  the  facts 
similar  to  the  facts  in  the  case  now  before  this  court.  Afc- 
Murphy  v.  Boyles,  49  111.  no;  Marvin  v.  Ledwith,  in  id. 
144;  Laurence  v.  Balch,  195  id.  626;  Lewis  v.  Sedgwick, 
223  id.  213. 

F.  J.  Stransky,  for  appellee : 

A  provision  in  the  will  in  favor  of  the  widow  is,  in  ef- 
fect, an  offer  by  the  testator  to  purchase  her  statutory  in- 
terest for  the  benefit  of  his  estate.  If  she  refuses  to  accept 
the  offer  in  the  will  she  acquires  her  interest  under  the 
statute,  the  same  as  if  there  was  no  will,  but  her  renuncia- 
tion does  not  make  any  of  the  estate  outside  of  her  interest 
intestate.    Lewis  v.  Sedgwick,  223  111.  219. 

A  renunciation  by  the  testator's  widow  of  the  provi- 
sions of  the  will  in  her  behalf  does  not  destroy  the  effect 
of  the  will,  except  so  far  as  the  widow's  rights  are  af- 
fected. The  remainder,  outside  of  her  interest,  passes  un- 
der the  will.  Marvin  v.  Ledwith,  in  111.  144;  McMurphy 
v.  Boyles,  49  id.  no;  ReQua  v.  Graham,  187  id.  67;  Lau- 
rence v.  Balch,  195  id.  626. 

Property  left  without  specific  disposition  because  of  the 
renunciation  of  the  widow  does  not  fall  within  the  gen- 
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era!  rule  as  to  lapsed  devises.  18  Am.  &  Eng.  Ency.  of 
Law,  764. 

A  provision  in  a  will  in  favor  of  a  widow  is,  in  fact 
and  legal  effect,  a  mere  offer  by  the  testator  to  purchase 
out  the  dower  interest  for  the  benefit  of  his  estate.  Carper 
v.  Crowl,  149  111.  465;  Blatchford  v.  Newberry,  99  id.  11. 

Where  the  widow  renounces  the  property  given  to  her 
by  the  will  and  elects  to  take  under  the  law,  the  property 
so  renounced  by  her  does  not  become  intestate  property, 
but  becomes  a  part  of  the  residue  of  the  estate  and  passes 
under  a  residuary  clause.  Brandenburg  v.  Thorndike,  28 
N.  E.  Rep.  575. 

The  devise  rejected  by  the  widow  on  her  renunciation 
does  not  become  intestate  property.  Fox  v.  Rumery,  68 
Me.  121. 

Courts  will  adopt  any  reasonable  construction  of  the 
will  consistent  with  its  terms  so  as  to  give  it  the  effect  of 
disposing  of  the  testator's  entire  property,  rather  than  to 
hold  it  was  his  intention  to  die  intestate  as  to  any  part 
thereof.    Minkler  v.  Simons,  172  111.  323. 

Since  the  residuary  clause  disposed  of  all  the  estate  of 
the  testator  not  previously  disposed  of,  there  was  and  is 
no  intestate  property.  The  residuary  clause  is  sufficient  to 
carry  the  devise  rejected  by  the  widow.  Lewis  v.  Sedg- 
wick, 223  111.  213;  Dickison  v.  Dickison,  138  id.  541 ; 
Hale  v.  Hale,  125  id.  399;  Richards  v.  Miller,  62  id.  417; 
Worrell  v.  Patten,  69  id.  254. 

If  it  is  apparent  from  the  reading  of  a  will  that  the 
testator  used  the  words  "heirs,"  "issue"  and  "children" 
indiscriminately,  giving  them  their  common  meaning,  the 
court  should  read  them  interchangeably,  so  as  to  carry  out 
the  testator's  intention  as  disclosed  by  the  entire  instrument. 
Gannon  v.  Peterson,  193  111.  372;  Strazvbridge  v.  Straw- 
bridge,  220  id.  61 ;  Leiter  v.  Sheppard,  85  id.  242. 

The  term  "homestead"  means  the  dwelling  house  in 
which  the  family  resides,  with  the  usual  and  customary  ap- 
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purtenances,  including  outbuildings  of  every  kind  necessary 
and  convenient  for  the  family  use.  Smith  v.  Dennis,  163 
111.  635;  Anderson's  Law  Diet.  512. 

It  is  competent  to  show  that  a  residence  covers  more 
than  one  legal  subdivision,  and  that  two  or  more  lots,  or 
a  town  lot  and  a  tract  of  farm  land  adjoining  and  in  the 
same  inclosure,  although  constituting  separate  legal  tracts 
or  lots,  are  occupied  as  one  lot  of  land,  constituting  a  single 
residence  within  the  meaning  of  the  statute.  Sever  v.  Ly- 
ons, 170  111.  395. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Carroll  county  by  Sadie  K.  Dunshee  against  Charles  Dun- 
shee,  John  Dunshee,  Hudson  Dunshee,  Frank  S.  Dunshee, 
George  W.  Dunshee,  Edna  Dunshee  Mann,  Mary  Dunshee 
and  Seib  Dykstra,  for  the  partition  of  a  farm  containing 
307  acres,  situated  in  Carroll  county.    The  bill  alleged  that 
the  complainant,  Sadie  K.  Dunshee,  was  the  owner  in  fee 
of  the  undivided  one-half  of  said  premises,  subject  to  her 
homestead  rights  in  said  premises  as  widow  of  Robert  Dun- 
shee, who  departed  this  life,  testate,  on  March  2,  191  o,  and 
subject  to  the  rights  of  Seib  Dykstra  in  said  premises  as 
lessee;  that  Charles  Dunshee  was  the  owner  in  fee  of  the 
undivided  one-sixth  part  of  said  premises;    that  John  and 
Hudson  Dunshee  were  each  the  owner  in  fee  of  the  undi- 
vided one-twelfth  part  of  said  premises ;   that  Frank  S.  Dun- 
shee, George  W.  Dunshee  and  Edna  Dunshee  Mann  were 
each  the  owner  in  fee  of  the  undivided  one-eighteenth  part 
of  said  premises,  subject  to  the  homestead  rights  of  com- 
plainant and  the  rights  of  Seib  Dykstra  as  lessee,  and  that 
Mary  Dunshee  had  no  rights  in  said  premises  although  she 
claimed  to  be  the  owner  in  fee  of  a  part  thereof.     An  an- 
swer was  filed  by  the  adult  defendants,  and  a  guardian 
ad  litem  was  appointed  for  Mary  Dunshee,  who  was  a 
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minor,  and  who  filed  an  answer  to  the  bill  by  her  guardian 
ad  litem.  Replications  were  filed  and  the  case  was  tried 
without  a  reference,  and  a  decree  was  entered  in  accord- 
ance with  the  prayer  of  the  bill.  Mary  Dunshee,  alone,  by 
her  guardian  ad  litem,  prosecuted  an  appeal  to  this  court. 

It  appears  from  the  record  that  Robert  Dunshee  died 
seized  in  fee  of  said  premises  and  other  real  estate,  and 
was  also  possessed  of  a  large  amount  of  personal  prop- 
erty, which  was  all  disposed  of  by  his  will,  the  premises  in 
question  being  devised  to  the  complainant;  that  the  com- 
plainant, Sadie  K.  Dunshee,  is  the  widow  of  said  Robert 
Dunshee ;  that  he  left  him  surviving  no  child  or  children, 
descendant  or  descendants  of  a  child  or  children,  or  parent 
or  parents ;  that  Charles  Dunshee  is  his  brother,  and  John, 
Hudson,  Frank  S.,  George  W.  and  Edna  Dunshee  Mann 
are  his  nephews  and  niece,  and  that  Mary  Dunshee  is  a 
grand-niece;  that  subsequent  to  the  probate  of  the  will  of 
Robert  Dunshee,  and  on  the  8th  day  of  August,  1910,  the 
complainant,  as  widow,  declined,  in  writing,  in  due  form  of 
law,  to  take  under  the  will  of  Robert  Dunshee  and  elected 
to  take  under  the  law. 

The  questions  arising  upon  this  record  involve  the  con- 
sideration of  the  eleventh  and  thirteenth  paragraphs  of  the 
will  of  Robert  Dunshee,  which  read  as  follows: 

"Eleventh — I  give,  devise  and  bequeath  the  following 
described  lands  [other  lands,  describing  them,]  to  the  heirs 
of  my  brother  Amasa,  as  follows,  to-wit:  To  Frank  S. 
Dunshee  and  his  heirs  an  undivided  one-third;  to  George 
W.  Dunshee  and  his  heirs  an  undivided  one-third ;  to  Edna 
Dunshee  Mann  and  her  heirs  an  undivided  one-third.  I 
also  devise  and  bequeath  to  the  surviving  heirs  of  my  said 
brother  Amasa  Dunshee  an  undivided  one-half  interest  in 
the  cattle  and  hogs  on  said  lands;  provided  that  if  either 
of  the  above  named  children  should  die  without  issue  be- 
fore my  death  the  entire  share  of  such  child  to  go  to  the 
survivors,  and  if  any  should  die  childless  such  share  to  re- 
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vert  to  the  survivors,  it  being  my  intention  that  my  entire 
estate  shall  descend  to  my  own  kin  and  no  part  thereof  to 
go  to  the  husbands  or  wives  of  my  kin  but  all  descend  to 
heirs  of  my  blood,  except  the  property  herein  devised  to 
my  wife. 

"Thirteenth — All  the  rest  and  residue  of  my  estate,  of 
every  kind,  nature  and  description  and  wherever  situated, 
I  give,  devise  and  bequeath  as  follows:  One-third  to 
Charles  Dunshee  and  his  heirs ;  one-third,  share  and  share 
alike,  to  the  surviving  heirs  of  Amasa  T.  Dunshee;  one- 
third,  share  and  share  alike,  to  the  surviving  heirs  of 
my  brother  Garrison  Dunshee,  to-wit,  John  and  Hudson; 
meaning  and  intending  that  in  no  event  shall  the  wives  of 
either  of  my  brothers  inherit  or  become  beneficiaries  of  any 
part  of  my  estate.  Should  it  become  necessary,  the  testator 
authorizes  his  executor  to  make  deeds,  collect  rents,  and  to 
manage  my  estate  not  herein  specifically  devised,  and  ac- 
count to  the  county  court.' ' 

It  is  first  contended  by  the  appellant  that  upon  the  com- 
plainant, as  widow,  declining  to  take  under  the  will  and 
electing  to  take  under  the  law,  the  farm  in  question,  which 
had  been  specifically  devised  to  her,  became  intestate  prop- 
erty, and  that  the  appellant  inherited  her  proportionate 
share  thereof  as  one  of  the  heirs-at-law  of  Robert  Dun- 
shee. On  the  contrary,  (and  the  trial  court  so  held,)  the 
complainant  contends  that  said  premises  passed  to  Charles, 
John,  Hudson,  Frank  S.,  George  W.  Dunshee  and  Edna 
Dunshee  Mann  under  the  thirteenth  paragraph  of  the  will 
of  Robert  Dunshee.  This  court  has  held  in  a  long  line  of 
cases  that  where  the  widow  renounces  the  provision  made 
for  her  by  the  will  of  her  deceased  husband  and  elects  to 
take  under  the  law,  such  renunciation  does  not  have  the  ef- 
fect to  render  any  part  of  the  estate  of  the  deceased  hus- 
band intestate  estate.  (McMurphy  v.  Boyles,  49  111.  no; 
Marvin  v.  Ledwith,  in  id.  144;  ReQua  v.  Graham,  187 
id.  67;  Laurence  v.  Batch,  195  id.  626;  Lewis  v.  Sedgwick, 
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223  id.  213.)  In  the  Lewis  case,  on  page  220,  it  was  said: 
"This  court  has  more  than  once  decided  that  the  renuncia- 
tion of  a  will  by  a  widow  does  not  make  the  remaining 
property  left  by  the  testator  an  intestate  estate, — it  is  still 
testate  property.  It  would  lessen  the  quantity  of  the  bal- 
ance of  the  estate  to  the  extent  of  the  estate  which  the  law 
gives  the  widow,  but  otherwise  the  property  will  pass  by 
will." 

It  is  said,  however,  that  all  the  cases  on  the  subject  de- 
cided by  this  court  are  c^ses  in  which  the  property  relin- 
quished by  the  widow  was  personal  property  or  an  interest 
in  real  estate  less  than  a  fee,  and  it  is  urged  that  where  the 
property  relinquished  is,  as  here,  a  fee  in  real  estate,  the 
doctrine  of  the  cases  heretofore  decided  by  this  court  upon 
the  subject  ought  not  to  apply,  as,  it  is  said,  at  the  common 
law,  which  is  in  force  in  this  State,  a  lapsed  or  void  de- 
vise of  real  estate  will  go  to  the  heir-at-law  of  the  testator, 
notwithstanding  the  fact  that  the  will  contains  a  residuary 
clause,  because  a  devise  to  a  particular  person  or  for  a  spe- 
cific purpose  is  recognized  as  intended  to  be  an  exception 
from  the  gift  to  the  residuary  devisee.  {English  v.  Cooper, 
183  111.  203;  Crerar  v.  Williams,  145  id.  625.)  Without 
deciding  whether  the  rule  contended  for  by  appellant  would 
apply  to  a  lapsed  or  void  legacy  under  a  residuary  clause 
like  the  one  in  the  will  of  Robert  Dunshee,  we  think  the 
rule  contended  for  can  have  no  application  to  the  renuncia- 
tion by  a  widow  of  a  provision  made  for  her  in  the  will 
of  her  deceased  husband,  as  a  devise  to  a  widow  is  not  a 
lapsed  or  void  legacy  after  she  has  relinquished  under  the 
will  and  elected  to  take  under  the  law.  The  provision  in 
the  will  in  favor  of  Sadie  K.  Dunshee,  the  widow,  in  legal 
effect  was  no  more  than  an  offer  on  the  part  of  the  testa- 
tor to  purchase  her  statutory  interest  in  his  estate  for  the 
benefit  of  his  estate,  (Blatchford  v.  Newberry,  99  111.  n; 
Carper  v.  Crowl,  149  id.  465;  ReQua  v.  Graham,  supra;) 
and  if  she  refused  to  accept  the  offer  made  her  in  the  will 
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and  elected  to  take  under  the  statute,  she  had  her  interest  in 
his  estate,  under  the  statute,  the  same  as  if  there  were  no 
will.  And  in  this  case,  if  the  testator  had  not  made  the 
offer  of  purchase  to  his  widow  but  had  left  her  to  her  statu- 
tory rights  and  failed  by  the  will  to  specifically  dispose  of 
the  farm  in  question,  clearly  the  farm  would  have  passed 
to  the  devisees  named  in  clause  13  of  his  will.  We  are 
unable  to  see  any  difference,  in  principle,  in  this  case  from 
the  cases  heretofore  decided  by  this  court  upon  this  ques- 
tion, and  are  of  the  opinion  that  the  renunciation  of  the 
widow  did  not  have  the  effect  to  make  the  premises  in 
question  intestate  property,  but  think  it  clear  said  premises 
passed  as  testate  property,  under  the  thirteenth  paragraph 
of  the  will,  to  the  devisees  named  in  that  paragraph. 

It  is  next  contended,  if  it  be  held  that  the  premises  in 
question  passed  as  testate  property  under  the  thirteenth 
paragraph  of  the  will,  that  then  and  in  such  case  the  ap- 
pellant took  an  undivided  one- twenty- fourth  part  of  said 
premises  as  one  of  "the  surviving  heirs  of  Amasa  T.  Dun- 
shee." Amasa  T.  Dunshee  was  a  brother  of  the  deceased, 
who  died  September  4,  1904,  and  left  him  surviving  four 
children,  viz.,  Prank  S.,  George  W.,  Edna  and  Vernon 
Dunshee.  All  of  said  children  survived  the  testator  with 
the  exception  of  Vernon  Dunshee,  who  died  in  the  month 
of  November,  1908,  leaving  him  surviving  as  his  sole  heir- 
at-law  the  appellant,  Mary  Dunshee,  who  is  now  four  years 
of  age.  By  the  thirteenth  paragraph  of  the  will  one-third 
of  the  residuary  estate  is  given  "to  the  surviving  heirs  of 
Amasa  T.  Dunshee."  It  is  a  well  known  rule  of  construc- 
tion as  applied  to  wills,  that  the  entire  will  must  be  con- 
sidered in  determining  the  meaning  of  any  particular  part 
thereof,  as  one.  provision  of  a  will,  when  considered  alone, 
might  bear  one  construction,  while  if  that  provision  were 
considered  in  connection  with  other  provisions  of  the  will 
it  would  bear  an  entirely  different  construction.  In  the 
eleventh  paragraph  of  the  will  real  estate  other  than  that 
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covered  by  the  thirteenth  paragraph  was  devised  to  the 
heirs  of  Amasa  T.  Dunshee,  and  the  testator  there  named 
the  heirs  as  Frank  S.,  George  W.  and  Edna  Dunshee  Mann, 
showing  clearly  that  it  was  the  living  children  of  Amasa 
T.  Dunshee  that  the  testator  had  in  his  mind  when  dispens- 
ing his  bounty ;  and  again  in  that  paragraph,  when  the  tes- 
tator came  to  dispose  of  the  personal  property  which  was 
kept  upon  the  farm,  which  he  had  specifically  devised  to 
Frank  S.,  George  W.  and  Edna  Dunshee  Mann,  he  char- 
acterized the  three  children  as  "the  surviving  heirs  of  my 
brother  Amasa  T.  Dunshee."  We  think,  when  the  two 
provisions  of  the  will, — that  is,  paragraphs  n  and  13, — 
are  read  together,  that  the  words  used  in  the  thirteenth 
paragraph,  the  "surviving  heirs  of  Amasa  T.  Dunshee,"  did 
not  include,  and  were  not  intended  by  the  testator  to  in- 
clude, the  grand-daughter/ of  his  brother  Amasa  T.  Dun- 
shee, as  it  is  a  rule  of  construction  that  where  words  are 
used  in  one  place  in  a  will  and  the  testator  has  clearly  de- 
fined the  sense  in  which  he  has  used  these  words,  if  the 
same  words  are  used  again  in  the  will  the  presumption  is 
that  the  testator  intended  to  use  them,  in  each  instance,  in 
the  same  sense.  The  testator  used  the  words  "surviving 
heirs"  synonymously  with  the  words  "surviving  children," 
and  there  were  only  three  surviving  children  of  Amasa  T. 
Dunshee  at  the  date  of  the  will  and  the  date  of  the  death 
of  the  testator.  In  Summers  v.  Smith,  127  111.  645,  Gris- 
wold  v.  Hicks,  132  id.  494,  Smith  v.  Kimbell,  153  id.  368, 
Fishback  v.  Joesting,  183  id.  463,  and  Gannon  v.  Peterson, 
x93  id.  372,  it  is  held  the  word  "heirs,"  as  used  in  a  will, 
will  be  construed  to  mean  "children"  when  that  is  the  evi- 
dent intention  of  the  testator;  and  again,  in  Kaiies  v. 
Ewert,  248  111.  612,  that  the  word  "heirs"  is  not  always 
given  a  strict  legal  significance  in  the  construction  of  wills, 
and  if  the  word  is  used  in  such  a  way  by  a  testator  as 
clearly  to  indicate  that  it  is  intended  to  mean  "children," 
it  will  be  given  such  meaning.    It  is  also  held  where  words 
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in  one  part  of  a  will  have  been  given  a  definite  and  fixed 
meaning  by  the  testator,  the  same  meaning  will  be  given  to 
the  same  words  used  in  a  later  clause  of  the  will,  unless  a 
contrary  intention  is  expressed.  (Lockhart  v.  Lockhart,  56 
N.  C.  205;  Tomlinson  v.  Nick  ell,  24  W.  Va.  148;  Ireland 
v.  Parmenter,  48  Mich.  631 ;  State  v.  Bzving,  17  Ind.  68.) 
We  think,  therefore,  the  chancellor  correctly  ruled  that  the 
appellant,  Mary  Dunshee,  took  no  interest  in  the  premises 
sought  to  be  partitioned. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  D  o/Rfm^> 


Lewis  Anderson,  Appellant,  vs.  Martha  Anderson  et  al. 

Appellees. 

Opinion  Med  October  25,  1011. 

1.  Contracts — when  option  to  purchase  is  for  the  term  of  the 
lease.  An  agreement  whereby  the  owner  of  land  leases  the  same 
for  the  term  of  ten  years  at  a  fixed  annual  rental,  and  which  fur- 
ther provides  that  the  owner  agrees  to  sell  to  the  lessee  "at  any 
time,"  if  the  lessee  so  desires,  at  a  stated  sum  per  acre,  gives  the 
lessee  an  option  to  purchase  at  any  time  during  the  ten  years. 

2.  Same — zvhen  a  unilateral  contract  may  be  enforced.  A  uni- 
lateral contract  to  sell  land  may  be  specifically  enforced  if  it  is 
otherwise  valid,  fairly  entered  into  and  based  upon  sufficient  con- 
sideration. 

3.  Same — a  contract  made  without  a  full  understanding  of  its 
terms  may  be  ratified.  The  fact  that  the  owner  of  land,  when  exe- 
cuting a  ten-year  lease  with  an  option  to  purchase  at  a  fixed  price, 
understood  that  the  agreement  merely  gave  the  lessee  the  first 
chance  to  purchase,  does  not  prevent  specific  performance,  where 
the  owner  read  the  contract  over  a  few  days  after  its  execution 
and  ratified  the  same. 

4.  Specific  performance — discretion  in  matter  of  specific  per- 
formance is  not  arbitrary.  While  specific  performance  rests  in  the 
sound  discretion  of  the  court  such  discretion  is  not  arbitrary,  and 
if  the  contract  is  valid  at  law,  fairly  entered  into  and  unobjection- 
able in  the  features  which  address  themselves  to  the  discretion  of 
the  court  it  should  be  specifically  enforced. 
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5.  Same — an  increase  in  value  of  land  does  not  justify  refusing 
specific  performance.  The  mere  fact  that  land  has  largely  in- 
creased in  value  since  the  making  of  a  contract  for  its  sale  does 
not  warrant  the  court  in  refusing  to  specifically  enforce  the  con- 
tract, where  there  are  no  circumstances  indicating  over-reaching, 
fraud  or  bad  faith  by  the  purchaser. 

6.  Same — fairness  of  contract  is  ordinarily  determined  as  of  its 
date.  In  considering  the  fairness  of  a  contract  it  is  usual  to  de- 
termine that  question  with  reference  to  the  time  the  contract  was 
made,  unless  the  delay  in  carrying  it  out  is  caused  by  the  party 
seeking  its  performance. 

7.  Same — purchaser  with  notice  of  prior  contract  to  sell  is  re- 
garded as  a  trustee.  One  who  purchases  land  with  full  notice  of  a 
prior  contract  by  the  vendor  to  convey  to  another  person  may  be 
regarded  as  a  trustee  for  the  latter  and  be  decreed  to  convey  the 
land  in  the  same  manner  as  his  vendor. 

Appear  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edgar  Eldredge,  Judge,  presiding. 

Browne  &  Wiley,  for  appellant. 

L.  B.  Olmstead,  and  McDougaix  &  Chapman,  for 
appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  dismissing,  for  want  of 
equity,  a  bill  filed  in  the  circuit  court  of  LaSalle  county 
by  appellant,  Lewis  Anderson,  against  appellees,  for  the 
specific  performance  of  a  contract  for  the  sale  of  real  es- 
tate. The  case  was  referred  to  a  master  in  chancery  to 
take  evidence,  and  upon  the  filing  of  his  report  said  decree 
was  entered. 

Appellee  Martha  Anderson  was  at  the  date  of  the  con- 
tract in  question  about  fifty-four  years  of  age,  and  it  is 
stipulated  that  she  was  then,  and  at  the  time  of  the  trial, 

in  full,  complete  and  perfect  possession  of  her  faculties, 

a  woman  of  more  than  ordinary  brightness  and  sagacity  of 
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mind,  who  could  read  and  write  and  thoroughly  understood 
the  English  language  and  always  transacted  her  own  busi- 
ness affairs.  She  and  her  husband,  Christopher  Anderson, 
had  agreed  upon  a  separation  shortly  before  this  contract 
was  executed  and  were  then  living  apart  but  were  not  di- 
vorced. In  the  separation  their  farm  of  227  acres  was  di- 
vided, the  husband  taking  about  two-thirds  (or  151  acres) 
and  Mrs.  Anderson  taking  about  one-third,  (being  the  76 
acres  in  controversy  here,)  she  also  taking  some  town 
property  as  a  portion  of  her  share.  Christopher  Anderson's 
part  was  improved  by  good  farm  buildings  while  the  por- 
tion of  the  farm  taken  by  Mrs.  Anderson  had  no  buildings. 
They  had  three  sons,  including  appellant,  Lewis,  and  four 
daughters,  of  whom  appellees  Melissa  Benson  and  Enger 
Parks  were  two.  November  24,  1899,  Martha  Anderson 
and  her  son  Lewis  signed  the  following  instrument : 

"This  indenture  made  this  24th  day  of  November,  1899,  where- 
in Mrs.  C.  Anderson  is  party  of  the  first  part,  and  Lewis  Ander- 
son party  of  the  second  part  wherein  the  party  of  the  first  leases 
to  the  party  of  the  second  part  the  (76)  acres  seventy-six  acres 
located  in  S.  W.  %  of  sec.  15,  Adams  township,  for  the  term  of 
ten  years  (10  yrs.)  the  party  of  the  second  part  agrees  to  pay 
rent  to  the  amt.  of  $300  per  annum  as  follows:  $150  October  1, 
1900,  and  $150  March  1,  1901,  each  year  thereafter  at  the  same 
time  and  rate.  The  party  of  the  first  part  further  agrees  to  sell 
to  the  party  of  the  second  part  at  any  time  if  the  party  of  the 
second  part  so  desires,  at  the  sum  of  eighty-five  ($85)  per  acre. 
Party  of  the  second  part  also  agrees  to  haul  out  manure  on  said 
land  and  to  farm  same  in  a  workmanlike  manner. 

,<,    .v  Mrs.  C.  Anderson, 

^         ^  Lewis  Anderson." 

Appellant  and  his  mother  were  the  only  persons  pres- 
ent when  the  agreement  was  executed.  He  testified  that  he 
had  rented  and  worked  the  whole  227  acres  of  the  farm  in 
1899,  his  mother  living  in  the  town  of  Leland,  in  LaSalle 
county;  that  she  said  she  wanted  the  farm  to  stay  in  the 
family,  and  asked  him  to  buy  her  part  as  well  as  his  father's 
portion ;  that  he  told  her  he  did  not  want  to  buy  unless  he 
bought  the  whole  farm,  and  he  did  not  have  the  money  to 
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do  this ;  that  she  said  if  he  would  buy  the  father's  part  she 
would  rent  her  76  acres  to  appellant  for  ten  years,  with 
the  privilege  of  buying  it  for  $85,  or  possibly  $75,  per  acre 
when  he  had  the  money;    that  this  conversation  was  in 
his  mother's  house  at  Leland,  on  the  afternoon  of  Novem- 
ber 24,  1899;    that  he  then  went  to  his  brother-in-law's 
place  of  business  and  asked  him  to  prepare  the  agreement 
in  question,  and  returned  shortly  with  it  to  his  mother's 
house,  it  then  being  about  five  o'clock  in  the  afternoon; 
that  when  he  returned  he  told  her  what  the  contract  con- 
tained,— that  it  was  to  rent  for  ten  years,  with  the  privi- 
lege of  buying;    that  she  took  it,  looked  at  it  for  awhile 
and  then  asked  if  he  would  read  it  to  her,  and  he  read 
and  explained  it  to  her ;   that  she  said  it  was  all  right,  and 
signed  it.    Mrs.  Anderson  testified  that  she  understood  her 
son  Lewis  was  intending  to  buy  her  husband's  part  of  the 
farm,  and  that  she  told  the  son  if  he  did  so  she  would  rent 
him  her  part,  and  that  if  she  concluded  to  sell  he  should 
have  the  first  privilege  of  buying;  that  this  was  in  the  after- 
noon, and  her  son  then  went  out  and  came  back  between 
eight  and  nine  in  the  evening  and  asked  her  to  sign  the 
paper.     "I  says,  'O,  Louie!  I  cannot  sign  it  to-night;    I 
couldn't  see.'    He  said,  'O !  it  is  nothing  to  sign,  only  that 
I  get  the  first  chance  to  buy  the  land.'    I  said,  'Lewis,  you 
know  you  will  have  the  first  chance  to  buy  it.'  "    She  fur- 
ther stated  that,  of  course,  she  thought  a,  good  deal  of  her 
son  and  wanted  to  be  good  to  him;   that  they  had  talked 
the  matter  over  that  afternoon  but  made  no  agreement. 
After  they  executed  the  agreement  Lewis  took  it  and  left 
it  with  a  neighboring  justice  of  the  peace,  Thompson,  tell- 
ing his  mother  that  she  could  go  and  see  it  there  when  she 
wished.     The  evidence  shows,  without  contradiction,   that 
she  went  to  the  justice's  office  three  or  four  days  after  the 
contract  was  executed  and  had  the  justice  read  it  over  to 
her.     September  23,  1904,  Martha  Anderson  and  her  hus- 
band conveyed  the  said  76  acres  to  their  daughters  Melissa 
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Benson  and  Enger  Parks  for  the  expressed  consideration 
of  one  dollar.  The  testimony  of  the  three  appellees  is  not 
clear  on  the  question,  but,  stated  most  favorably  to  their 
contention,  it  is  evident  that  there  was  no  money  paid  by 
the  two  daughters  to  their  mother  at  the  time  they  received 
the  deed,  except  the  one  dollar,  and  no  definite  arrangement 
for  paying  any  money  or  other  valuable  consideration  there- 
after, although  it  seems  they  had  given  their  mother  for 
her  support,  between  the  date  of  the  deed  and  the  hearing 
before  the  master,  about  the  same  amount  per  year  as  she 
had  been  receiving  from  appellant,  before  the  deed  was 
executed,  for  the  rent  of  the  land.  A  short  time  before 
this  deed  was  executed  Martha  Anderson  called  her  chil- 
dren together  and  stated  that  she  wished  to  have  definite 
arrangements  made  about  the  farm ;  that  she  was  not  able 
to  live  off  the  rent  money,  and  desired  to  sell.  There  is 
some  controversy  as  to  just  what  was  said  during  this  con- 
ference, but  it  is  manifest  that  Lewis  Anderson  was  asked 
to  buy  the  farm  at  a  price  much  higher  than  that  stated  in 
the  contract,  and  that  he  refused  to  make  any  arrangement 
in  addition  to  the  writing  already  entered  into  and  there- 
upon left.  Thereafter  the  land  was  deeded  to  the  two 
daughters.  Some  time  in  August,  1906,  appellant  went  to 
his  mother's  house  with  two  witnesses  and  tendered  her  the 
amount  called  for  by  the  agreement,  in  legal  tender,  and 
asked  for  a  deed#of  the  farm,  which  she  refused,  saying 
she  had  already  conveyed  it  to  her  two  daughters.  It  is 
stipulated  that  at  the  time  the  agreement  was  made  the 
land  in  question  was  worth  not  more  than  $85  per  acre, 
and  it  appears  to  be  agreed  that  since  that  time  it  has  ad- 
vanced in  value  and  is  now  worth  from  $125  to  $140  per 
acre.  Lewis  Anderson,  after  making  this  agreement  with 
his  mother,  bought  the  151  acres  belonging  to  his  father 
for  $90  an  acre,  including  the  buildings  and  improvements, 
worth  some  $4000,  but  had  sold  said  151-acre^tract  previ- 
ous to  the  hearing  of  this  suit.     The  contract  in  ques- 
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tion  was  filed  for  record  in  the  recorder's  office  of  LaSalle 
county  September  14,  1904,  nine  days  before  the  execution 
of  the  deed  to  the  two  daughters. 

Counsel  for  appellees  concede  that  the  description  of 
the  property  is  sufficiently  definite  to  require  specific  per- 
formance of  the  contract  in  the  absence  of  other  defenses. 
The  only  question  raised  as  to  the  certainty  of  the  contract, 
from  its  wording,  is  as  to  the  time  within  which  the  option 
to  purchase  must  be  carried  out.    Fairly  construed,  the  con- 
tract gave  Lewis  Anderson  an  option  to  purchase  the  farm 
for  $85  per  acre  at  any  time  within  the  term  of  the  ten- 
year  lease.    Whatever  may  have  been  Mrs.  Anderson's  un- 
derstanding of  the  contract  at  the  time  she  signed,  it  is 
clear  from  this  record  that  she  fully  understood  it  three 
or  four  days  afterward,  when  it  was  read  to  her  by  the  jus- 
tice of  the  peace,  and  that  she  received  the  rent  from  appel- 
lant as  it  fell  due  under  the  contract  and  never  told  him 
that  she  was  dissatisfied  with  it  or  raised  any  objection  to 
carrying  it  out  until  some  four  years  or  more  after  it  was 
signed.    The  evidence  shows  conclusively  that  the  son  had 
carried  out  all  the  terms  of  the  contract  as  to  renting  and 
worked  the  farm  satisfactorily  up  to  the  time  the  deed  was 
executed  to  the  daughters.     We  think  the  weight  of  the 
evidence  shows  that  the  contract  was  fairly  entered  into, 
without  misrepresentation,  over-reaching  or  sharp  practice 
on  the  part  of  appellant  and  with  no  misapprehension  as 
to  its  terms  on  the  part  of  Mrs.  Anderson.     Even  if  she 
did  understand,  on  the  afternoon  or  evening  when  she  exe- 
cuted it,  that  it  merely  provided  that  her  son  should  have 
the  first  chance  to  purchase,  she  does  not  claim  that  she 
had  any  such  understanding  after  she  examined  it  several 
days  later.     A  contract  entered  into  without  full  under- 
standing of  its  terms  can  be  ratified  thereafter  so  as   to 
make  it  binding  upon  the  parties  the  same  as  if  it  was  fully 
understood  before  its  execution.     (Phelps  v.  Pratt,  225  111. 
85;    Hare  on  Contracts,  299.)     This  record  shows   that 
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Mrs.  Anderson  by  her  actions  ratified  the  contract  in  all 
its  terms  after  they  were  fully  understood  by  her.  It  is 
true,  specific  performance  is  not  a  matter  of  right  but  rests 
in  the  sound  discretion  of  the  court,  to  be  determined  by 
the  particular  facts  of  the  case.  (Sugar  v.  Froehlich,  229 
111.  397.)  But  this  discretion  is  not  an  arbitrary  or  ca- 
pricious one, — rather  it  is  a  sound  judicial  discretion,  regu- 
lated by  the  established  principles  of  equity.  The  specific 
performance  of  a  contract  to  convey  land  is  as  much  a  mat- 
ter of  course  as  an  action  of  damages  for  its  breach,  and 
a  court  will  ordinarily  grant  such  relief  where  the  contract 
is  valid  at  law,  fairly  entered  into  and  unobjectionable  in 
any  of  its  features  which  address  themselves  to  the  chan- 
cellor's discretion.  Cumberledge  v.  Brooks,  235  111.  249; 
Zempel  v.  Hughes,  235  id.  424. 

The  chief  argument  of  counsel  for  appellees  is,  that  the 
rise  in  the  value  of  the  land  since  the  contract  was  entered 
into  renders  it  unconscionable  to  enforce  it  as  against  the 
mother.  In  considering  the  fairness  or  hardship  of  a  con- 
tract the  usual  rule  is  to  decide  those  questions  with  ref- 
erence to  the  time  when  the  contract  was  made,  unless  the 
delay  in  carrying  it  out  is  caused  by  the  person  seeking  per- 
formance. The  mere  fact  that  the  value  of  the  property 
contracted  for  has  increased  or  diminished  since  the  contract 
was  executed  ordinarily  will  not  warrant  a  refusal  to  carry 
out  its  terms,  in  the  absence  of  circumstances  indicating 
fraud  or  bad  faith.  (Estes  v.  Furlong,  59  111.  298;  Pome- 
roy's  Specific  Performance,  sec.  178;  26  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 69,  and  cases  cited.)  Eighty-five  dol- 
lars an  acre  wras  as  much  as  the  land  was  worth  at  the  time 
the  contract  was  executed.  While  the  value  has  risen,  each 
party  had  at  that  time  equal  means  of  knowledge  as  to  the 
probability  of  such  a  change.  While  courts  will  exercise 
their  discretion  with  great  care  in  enforcing  a  unilateral 
contract,  (Corbett  v.  Cronkhite,  239  111.  9,)  yet  when  such 
a  contract  is  otherwise  valid,  fairly  entered  into  and  for 
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sufficient  consideration,  equity  will  enforce  its  specific  per- 
formance. (Hayes  v.  O'Brien,  149  111.  403;  McCauley  v. 
Coe,  150  id.  311;  Guyer  v.  Warren,  175  id.  328;  Adams 
v.  Peabody  Coal  Co.  230  id.  469.)  On  reason  and  author- 
ity we  find  nothing  in  this  record  that  would  justify  a  court 
of  equity  in  refusing  to  enforce  this  contract  against  Mrs. 
Anderson. 

There  is  nothing  unconscionable  in  enforcing  the  con- 
tract as  against  the  daughters  and  declaring  the  deed  void, 
as  the  record  shows  conclusively  that  they  took  the  deed 
with  full  notice  of  the  contract  and  knew  at  the  time  it 
was  executed  and  delivered  to  them  that  appellant  claimed 
his  contract  was  enforceable.  One  who  purchases  property 
with  notice  of  a  prior  agreement  by  the  vendor  to  convey- 
to  another  person  may  be  regarded  as  the  trustee  of  the 
latter  and  decreed  to  convey  the  land  in  the  same  manner 
as  his  vendor.    Forthmak  v.  Deters,  206  111.  159. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  in  conformity  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Frank  Cassesse  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  25,  ign. 

1.  Criminal  law — a  dying  declaration  is  an  exception  to  right 
of  accused  to  face  the  witnesses  against  him.  A  dying  declaration 
is  from  necessity  admissible  in  a  prosecution  for  homicide  to  prove 
the  fact  of  the  killing,  who  was  the  murderer,  and  such  other  facts 
and  circumstances  as  are  immediately  connected  with  the  killing; 
but  its  admissibility  is  an  exception  to  the  right  of  the  accused  to 
have  the  witnesses  against  him  testify  in  his  presence,  so  that  they 
may  be  cross-examined. 

2.  Same — dying  declaration  must  be  made  under  fixed  belief  in 
immediately  pending  death.    To  be  admissible  as  a  dying  declara- 
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tion  the  declaration  must  have  been  made  under  the  fixed  belief 
and  moral  conviction  of  the  declarant  that  his  4eatn  was  impend- 
ing and  certain  to  follow  almost  immediately,  without  opportunity 
for  repentance  and  without  hope  of  avoidance. 

3.  Same — a  mere  belief  by  declarant  that  he  may  never  recover 
is  not  sufficient.  A  mere  belief  by  the  declarant  that  he  may  never 
recover  from  his  injury  is  not  sufficient  to  entitle  his  declaration 
to  admission  as  a  dying  declaration,  unless  he  further  believes  that 
his  death  is  certain  to  follow  in  a  very  short  time  and  has  aban- 
doned all  hope  of  recovery. 

4.  Same — rule  where  death  does  not  follow  as  soon  as  is  ex- 
pected. If  a  dying  declaration  is  made  under  the  fixed  belief  of 
certain  and  almost  immediate  death  and  after  all  hope  of  recovery 
is  abandoned  by  the  declarant,  the  admissibility  of  the  declaration 
as  a  dying  declaration  is  not  destroyed  by  the  mere  fact  that  the 
declarant,  contrary  to  expectation,  lived  for  more  than  a  month. 

5.  Same — when  a  declaration  is  not  admissible  as  a  dying  dec- 
laration. A  declaration  is  not  admissible  as  a  dying  declaration 
where  it  is  shown  that  the  statement  that  the  declarant,  who  was 
a  foreigner,  believed  he  was  about  to  die  and  had  no  hope  of  re- 
covery, was  dictated  by  the  police  officer  and  was  not  the  language 
of  the  declarant,  who  said  he  was  feeling  "pretty  bad"  and  ex- 
pected to  die,  and  where  it  does  not  appear  that  the  declarant,  who 
lived  for  thirty-five  days  after  making  the  declaration,  was  advised 
by  any  qualified  person  that  his  injury  was  fatal,  or  that  he  sent 
for  a  priest,  although  he  was  a  Roman  Catholic. 

6.  Same — fact  that  fatal  shot  was  in  the  back  is  not  conclusive 
evidence  against  the  accused.  The  fact  that  the  fatal  shot  was  re- 
ceived by  the  deceased  in  the  back  is  not  conclusive  evidence  that 
the  accused  is  guilty  of  manslaughter,  where  the  evidence  tends  to 
show  that  the  deceased  was  the  aggressor  and  fired  several  shots 
at  the  accused  before  the  latter  began  to  shoot,  and  that  at  the  time 
the  fatal  shot  was  fired  the  accused  and  the  deceased  were  running 
from  each  other,  the  deceased  shooting  sidewise  as  he  ran. 

7.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
there  is  not  that  degree  of  proof  which  the  law  requires  to  remove 
all  reasonable  doubt  of  the  guilt  of  the  accused,  and  that  the  trial 
court  erred  in  not  granting  a  new  trial. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 

Chari.es  E.  Erbstein,  and  Bernard  P.  Barasa,  for 
plaintiffs  in  error. 
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W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (John  T. 
Fleming,  of  counsel,)  for  the  People.' 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  suit  was  begun  by  writ  of  error  to  the  criminal 
court  of  Cook  county  requiring  the  record  of  the  conviction 
of  the  plaintiffs  in  error,  Frank  Cassesse  and  Giuseppe  Cas- 
sesse, of  the  crime  of  manslaughter  by  killing  Salvatore 
Manno,  to  be  certified  to  this  court  for  review. 

Manno  was  shot  by  Frank  Cassesse  with  a  revolver  on 
August  28,  1 9 10,  but  did  not  die  until  October  6,  1910. 
He  made  a  written  declaration  at  a  hospital  on  Septem- 
ber 1,  1910,  which  the  court  admitted  in  evidence  against 
the  objection  of  the  defendants.  The  evidence  upon  which 
the  statement  was  admitted  consisted  of  the  testimony  of 
two  police  officers,  one  of  whom  spoke  and  understood  Ital- 
ian. He  went  to  the  hospital  and  spoke  to  Manno,  and 
Manno  said  he  was  feeling  pretty  bad  and  expected  to  die. 
The  officer  suggested  making  a  statement,  and  told  Manno 
if  he  wranted  to  make  one  he  would  have  an  interpreter  put 
it  in  Italian.  The  other  officer  wrote  the  declaration  and 
talked  to  Manno  through  an  interpreter.  The  officer  asked 
questions  as  to  what  occurred  on  the  occasion  and  the  in- 
terpreter would  put  the  questions  to  Manno  and  he  would 
answer.  The  officer  testified  that  Manno  was  asked  if  he 
thought  he  would  get  over  the  injury,  and  he  said,  "No,  I 
am  going  to  die."  The  declaration  began  with  a  statement 
that  Manno  believed  he  was  about  to  die  and  had  no  hope 
of  recovery;  but  that  was  dictated  by  the  police  officer  and 
was  a  form  used  by  the  police  and  not  the  language  of 
Manno.  There  was  no  evidence  that  any  surgeon  or  other 
person  qualified  to  give  an  opinion  had  told  or  advised 
Manno  that  his  injury  would  be  fatal,  and  he  was  a  Roman 
Catholic  but  did  not  ask  for  the  usual  services  of  a  priest 
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on  such  an  occasion,  and  no  priest  was  present.    The  opin- 
ion expressed  by  Manno  appears  to  have  been  based  merely 
upon  the  fact  that  he  felt  pretty  bad.     From  the  necessity 
of  the  case  the  dying  declaration  of  the  deceased  is  admis- 
sible in  a  prosecution  for  homicide  to  prove  the  fact  of  the 
killing,  who  was  the  murderer,  and  such  other  facts  and 
circumstances  as  are  immediately  connected  with  the  kill- 
ing; but  the  admissibility  of  such  a  declaration  is  an  ex- 
ception to  the  right  of  an  accused  person  to  have  the  witness 
against  him  in  his  presence,  so  that  he  may  be  subjected  to 
cross-examination  and  the  usual  tests  of  truth  be  applied 
to  him.    The  courts  have  given  consideration  and  weight  to 
that  fact  and  have  required  all  the  guaranties  of  truth  that 
the  nature  of  the  case  admits.    It  is  a  fair  presumption  that 
no  person  who  has  a  fixed  belief  that  his  death  is  impend- 
ing and  certain  and  that  he  is  going  into  the  presence  of 
his  Maker  will  tell  a  deliberate  falsehood.     A  declaration 
made  under  such  circumstances  is  admissible  when  the  per- 
son making  it  is  in  actual  danger  of  death  and  has  given 
up  all  hope  of  recovery.     The  rule  is,  that  the  declaration 
must  be  made  under  the  fixed  belief  and  moral  conviction 
of  the  person  making  it  that  his  death  is  impending  and 
certain  to  follow  almost  immediately,  without  opportunity 
for  repentance  and  in  the  absence  of  all  hope  of  avoidance, 
when  be  has  despaired  of  life  and  looks  to  death  as  at  hand. 
{Starkey  v.  People,  17  111.  17.)    To  make  a  declaration  ad- 
missible the  party  making  it  must  be  under  the  belief  that 
his  dissolution  is  near  at  hand  and  without  hope  of  recov- 
ery.    (Barnett  v.  People,  54  111.  325.)    The  evidence  must 
show  that  the  declarant  entertained  a  fixed  belief  and  moral 
conviction  that  his  death  was  impending,  that  he  had  no 
hope  of  recovery,  and  that  he  had  despaired  of  life  and 
looked  upon  death  as  inevitable  and  at  hand.     (  Westbrook 
v.  People,  126  111.  81.)     The  principle  upon  which  dying 
declarations  are  admitted  is,  that  they  are  made  in  a  con- 
dition so  solemn  and  awful  as  to  preclude  the  supposition 
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that  the  party  could  have  been  influenced  by  malice,  re- 
venge or  any  conceivable  motive  to  misrepresent  and  when 
every  inducement  was  to  speak  the  truth.  It  is  not  enough 
that  he  shall  have  thought  he  would  never  recover,  but  the 
declaration  must  be  made  under  the  belief  of  almost  im- 
mediate dissolution.  (North  v.  People,  139  111.  81.)  These 
rules  were  recently  declared,  upon  a  full  review  of  the  de- 
cisions, in  the  case  of  Brom  v.  People,. 216  111.  148.  State- 
ments that  there  must  be  a  belief  that  death  is  at  hand  or 
immediate  do  not  mean  that  the  person  making  the  declara- 
tion must  be  in  articulo  mortis  or  that  death  is  impending 
at  the  very  instant,  but  they  do  mean  that  it  must  be  re- 
garded as  inevitable  within  a  very  short  time.  They  mean 
that  it  is  not  sufficient  for  the  person  to  believe  that  he  will 
at  some  time  in  the  future  die  from  the  effects  of  his  in- 
jury, but  that  all  hope  of  life  has  been  abandoned  and  that 
death  must  follow  soon.  (Rex  v.  Perry,  2  K.  B.  697;  17 
Ann.  Cas.  285.)  It  is  immaterial  if  a  fixed  belief  of  that 
kind  is  not  realized  for  some  time,  and  if  Manno  made  the 
declaration  under  the  belief  of  impending  death,  when  every 
hope  of  recovery  was  gone,  it  would  be  competent,  al- 
though, contrary  to  his  expectation,  he  lived  thirty-five  days 
afterward.  The  evidence,  however,  was  not  sufficient  to  sat- 
isfy the  requirements  of  the  law,  and  the  court  erred  in 
admitting  the  declaration  in  evidence. 

The  defendants  were  together  at  the  time  of  the  shoot- 
ing, and  the  father,  Giuseppe  Cassesse,  shot  and  killed 
James  Rinello  at  the  same  time  that  Frank  Cassesse  shot 
Salvatore  Manno.  There  had  been  no  trouble  between  the 
defendant  Frank  Cassesse  and  Manno  or  Rinello,  but  there 
had  been  bad  feeling  between  the  men  who  were  killed  and 
the  defendant  Giuseppe  Cassesse.  Concerning  that  trouble 
there  was  no  dispute  in  the  evidence.  On  August  15, 
1 910,  Giuseppe  Cassesse  was  playing  an  Italian  game  called 
"tocco"  for  wine  in  the  restaurant  of  Calliendo  with  Manno 
and  Rinello  and  another  Italian  named  Zuccolo.     In  the 
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first  game  Manno  was  the  winner  and  the  wine  was  drunk. 
Zuccolo  was  the  winner  of  the  second  game.  He  was  from 
Calabria,  and  asked  the  others  if  they  wanted  to  distribute 
or  invite  any  one  in  accordance  with  the  Neapolitan  style 
or  according  to  the  Sicilian  style.  Giuseppe  Cassesse  said, 
"I  am  not  from  Naples;  I  am  from  the  province  of  Ca- 
zera, — a  province  nearby  Naples."  Manno  and  Rinello  got 
up  and  became  angry  and  Manno  called  Cassesse  vile  names. 
Giuseppe  tried  tq  pacify  them  and  said  that  they  were  from 
his  province.  Manno  and  Rinello  went  out  into  the  alley 
and  soon  afterward  came  back  and  the  trouble  ceased  for 
that  time.  On  August  21  Manno  and  Rinello  came  into  the 
pool  room  of  Basillo  and  asked  two  other  men,  Colleta  and 
Tuchillo,  for  their  revolvers.  Colleta  asked  Manno  why  he 
wanted  the  revolvers,  and  Manno  said  he  must  kill  Giu- 
seppe. He  said  he  had  trouble  with  Giuseppe.  Rinello 
made  a  similar  statement  to  Tuchillo,  but  Colleta  and  Tu- 
chillo refused  to  give  them  the  revolvers.  A  witness  who 
was  present  when  Manno  and  Rinello  had  some  words  with 
Giuseppe  testified  that  he  saw  them  outside  loading  their 
revolvers;  that  they  came  back  and  asked  where  Giuseppe 
was  and  were  told  that  he  had  gone  to  a  saloon  across  the 
street,  and  they  said  if  he  was  not  coming  there  they  would 
go  and  see  him.  On  August  28,  in  the  afternoon,  Giuseppe 
went  to  the  pool  room  of  Basillo,  and  Manno  and  Rinello 
came  in  and  abused  him  with  vile  epithets.  Afterward, 
about  six  o'clock,  Rinello  came  back  to  the  pool  room  and 
said  he  was  looking  for  trouble.  Giuseppe  asked  Manno 
to  let  him  alone  and  let  him  live  in  peace.  Giuseppe  was 
peaceful  and  attending  to  his  own  business,  merely  looking 
at  someone  playing  pool.  Frank  Cassesse  was  in  the  res- 
taurant of  one  Spina  at  that  time,  playing  cards,  and  was 
told  by  friends  to  go  to  the  pool  room  and  take  his  father 
away,  for  he  was  in  danger.  Frank  went  home  and  took 
a  revolver  and  went  to  the  pool  room  and  asked  his  father 
to  go  home  with  him.    They  left  the  pool  room,  which  was 
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on  Jefferson  street,  and  went  to  Polk  street,  and  were  go- 
ing west  on  Polk  street  when  the  fatal  affray  occurred. 
The  general  reputation  of  Manno  and  Rinello  for  peace, 
good  order  and  quiet  was  bad. 

The  evidence  as  to  the  fatal  occurrence  is  as  follows: 
It  was  about  seven-thirty  in  the  evening  and  quite  dark. 
The  defendants  walked  west  on  the  north  side  of  Polk 
street  and  crossed  over  to  the  south  side.  Salvatore  Manno, 
James  Rinello,  Dominick  Manno,  (a  brother  of  Salvatore 
Manno,)  Giuseppe  Aurelia,  Victoria  Emanuel,  and  another 
Italian  who  had  left  Chicago  at  the  time  of  the  trial,  were 
walking  east  on  the  south  side  of  Polk  street.  The  defend- 
ants met  this  party  near  an  alley  and  an  affray  occurred,  in 
which  Giuseppe  Cassesse  shot  James  Rinello  and  Frank  Cas- 
sesse shot  Salvatore  Manno.  Dominick  Manno,  brother  of 
Salvatore  Manno,  testified  that  the  defendants  crossed  Jef- 
ferson street  and  turned  west  on  Polk  street  and  met  the 
other  party ;  that  his  brother,  Salvatore  Manno,  said  "Good 
evening,"  and  Giuseppe  Cassesse  drew  a  revolver  and  shot 
Rinello  and  Frank  Cassesse  shot  Salvatore  Manno;  that 
twelve  or  thirteen  shots  were  fired ;  that  his  brother,  Sal- 
vatore Manno,  and  James  Rinello  did  nothing  and  did  not 
have  any  revolver  or  knife,  and  that  the  witness  walked 
into  the  alley,  which  was  two  or  three  paces  from  the  shoot- 
ing, until  the  shooting  was  finished,  when  he  came  back. 
The  defendants  both  testified  that  they  met  the  party  in 
which  Manno  and  Rinello  were ;  that  it  was  quite  dark  and 
when  they  first  saw  the  party  they  were  close  to  them,  and 
that  Rinello  and  Manno  drew  revolvers.  Giuseppe  Cas- 
sesse testified  that  Rinello  shot  at  him  twice,  after  which  he 
shot  Rinello;  that  Rinello  attempted  to  continue  shooting, 
and  he  could  hear  the  revolver  click,  but  the  shots  did  not 
go  and  Rinello  went  past  him  to  Jefferson  street.  Frank 
Cassesse  testified  that  Salvatore  Manno  shot  three  or  four 
times  at  him  and  he  then  shot  at  Manno;  that  Manno, 
while  shooting,  ran  away  in  the  alley  and  shot  sideways, 
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and  that  he  ran  away  in  the  street  and  shot  two  or  three 
times  at  Manno,  the  last  one  when  Manno  was  about  forty 
feet  away.  The  fatal  shot  was  in  the  back  of  Manno.  As 
before  stated,  Dominick  Manno  testified  that  neither  his 
brother  nor  Rinello  had  a  revolver  nor  any  other  weapon, 
but  Basillo  testified  that  the  next  morning  after  the  shoot- 
ing Dominick  Manno  came  to  his  pool  room  and  asked 
where  the  door  to  the  alley  was;  that  he  was  told  where 
it  was,  and  he  opened  the  door  and  stooped  down  and  put 
a  revolver  in  his  pocket;  that  when  asked  how  he  knew 
there  was  a  revolver  there,  Dominick  replied  that  he  went 
to  the  hospital  to  see  his  brother  and  he  told  him  to  see 
Rinello,  and  he  told  him  that  there  was  a'  revolver  in  that 
place.  The  witness  testified  that  he  had  seen  the  revolver 
before  and  had  kept  it  for  Rinello  and  Manno.  Spina,  the 
keeper  of  the  restaurant  where  Frank  Cassesse  was  when 
notified  to  take  his  father  away  from  the  pool  room,  testi- 
fied that  he  saw  Dominick  Manno  a  day  or  two  after  the 
shooting,  and  Dominick  said  that  he  went  to  the  hospital  to 
see  his  brother  and  the  brother  said,  "Go  over  to  Basillo's 
place  and  get  a  gun;"  that  the  witness  asked  Dominick  to 
see  the  gun,  and  Dominick  opened  it  and  five  shots  had  been 
fired.  Dominick  Manno  testified  that  he  did  not  go  to  the 
back  door  of  the  pool  room  and  pick  up  a  revolver,  and  that 
he  did  not  say  anything  to  Spina  about  a  revolver  nor  show 
him  one.  The  court  called  and  examined  as  a  witness  Giu- 
seppe Aurelia,  one  of  the  party  present  at  the  shooting. 
He  testified  that  Rinello  and  Manno  said  they  were  going 
up  to  somebody's  house  to  get  him;  that  they  both  had 
guns ;  that  he  advised  that  it  was  wrong  and  Manno  called 
him  a  coward;  that  he  said  he  might  be  a  coward  but  he 
was  not  crazy  to  go  to  some  one's  own  house  and  shoot 
him;  that  when  the  two  parties  met  some  words  were  ex- 
changed; that  Manno  and  Rinello  went  to  their  pockets 
and  drew  out  their  revolvers.  He  testified  that  he  stepped 
back  in  the  alley ;  that  Dominick  Manno  also  ran  away  and 
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he  heard  the  shots  fired,  but  he  did  not  know  who  it  was 
because  it  was  quite  dark.  He  testified  that  there  were 
some  words  exchanged  and  that  he  did  not  see  the  defend- 
ants draw  revolvers.  The  court  also  called  and  examined 
Victoria  Emanuel,  one  of  the  same  party,  who  testified  that 
it  was  dark  at  the  time  and  when  he  heard  a  shot  he  ran 
away  in  the  alley ;  that  he  did  not  know  whether  the  men 
who  were  killed  had  revolvers  or  not;  that  he  did  not  see 
the  defendants,  and  that  he  did  not  know  where  the  shots 
came  from  nor  how  many  were  fired,  but  heard  several. 

All  the  evidence  admitted  to  the  jury,  including  the 
dying  declaration,  which  was  of  the  same  purport  as  the 
testimony  of  Dominick  Manno,  does  not  satisfy  our  minds, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the  defendants, 
after  giving  due  weight  and  consideration  to  the  fact  that 
the  jury  saw  and  heard  the  witnesses.     Considering  the 
competent  testimony,  the  verdict  was  supported  only  by  the 
fact  that  the  fatal  shot  was  in  the  back  and  the  testimony 
of  Dominick  Manno,  who  was  discredited  by  the  testimony 
of  disinterested  witnesses.     His  testimony  was  not  in  har- 
mony with  the  undisputed  facts  that  Manno  and  Rinello  had 
mistreated  and  insulted  Giuseppe  Cassesse  and  had  made 
threats  against  his  life,  and  that  Giuseppe  Cassesse  was 
peaceable  and  inclined  to  avoid  quarrel.    The  fact  that  the 
shot  was  in  the  back  was  not  inconsistent  with  the  testi- 
mony of  Frank  Cassesse  that  they  were  both  running  from 
each  other  and  that  Manno  was  shooting  sideways  as  he 
ran.    In  our  opinion  there  was  not  that  degree  of  evidence 
which  the  law  requires  to  remove  all  reasonable  doubt  of 
the  guilt  of  the  defendants,  and  the  court  erred  in  not 
granting  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Charles  R.  Gray,  Plaintiff  in  Error. 

Opinion  filed  October  2$,  iqii. 

i.  Criminal  law — it  is  proper  to  charge  a  felony  in  different 
ways  in  different  counts.  A  person  cannot  be  tried,  in  one  trial, 
for  two  or  more  separate  and  distinct  felonies,  but  it  is  proper 
practice  to  insert  several  counts  in  an  indictment  charging  the  fel- 
ony in  different  ways,  to  meet  the  varying  phases  of  the  evidence. 

2.  Same — when  court  will  not  quash  indictment  or  put  prosecu- 
tor to  election.  The  court  will  not  quash  an  indictment  as  charg- 
ing different  offenses  or  put  the  prosecutor  to  his  election  as  to 
which  count  he  will  proceed  under,  where  it  may  be  doubtful  if 
the  intention  be  not  to  charge  the  same  or  cognate  offenses  grow- 
ing out  of  the  same  transaction.' 

3.  Same — the  effect  where  counts  for  rape  charge  the  offense 
on  different  dates.  The  fact  that  the  several  counts  of  an  indict- 
ment for  rape  charge  the  offense  on  different  dates  does  not  show 
affirmatively  that  they  charge  as  many  separate  felonies  as  there 
are  counts,  since  the  time  of  the  offense  may  be  laid  at  any  time 
previous  to  the  indictment,  during  the  period  within  which  the  of- 
fender may  be  prosecuted. 

4.  Same — whether  more  specific  bill  of  particulars  shall  be  fur- 
nished rests  in  discretion  of  court.  Whether  a  more  specific  bill  of 
particulars  shall  be  furnished  than  is  presented  by  the  prosecution 
is  a  matter  resting  in  the  sound  legal  discretion  of  the  court. 

5.  Same — matter  of  permitting  assistance  to  State's  attorney  is 
largely  discretionary  with  court.  It  is  the  duty  of  the  court  to  pre- 
vent oppression  of  the  accused  and  permit  only  such  assistance  to 
the  State's  attorney  as  justice  and  fairness  may  require;  but  such 
matters  rest  largely  in  the  discretion  of  the  court,  and  if  the  State's 
attorney  is  ill  and  unable  to  try  the  case  alone,  it  is  not  improper 
to  allow  his  law  partner  to  assist  him. 

6.  Same — right  of  either  side  to  peremptorily  challenge  a  juror 
before  acceptance  of  panel  of  four.  Until  both  sides  have  accepted 
the  full  panel  of  four  jurors  either  side  has  a  right  to  peremp- 
torily challenge  a  juror  who  has  been  theretofore  tendered  to  the 
other  side.     (Mayers  v.  Smith,  121  111.  442,  distinguished.) 

7.  Same — part  of  special  venire  may  be  examined  before  all  are 
served.  It  is  not  error  to  permit  the  examination  of  a  part  of  a 
special  venire  to  proceed  before  all  of  the  venire  are  served  and 
present  in  court  and  their  names  placed  in  the  jury  box,  where  the 
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accused  is  furnished  with  a  list  of  the  names  of  the  entire  venire 
as  well  as  of  those  served  and  in  court,  and  where  he  does  not  ex- 
haust all  of  his  peremptory  challenges  before  the  jury  is  accepted. 

8.  Rape — evidence  of  more  than  one  act  of  intercourse  is  ad- 
missible. In  a  prosecution  for  rape  with  the  consent  of  a  female 
under  the  age  of  consent  more  than  one  act  of  intercourse  with 
the  complaining  witness  may  be  proved,  not  for  the  purpose  of 
proving  distinct  offenses,  but  as  .showing  the  relation  and  familiar- 
ity of  the  parties  and  as  corroborating  the  testimony  of  the  com- 
plaining witness  as  to  the  particular  act  relied  on  for  a  conviction. 

9.  Same — admissibility  of  post-cards  sent  by  accused  to  prose- 
cuting witness.  In  a  prosecution  for  rape  without  force,  unsigned 
postal  cards  testified  to  as  being  in  the  handwriting  of  the  ac- 
cused and  sent  by  him  to  the  prosecuting  witness  are  admissible  in 
evidence  as  tending  to  show  the  relation  of  the  parties. 

10.  Same — when  court  should  compel  State's  attorney  to  elect 
upon  which  act  he  will  rely.  In  a  prosecution  for  rape  with  the 
consent  of  a  female  under  the  age  of  consent,  where  different  acts 
of  sexual  intercourse  between  the  accused  and  the  complaining  wit- 
ness have  been  testified  to,  the  court,  upon  motion  of  the  accused, 
should  compel  the  State's  attorney  to  elect  upon  which  act  he  will 
rely  for  a  conviction,  and,  if  requested,  instruct  the  jury  as  to  the 
purpose  for  which  the  evidence  of  the  other  acts  is  admissible. 

11.  Same — when  alleged  misnomer  of  complaining  witness  is 
not  fatal.  Proof  that  the  name  of  the  prosecuting  witness  given 
in  an  indictment  for  rape  without  force  was  the  name  by  which 
she  was  commonly  known  is  sufficient  to  support  a  conviction,  even 
though  the  evidence  shows  she  is  an  illegitimate  child  and  that  the 
surname  by  which  she  was  known  was  assumed. 

12.  Same — reputation  of  complaining  witness  for  chastity  is  not 
admissible  if  she  is  under  age  of  consent.  If  the* -complaining  wit- 
ness in  a  prosecution  for  rape  is  under  the  age  of  consent,  evidence 
to  show  that  her  reputation  for  chastity  is  bad  is  not  admissible. 

13.  Same — when  instructions  are  erroneous  as  invading  pro- 
vince of  jury.  In  a  prosecution  for  rape,  where  the  guilt  of  the 
accused  rests  solely  on  the  testimony  of  the  complaining  witness 
and  several  witnesses  have  testified  that  her  reputation  for  truth 
and  veracity  is  bad  and  no  witness  has  testified  to  the  contrary,  it 
is  reversible  error  to  give  instructions  holding  that  if  the  jury  be- 
lieve the  complaining  witness  has  testified  truthfully  as  to  all  mat- 
ters, then  the  testimony  concerning  her  reputation  for  truth  and 
veracity  becomes  immaterial  and  need  not  be  considered. 

14.  Practice — points  raised  for  first  time  in  reply  brief  cannot 
be  considered.    Points  raised  for  the  first  time  in  the  reply  brief  of 
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the  appellant  or  plaintiff  in  error  cannot  be  considered  by  the  Su- 
preme Court. 

15.  Trial — counsel  should  not  be  permitted  to  state,  in  his  argu- 
ment, facts  outside  of  record.  It  is  not  allowable  for  counsel,  in  the 
argument  to  the  jury,  to  state  facts  which  are  not  in  the  record. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding. 

Ferns  &  Sumner,  (Smith  &  Wallace,  of  counsel,) 
for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  Walter  J.  Chapman, 
State's  Attorney,  and  Fred  H.  Hand,  for  the  People. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Charles  R.  Gray,  plaintiff  in  error,  was  indicted  by  the 
grand  jury  of  Jersey  county,  at  the  September  term,  1910, 
for  the  crime  of  rape  upon  one  Josephine  Miles.  He  was 
afterward  convicted  in  the  circuit  court  of  that  county  and 
his  punishment  fixed  at  two  years  in  the  penitentiary.  After 
motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled and  judgment  entered  on  the  verdict  this  writ  of  er- 
ror was  sued  out.  * 

The  prosecuting  witness  was  fifteen  years  of  age  on 
May  17,  191 1.  Plaintiff  in  error,  at  the  time  of  the  alleged 
offense,  was  thirty-nine  years  old.  He  was  unmarried,  a 
piano  agent  by  occupation,  and  for  several  years  had  been 
making  his  headquarters  at  Jerseyville,  in  said  county.  He 
testified  that  he  considered  that  city  his  home.  The  prose- 
cuting witness  testified  that  she  became  acquainted  with  the 
plaintiff  in  error  in  May,  1909,.  while  she  was  helping  w ith 
housework  at  the  home  of  Mr.  and  Mrs.  Henry  C.  Malo- 
ney>  in  Jerseyville ;  that  he  brought  player  pianos  there  for 
Maloney  to  fix,  coming  about  once  a  week;  that  along  in 
October  of  that  year  she  met  him  in  front  of  English  & 

2  &  1  —  3  8 
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Slayton's  store,  in  Jerseyville,  in  response  to  a  letter  she 
had  received  from  him  through  the  mail  requesting  her  to 
come ;  that  she  went  with  him  to  a  certain  yard  which  she 
described,  where  he  had  intercourse  with  her ;  that  she  next 
met  him  about  a  week  after,  by  appointment,  between  seven 
and  eight  in  the  evening,  in  English  &  Slayton's  store, 
where  he  made  his  headquarters  for  selling  pianos;  that 
he  let  her  in  the  door,  which  he  then  locked,  and  they  had 
intercourse  twice  that  evening  on  a  leather  couch  in  the  back 
part  of  the  store;  that  she  met  him  in  that  store  on  four 
or  five  evenings  in  October  and  November,  1909,  and  had 
intercourse  with  him  each  time;  that  they  also  had  inter- 
course once  on  the  ground,  near  the  railroad  track;  that 
after  this  last  mentioned  occasion  he  went  with  her  a  part 
of  the  way  to  the  house  where  she  was  working,  and  while 
talking  on  the  corner  near  the  house  they  saw  people  they 
knew  in  the  yard  and  one  of  the  men  started  towards  them ; 
that  Gray  pulled  off  his  overcoat  and  started  away,  saying 
he  did  not  want  them  to  know  who  he  was;  that  the  man 
spoke  to  her  as  he  passed,  and  she  replied.  The  man  in 
question  testified  that  he  was  keeping  company  with  a  lady 
for  whose  mother  the  complaining  witness  then  worked ; 
that  he  spoke  to  Josephine  Miles  after  he  left  the  house  and 
by  walking  rapidly  tried  to  overtake  the  man,  when  the 
latter  started  to  run.  The  witness  stated  that  he  could  not 
recognize  who  the  man  was.  The  prosecuting  witness  fur- 
ther testified  that  she  received  several  letters  during  October 
and  November  of  that  year  from  plaintiff  in  error,  but  had 
burned  them;  that  besides  these  letters  she  received  two 
unsigned  postal  cards  from  him ;  that  she  knew  plaintiff  in 
error's  handwriting  and  that  the  cards  were  in  his  hand- 
writing. The  two  cards,  both  addressed  to  the  prosecuting 
witness,  were  introduced,  and  one  of  them  had,  in  addition 
to  the  address,  the  words,  "Something  coming."  The  wit- 
ness further  testified  that  shortly  thereafter,  about  Christ- 
mas, 1909,  she  received  a  pocket-book  at  the  Jerseyville 
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post-office,  wrapped  in  pasteboard  and  addressed  to  her  in 
plaintiff  in  error's  handwriting ;  that  he  had  previously  told 
her  he  was  going  to  send  her  a  Christmas  present.  An- 
other witness  testified  that  she  knew  the  handwriting  of 
plaintiff  in  error  and  that  these  postal  cards  were  written  . 
by  him.  The  testimony  for  the  People  also  tended  to  show 
that  plaintiff  in  error  had  a  key  to  English  &  Slayton's 
store  at  certain  times  when  his  headquarters  were  there. 
There  was  also  evidence  tending  to  show  that  plaintiff  in 
error  had  tried  to  hire  a  witness  to  procure  testimony  that 
the  prosecuting  witness  was  over  sixteen  at  the  date  of  the 
alleged  offense. 

Plaintiff  in  error  denied  having  had  improper  relations 
of  any  kind  with  the  prosecuting  witness.  He  testified  di- 
rectly contrary  to  her  on  all  material  points.  He  denied 
that  the  postal  cards  were  in  his  handwriting,  or  that  he 
had  sent  them  or  the  pocket-book  to  her,  or  had  had  the 
meetings  with  her  at  any  of  the  places  testified  to,  or  had 
done  more  than  try  to  ascertain  her  correct  age.  Testimony 
on  his  behalf  was  also  given  by  a  physician,  who  stated  that 
he  had  treated  the  prosecuting  witness  in  April,  19 10,  for 
a  venereal  disease,  and  she  stated  to  him  that  plaintiff  in 
error  never  had  intercourse  with  her  but  that  a  married 
man  was  the  cause  of  her  trouble.  A  deputy  sheriff  also 
testified  for  plaintiff  in  error  that  in  reply  to  a  question  of 
the  State's  attorney  in  the  latter's  office  the  prosecuting 
witness  said  that  she  did  not  have  intercourse  with  Charles 
R.  Gray.  From  the  State's  attorney's  questions,  on  his 
cross-examination  of  this  witness,  it  would  seem  that  there 
was  some  misunderstanding  on  the  part  of  the  prosecuting 
witness  as  to  who  was  meant  by  the  State's  attorney  by 
"Dolly"  Gray,  she  not  knowing,  or  pretending  not  to  know, 
that  it  was  a  nickname  for  plaintiff  in  error.  It  may  be 
noted,  however,  that  the  deputy  sheriff,  immediately  after 
this  interview,  personally  swore  to  a  complaint  charging 
Gray  with  rape  upon  said  Josephine  Miles.    Testimony  was 
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introduced  to  the  effect  that  the  reputation  of  the  prose- 
cuting witness  for  truth  and  veracity  was  bad. 

Plaintiff  in  error  at  the  proper  time  moved  to  quash  the 
indictment.     It  is  contended  that  the  court  erred  in  over- 
ruling  this   motion.      The   indictment   consisted   of    four 
counts.    Each  count  charged  the  plaintiff  in  error  with  hav- 
ing carnal  knowledge  of  the  prosecuting  witness,  and  al- 
leged that  she  was  a  female  child  under  the  age  of  sixteen 
years.    The  second  count  alleged  that  the  act  was  done  with 
force  and  violence.    Two  of  the  counts  alleged  that  plain- 
tiff in  error  was  over  seventeen  years  of  age.    It  is  insisted 
that  the  court  should  have  quashed  the  indictment  because 
it  is  apparent  on  their  face  that  the  -counts  charged  separate 
and  distinct  felonies.     A  person  cannot  be  placed  on  trial 
for  two  or  more  separate  and  distinct  felonies  at  one  trial, 
but  it  is  proper  practice  to  insert  several  counts  in  an  in- 
dictment charging  the  felony  in  different  ways,  to  meet  the 
varying  phases  of  the  evidence.    The  court  will  not  quash 
the  indictment  or  put  the  prosecutor  to  his  election  as  to 
which  count  he  will  proceed  under,  where  it  may  be  doubt- 
ful if  the  intention  be  not  to  charge  the  same  or  cognate 
offenses  growing  out  of  the  same  transaction.     (West  v. 
People,  137  111.  189;  Kotter  v.  People,  150  id.  441.)     It  is 
argued  that  as  each  count  charged  the  felony  to  have  been 
committed  on  a  different  date,  it  affirmatively  appears  on 
the  face  of  the  indictment  that  it  charged  as  many  separate 
and  distinct  felonies  as  there  were  counts.    Such  is  not  the 
law.     It  is  necessary  to  allege  in  the  indictment  a  day  and 
year,  but  the  time  may  be  laid  at  any  time  previous  to  the 
finding  of  the  indictment,  during  the  period  within  which 
it  may  be  prosecuted.     (Wharton  on  Crim.  PI.  &  Pr. — 
9th  ed. — sec.  120;    1  Bishop's  New  Crim.  Proc.  sec.  400; 
1  Chitty  on  Crim.  Law, — 4th  Am.  ed. — 223;    Kettles  v. 
People,  221  111.  221;  Koop  v.  People,  47  id.  327.)     Noth- 
ing appears  on  the  face  of  the  indictment  to  indicate  that 
the  different  counts  were  not  introduced  solely  for  the  pur- 


JeL'll.]  The  People  v.  Gray.  437 

pose  of  meeting  the  evidence  as  it  might  transpire,  the 
charges  being  substantially  for  the  same  offense.  The  court 
did  not  err  in  overruling  the  motion  to  quash  the  indictment. 

Plaintiff  in  error,  before  the  trial  opened,  moved  for  a 
bill  of  particulars,  which  motion  was  granted  and  the  bill 
of  particulars  furnished.  Plaintiff  in  error  then  made  a 
motion  for  a  more  specific  bill,  which  was  denied.  It  is 
urged  that  the  court  erred  in  this  ruling.  Whether  or  not 
the  State  shall  be  required  to  furnish  a  bill  of  particulars 
in  a  particular  case,  and  the  character  of  such  a  bill,  rests 
in  the  sound  legal  discretion  of  the  trial  court.  (DuBois 
v.  People,  200  111.  157;  People  v.  Smith,  239  id.  91.)  It 
is  not  shown  in  what  way  plaintiff  in  error  was  surprised 
or  injured  by  the  failure  to  furnish  a  more  specific  bill  of 
particulars.  We  do  not  think  there  was  any  abuse  of  the 
discretion  of  the  court  in  its  ruling  on  this  question. 

Counsel  for  plaintiff  in  error,  at  the  beginning  of  the 
trial,  moved  to  exclude  private  counsel  (who  was  the  State's 
attorney's  law  partner)  from  assisting  the  prosecution,  on 
the  ground  that  said  counsel  was  employed  and  paid  by  a 
person  unfriendly  to  plaintiff  in  error.  The  State's  attor- 
ney then  stated  to  the  court  that  he  was  sick  and  not  able 
to  try  the  case  alone.  The  court  thereupon  denied  the  mo- 
tion. Such  matters  rest  largely  in  the  discretion  of  the  trial 
court,  to  be  decided  according  to  the  special  facts  and  situ- 
ation in  each  case.  It  is  the  duty  of  the  court  to  prevent 
oppression  of  the  accused  and  permit  such  assistance,  only, 
as  justice  and  fairness  may  require.  The  general  rules 
regulating  this  question  have  been  discussed  by  this  court 
in  Hayner  v.  People,  213  111.  142,  and  People  v.  O'Farrell, 
247  id.  44.  Under  the  rules  laid  down  in  those  decisions 
the  court  was  justified  in  denying  the  motion. 

In  selecting  the  jury,  counsel  for  the  State  examined  a 
panel  of  four  jurors  and  tendered  them  to  counsel  for  the 
plaintiff  in  error,  who  excused  two  and  thereafter  filled  the 
panel  and  tendered  the  f our  to  opposing  counsel.    The  State 
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then  challenged  peremptorily  one  of  the  two  jurors  that 
had  been  originally  tendered  to  plaintiff  in  error.  This 
challenge  was  allowed  over  objection  and  is  here  assigned 
for  error.  Sections  21  and  23  of  chapter  78  (Hurd's  Stat. 
1909,)  provide  that  in  empaneling  jurors  in  civil  or  crim- 
inal cases  they  should  be  passed  on  and  accepted  in  panels 
of  four.  In  Mayers  v.  Smith,  121  111.  442,  this  court  held 
that  after  a  panel  of  four  had  been  accepted  by  both  sides 
but -not  sworn,  neither  party  could,  as  a  matter  of  right, 
peremptorily  challenge  any  of  the  four,  stating,  however, 
that  it  was  not  intended  to  decide  or  intimate  anything  in 
respect  to  a  court's  discretion  as  to  the  allowance  of  a  per- 
emptory challenge  under  such  circumstances.  In  that  case 
the  full  panel  had  been  accepted  by  both  sides  and  there- 
after  an  attempt  was  made  to  peremptorily  challenge  one  of 
the  jurors  so  accepted.  The  full  panel  had  not  been  ac- 
cepted on  both  sides  in  this  case,  and  the  ruling  in  Mayers 
v.  Smith,  supra,  is  not  in  point  here.  Until  both  sides  ac- 
cept the  panel  of  four,  without  question  the  statute  permits 
either  side  to  challenge  peremptorily  a  juror  theretofore 
tendered  to  the  other  side. 

Before  beginning  the  examination  of  the  regular  panel 
of  jurors,  the  court,  being  convinced  that  a  jury  could  not 
be  obtained  from  the  regular  panel,  directed  the  clerk  to 
draw  a  special  panel  of  thirty-six  under  section  8  of  said 
chapter  78.  Thereupon  the  examination  of  the  regular 
panel  of  jurors  was  taken  up.  The  following  morning,  on 
the  opening  of  court,  when  the  regular  panel  was  exhausted, 
the  names  of  sixteen  of  the  special  venire  were  put  in  the 
box  and  five  of  the  names  drawn  out  and  the  five  called 
into  the  jury  box.  Counsel  for  plaintiff  in  error  objected 
to  proceeding  with  the  examination  of  these  five  until  the 
entire  number  of  the  special  venire  of  thirty-six  had  been 
served  by  the  sheriff,  were  in  court  and  their  names  in  the 
box.  It  appears  from  this  record  that  a  copy  of  the  full 
list  of  thirty-six  was  given  to  counsel  for  plaintiff  in  error 
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and  also  a  copy  of  the  names  of  the  sixteen  who  had  been 
served  and  were  in  court.  Plaintiff  in  error,  before  accept- 
ing the  entire  jury,  did  not  exhaust  all  of  his  peremptory 
challenges.  It  is  not  shown  that  his  rights  were  in  any 
way  prejudiced  by  the  method  followed  in  calling  the  spe- 
cial venire  into  the  box.  We  are  disposed  to  hold  that  the 
court  complied  substantially  with  the  law  on  this  question 
in  requiring  the  examination  to  proceed  before  the  entire 
special  venire  of  thirty-six  had  been  served  and  their  names 
placed  in  the  box.  Siebert  v.  People,  143  111.  571 ;  Wis- 
trand  v.  People,  213  id.  72. 

Plaintiff  in  error  contends  in  his  reply  brief  that  in  the 
examination  counsel  for  the  People  asked  some  of  the  ju- 
rors, on  their  voir  dire,  improper  questions.  This  point 
having  been  raised  for  the  first  time  in  the  reply  and  not 
in  the  original  brief,  cannot,  under  our  rules,  be  considered. 
Morton  v.  Pusey,  237  111.  26. 

It  is  further  contended  by  the  plaintiff  in  error  that  the 
court  erred  in  permitting  proof  of  more  than  one  act  of 
sexual  intercourse  with  the  complaining  witness.  This  evi- 
dence was  objected  to  at  the  time  it  was  offered  and  an 
exception  taken  to  the  ruling  of  the  court  in  admitting  it. 
As  a  general  rule,  proof  of  other  acts  is  inadmissible  unless 
they  are  a  part  of  the  res  gestce.  Certain  offenses  involving 
carnal  intercourse  between  the  sexes  are  held,  among  others, 
to  be  exceptions  to  this  general  rule.  (Wharton  on  Crim. 
Evidence, — 9th  ed. — sec.  35;  2  McClain  on  Crim.  Law, 
sec.  1 124.)  Evidence  should  be  admitted  "if  it  has  a  nat- 
ural tendency  to  establish  the  fact  in  controversy/ '  {Com- 
monwealth v.  Merriam,  14  Pick.  518;  Lanphere  v.  State, 
114  Wis.  193.)  Any  circumstance  may  be  put  in  evidence 
which  may  tend  to  make  the  proposition  at  issue  either 
more  or  less  probable.  (1  Wharton  on  Criminal  Evi- 
dence,— 3d  ed. — sec.  21;  1  Jones  on  Evidence,  sec.  136.) 
Whatever  is  relevant  is  admissible.  (State  v.  Sebastian,  81 
Conn.  1.)    This  court  held  in  Crane  v.  People,  168  111.  395, 
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that  on  an  indictment  for  adultery  other  acts  of  adultery 
between  the  same  persons  might  be  proved  in  explanation  of 
or  to  characterize  the  acts  of  the  parties  complained  of.    In 
Bolen  v.  People,  184  111.  338,  it  was  held,  under  an  indict- 
ment for  incest  for  illicit  intercourse  between  a  father  and 
his  daughter  under  fifteen  years  of  age,  that  acts  between 
the  same  parties  other  than  the  one  charged  in  the  indict- 
ment could  be  proven.     See,  also,  as  bearing  on  this  ques- 
tion, People  v.  Ambach,  247  111.  451,  Johnson  v.  People, 
202  id.  53,  and  David  v.  People,  204  id.  479.    On  principle 
there  can  be  no  distinction,  as  to  the  admission  of  this  class 
of  evidence,  between  a  prosecution  where  the  charge  is  in- 
cest or  adultery  and  a  prosecution  where  the  charge  is  rape 
upon  a  female  child  under  the  age  of  consent.    If  such  tes- 
timony is  admissible  in  the  first  two  classes  of  cases,  log- 
ically it  must  be  admissible  in  the  last  named  class.     {State 
v.  Fetterly,  33  Wash.  59;   State  v.  King,  117  Iowa,  484; 
1  Wigmore  on  Evidence,  sees.  398-402.)     This  evidence  is 
admissible  on  the  ground  that  such  other  illicit  or  adulter- 
ous acts  between  the  parties  tend  to  corroborate  as  to  the 
particular  act  charged, — not  for  the  purpose  of  showing  a 
different  offense,  but  to  show  the  relation  and  familiarity 
of  the  parties.     (Lanplvere  v.  State,  supra;   State  v.  Rob- 
inson, 32  Ore.  43;   State  v.  Stone,  74  Kan.  489;   People 
v.  Abbott,  97  Mich.  484;  State  v.  Jackson,  65  N.  J.  L.  62.) 
On  reason  and  by  the  great  weight  of  authority,  in  a  prose- 
cution for  rape  of  a  female  under  the  age  of  consent,  other 
acts  of  sexual  intercourse  between  the  same  parties   are 
admissible  as  corroborating  the  prosecuting  witness'  testi- 
mony concerning  the  particular  act  relied  upon  for  convic- 
tion.    (State  v.  Sebastian,  supra;  People  v.  Mathews,  139 
Cal.  527;  33  Cyc.  1483;  23  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 882;   Cecil  v.  Territory,  8  Am.  &  Eng.  Ann.  Cas. 
(Okla.)  457,  and  note;   People  v.  Molineux,  62  L.  R.  A. 
(N.  Y.)  193,  and  sec.  9  of  note;  Sykes  v.  State,  105  Neb. 
815;  State  v.  Wxtham,  72  Me.  531.)     Whatever  may  have 
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been  said  to  the  contrary  in  certain  cases, — and  there  is 
some  conflict  of  authority  on  this  question, — we  deem  this 
to  be  the  correct  rule.  Under  the  authorities  just  cited,  the 
postal  cards  alleged  to  be  in  plaintiff  in  error's  handwrit- 
ing were  admissible  as  showing  the  relation  of  the  parties. 
(Leedotn  v.  State,  81  Neb.  585.)  Acts  of  intercourse  be- 
tween the  accused  and  other  parties  than  the  prosecuting 
witness  are  not  admissible.  Dolt  on  v.  People,  224  111.  333 ; 
Janzen  v.  People,  1 59  id.  440. 

At  the  close  of  the  evidence  counsel  for  the  plaintiff  in 
error  moved  that  the  People  should  elect  upon  which  act 
of  sexual  intercourse  the  prosecution  relied  for  conviction. 
This  motion  was  overruled.    The  court  has  a  right  to  com- 
pel an  election  if  two  or  more  offenses  are  joined  to  the 
prejudice  of  the  accused.    The  time  during  the  trial  when 
this  right  can  be  availed  of  is  ordinarily  in  the  discretion 
of  the  trial  court.     (Schintz  v.  People,  178  111.  320.)     It 
has  been  said  that  whether  it  shall  be  required  at  any  time 
pertains  to  the  judicial  discretion  rather  than  to  absolute 
law.    (1  Bishop's  New  Crim.  Proc.  454,  and  cases  cited.) 
We  are  disposed  to  hold,  however,  that  in  this  class  of  cases 
the  better  practice  is  to  compel  the  prosecution  to  elect  upon 
which  act  it  will  rely  to  convict.     (23  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 882,  and  cases  cited ;  State  v.  King,  su- 
pra; People  v.  Mathews,  supra;  State  v.  Sebastian,  supra; 
State  v.  Robinson,  supra.)     Evidence  of  other  acts  is  ad- 
mitted, as  we  have  said,  not  for  the  purpose  of  proving 
different  offenses,  but  to  show  the  relation  of  the  parties 
and  as  corroborative  of  the  prosecutrix's  testimony  concern- 
ing the  particular  act.    The  court  should  compel  an  election 
and  instruct  the  jury  as  to  the  purpose  of  the  admission  of 
such  testimony,  if  requested.    On  the  motion  of  the  plain- 
tiff in  error  the  court  should  have  required  the  People  to 
dect  upon  which  act  they  relied  for  conviction. 

The  record  in  this  case  discloses  that  the  prosecuting 
witness,  Josephine  Miles,  was  an  illegitimate  child  of  Eflfie 
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Rice,  born  in  1896,  the  reputed  father  being  one  Britt;  that 
in  1899,  when  Josephine  was  three  years  old,  the  mother 
married  George  Miles;  that  after  said  marriage  the  child 
was  generally  known  as  Josephine  Miles.  It  is  insisted  by 
counsel  for  plaintiff  in  error  that  the  court  erred  in  refusing 
to  give  a  peremptory  instruction,  at  the  close  of  the  Peo- 
ple's evidence  and  at  the  close  of  all  the  evidence,  to  find 
him  not  guilty  because  of  a  variance  between  the  proof  and 
the  indictment  as  to  the  name  of  the  prosecuting  witness. 
A  name  is  one  or  more  words  used  to  designate  a  person 
or  thing.  The  name  by  which  a  person  is  commonly  or 
usually  known  will  be  good,  even  though  it  differs  from  the 
name  of  baptism.  A  bastard  does  not  necessarily  bear  his 
mother's  surname.  It  will  be  enough  to  sustain  an  aver- 
ment of  a  particular  name  that  the  person  was  usually  or 
popularly  known  by  such  name.  (1  Bishop's  New  Crim. 
Proc.  sec.  686;  Wharton  on  Crim.  Evidence, — 9th  ed. — 
sec.  95;  Durham  v.  People,  4  Scam.  172;  Jones  v.  State, 
65  Ga.  147;  State  v.  Bundy,  64  Me.  507;  Shannon  v.  Peo- 
ple, 5  Mich.  71;  McBeth  v.  State,  50  Miss,  81.)  The 
court's  ruling  on  this  point  was  in  accordance  with  the  law. 
It  is  further  insisted  that  the  trial  court  wrongfully  ex- 
cluded evidence  as  to  the  reputation  of  the  complaining 
witness  for  chastity.  The  general  reputation  of  the  prose- 
cutrix as  to  chastity  is  admissible  when  she  is  above  the 
age  of  consent, — not  as  affecting  her  general  reputation  for 
truth  and  veracity,  but  because  it  would  be  more  probable 
that  an  unchaste  woman  would  consent  to  an  act  of  sexual 
intercourse  than  one  whose  character  was  above  reproach. 
This  class  of  evidence  goes  to  the  question  of  consent,  only. 
When  the  prosecuting  witness  is  under  the  age  of  consent 
the  question  of  her  chastity  cannot  be  material.  If  she  is 
too  young  to  consent  to  the  intercourse,  it  is  no  answer  to 
say  that  her  reputation  as  to  chastity  is  bad.  Both  text 
books  and  decisions  are  a  unit  in  holding  that  all  evidence 
relating  to  the  chastity  of  the  prosecuting  witness  should 
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be  excluded  when  she  is  under  the  age  of  consent.  (Peo- 
ple v.  Johnson,  106  Cal.  289;  State  v.  Whitesell,  142  Mo. 
467;  People  v.  Abbott,  supra;  State  v.  Smith,  18  S.-  Dak. 
341 ;  1  Wigmore  on  Evidence,  sec.  62 ;  1  McClain  on  Crim. 
Law,  sec.  460;  State  v.  Roderick,  14  L.  R.  A.  (Ohio)  704, 
note  b;  23  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 872,  and 
cases  cited;  33  Cyc.  1481,  and  cases  cited.)  The  only 
authority  relied  on  in  support  of  plaintiff  in  error's  con- 
tention on  this  point  is  Shirwin  v.  People,  69  111.  55.  That 
case  is  not  in  point  where  the  prosecuting  witness  is  under 
the  age  of  consent  and  is  not  in  conflict  with  the  authorities 
already  cited,  for  it  was  there  said  (p.  59)  :  "The  ad- 
missibility of  all  this  class  of  evidence  is  placed  upon  the 
ground  that  an  unchaste  woman  would  be  more  likely  to 
consent  to  the  act  than  a  virtuous  one,  and  therefore  her 
previous  connection  with  the  accused  or  her  general  reputa- 
tion for  want  of  chastity  are  proper  ingredients  in  determin- 
ing the  question  whether  the  particular  act  in  controversy 
was  accomplished  solely  by  force  or  with  her  virtual  con- 
sent." If  the  reputation  of  the  prosecuting  witness  for 
chastity  were  to  be  held  admissible  as  going  to  her  general 
credibility,  then,  logically,  such  testimony  would  be  equally 
admissible  as  to  the  credibility  of  any  female  who  might 
be  called  to  give  evidence  in  any  case.  The  court  properly 
excluded  the  evidence  as  to  the  reputation  of  the  prosecut- 
ing witness  for  chastity. 

It  is  further  argued  that  special  counsel  for  the  State, 
in  the  closing  argument  to  the  jury,  made  statements,  not 
based  on  the  record,  which  were  prejudicial  to  plaintiff  in 
error.  Among  other  statements  complained  of  was  one  to 
the  effect  that  "this  defendant  sought  to  have  me  as  his 
attorney,  and  I  told  him  he  didn't  have  money  enough  to 
employ  me  as  an  attorney.' '  The  court  sustained  objec- 
tions to  this  remark  and  it  was  withdrawn.  It  is  never  al- 
lowable for  counsel  to  state,  in  their  arguments  to  the  jury, 
facts  that  are  not  in  the  record.     Such  a  practice  cannot 
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be  too  severely  condemned.  The  court  properly  sustained 
objections  to  all  departures  from  this  rule.  In  view  of  our 
conclusion  on  other  branches  of  this  case  it  is  unnecessary 
for  us  to  decide  whether  the  remarks  of  private  counsel 
were  so  prejudicial  as  to  require  the  reversal  of  this  case. 

It  is  further  insisted  that  the  trial  court  committed  re- 
versible error  in  the  giving  of  certain  instructions.     In- 
struction 8  for  the  People  states  that,  as  a  matter  of  law, 
while  it  was  proper  for  the  defendant  to  offer  evidence  con- 
cerning the  general  reputation  of  the  complaining  witness 
for  truth  and  veracity,  "still  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  complaining  wit- 
ness has  testified  truthfully  as  to  all  matters  testified  to  by 
her,  then  the  testimony  in  this  case  concerning  her  general 
reputation  for  truth  and  veracity  becomes  wholly  immaterial 
and  need  not  be  considered  by  the  jury."    Several  witnesses 
had  testified  that  the  reputation  of  the  prosecuting  witness 
for  truth  and  veracity  was  bad.    No  witness  testified  to  the 
contrary.     The  prosecution's  case  rested  chiefly  upon  her 
testimony.     It  was  vital  to  the  case.     To  say  that  the  tes- 
timony as  to  her  reputation  for  truth  and  veracity  was  im- 
material was  invading  the  province  of  the  jury.    Necessarily 
the  jury,  in  deciding  what  weight  must  be  given  to  her 
testimony,  must  take  into  consideration  her  reputation  for 
truth  and  veracity  as  shown  in  the  record.    The  credibility 
of  witnesses  is  a  matter  exclusively  for  the  jury.     (Roach 
v.  People,  77  111.  25.)     It  is  the  duty  of  the  court  to  de- 
termine the  competency  of  testimony  but  never  its  credibil- 
ity.   That  is  for  the  jury.     (Otmer  v.  People,  76  111.  149; 
Haines  v.  People,  82  id.  430;   Lynch  v.  People,  33  Colo. 
128;  Dunn  v.  People,  86  Am.  Dec.  (N.  Y.)  319,  and  note; 
State  v.  Johnson,  16  Nev.  36.)     The  twenty-sixth  instruc- 
tion for  the  People  is  open  to  the  same  criticism  as  the 
eighth.     Both  of  them  invaded  the  province  of  the  jury  as 
to  the  weight  to  be  given  to  the  credibility  of  the  prosecut- 
ing witness,  and  these  instructions  could  not  but  have  been 
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prejudicial  to  plaintiff  in  error.  The  evidence  as  to  the 
guilt  of  plaintiff  in  error  was  sharply  conflicting  on  ma- 
terial points  in  the  case.  It  was  important  in  that  situation 
that  the  instructions  should  state  the  law  with  accuracy. 
(Swan  v.  People,  98  111.  610;  Miller  v.  People,  229  id.  376; 
Shaw  v.  People,  81  id.  150.)  The  giving  of  these  instruc- 
tions was  reversible  error. 

Instruction  13  is  objected  to  because  it  stated  that  if 
the  jury  were  convinced  beyond  a  reasonable  doubt  they 
should  find  plaintiff  in  error  guilty,  "regardless  of  what 
you  may  think  of  any  of  the  People's  witnesses."  Under 
the  reasoning  of  this  opinion  as  to  instructions  8  and  26 
the  quoted  clause  from  said  instruction  13  might  also  have 
misled  the  jury.  The  last  clause  of  instruction  14  was  ob» 
jectionable  for  the  same  reason.  That  instruction  is  also 
objectionable  because  it  does  not  state  that  the  jury  are  to 
be  convinced  "from  the  evidence."  It  left  them  to  draw 
their  conclusions  from  matters  outside  of  the  record,  if 
they  desired. 

Plaintiff  in  error  further  insists  that  the  court  erred  in 
giving  instruction  No.  17  for  the  People,  which  states  the 
weight  which  his  testimony  is  entitled  to  with  the  jury.  It 
is,  in  form,  substantially  identical  with  an  instruction  on 
the  same  subject  approved  by  this  court  in  Henry  v.  Peo- 
ple, 198  111.  162,  and  Bressler  v.  People,  117  id.  422. 

The  third  and  fourth  instructions  referred  to  the  force 
and  effect  of  the  circumstantial  evidence.  It  is  urged  that 
it  was  error  to  give  these  instructions  because  there  was  no 
circumstantial  evidence  upon  which  to  base  them.  We  are 
disposed  to  think  there  were  certain  circumstances  in  the 
record  bearing  on  the  issues  that  would  justify  the  giving 
of  these  instructions. 

Certain  other  instructions  are  complained  of  which  were 
not  carefully  worded,  but  we  do  not  think  they  could  have 
misled  the  jury,  as  argued  in  the  briefs. 
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The  conclusion  that  we  have  reached  renders  it  unnec- 
essary to  pass  on  the  question  whether  the  court  erred  in 
refusing  to  grant  a  continuance,  or  oh  certain  other  ques- 
tions raised  in  the  briefs  which  we  do  not  deem  were  preju- 
dicial to  plaintiff  in  error. 

The  judgment  of  the  circuit  court  of  Jersey  county  will 
be  reversed  and  the  cause  remanded  to  that  court  for  fur- 
ther proceedings  not  in  conflict  with  the  views  herein  ex- 
pressed. Reversed  and  remanded. 


The  Peopi<e  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  John  Hunt  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  2$,  1011. 

1.  Criminal  law — indictment  for  larceny  of  money  should  de- 
scribe the  money  taken.  An  indictment  for  the  larceny  of  money 
should  describe  the  coins  or  bills  taken,  if  such  description  is  or 
may  be  known  to  the  grand  jury;  and  it  is  only  when  the  grand 
jury  is  unable  to  obtain  a  description  of  the  money  that  it  may  be 
described  in  the  indictment  simply  by  giving  its  value  "in  good  and 
lawful  money  of  the  United  States." 

2.  Same — a  conviction  cannot  be  had  if  allegation  that  the  de- 
scription of  the  money  is  unknown  is  false.  A  conviction  for  the 
larceny  of  money  under  an  indictment  alleging  that  the  particular 
description  of  the  money  was  unknown  to  the  grand  jurors  cannot 
be  sustained,  where  the  person  from  whom  the  money  was  taken 
testifies  positively  to  the  number  and  denominations  of  the  bills 
stolen  and  testifies  that  he  gave  such  description  to  the  grand  ju- 
rors ;  but  the  defendant  may  be  tried  under  a  new  indictment  prop- 
erly describing  the  money  stolen. 

Carter,  C.  J.,  and  Hand,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county ; 
the  Hon.  Wiijjam  N.  Butler,  Judge,  presiding. 

H.  A.  Evans,  (John  M.  Herbert,  of  counsel,)   for 
plaintiffs  in  error. 
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W.  H.  Stead,  Attorney  General,  and  Isaac  K.  Levy, 
State's  Attorney,  (S.  F.  Schecter,  of  counsel,)  for  the 
People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error,  John  Hunt  and  Omer  Rose,  were 
convicted  in  the  Jackson  county  circuit  court  of  grand  lar- 
ceny and  the  value  of  the  property  stolen  was  fixed  at 
$55-5°  by  the  verdict  of  the  jury.  After  overruling  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  the  court 
sentenced  plaintiffs  in  error  to  imprisonment  in  the  peniten- 
tiary. They  have  sued  out  a  writ  of  error  and  insist  that 
the  judgment  should  be  reversed  for  several  reasons.  In 
the  view  that  we  take  of  the  case  it  will  only  be  necessary 
to  consider  one  point. 

The  indictment  is  in  three  counts,  the  first  of  which 
charges  robbery  by  putting  George  Stock  in  bodily  fear  and 
by  then  and  there  feloniously  and  violently,  by  force,  steal- 
ing, taking  and  carrying  away  from  the  person  of  the  said 
George  Stock  one  pocket-book  of  the  value  of  one  dollar 
and  "$55  of  good  and  lawful  money  of  the  United  States 
of  America  of  the  value  of,  to-wit,  $55,  said  personal  prop- 
erty and  money  being  of  the  aggregate  value  of,  to-wit, 
$56,  a  more  particular  description  of  said  personal  property 
and  money  being  to  these  grand  jurors  unknown."  The 
second  count  charges  robbery  by  intimidation,  and  charges 
the  theft  of  property  described  in  the  same  manner  as  in 
the  first  count,  and  alleges  that  a  more  particular  descrip- 
tion of  said  personal  property  and  money  is  to  the  grand 
jurors  unknown.  The  third  count  charges  the  larceny  of  a 
pocket-book  of  the  value  of  one  dollar  and  "$55  of  good 
and  lawful  money  of  the  United  States  of  America  of  the 
value  of  $55,"  and  alleges,  as  in  the  other  two  counts,  that 
"a  more  particular  description  of  said  personal  goods,  chat- 
tels and  money  is  to  the  grand  jurors  unknown."  The 
court  below  directed  a  verdict  of  not  guilty  upon  the  first 
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and  second  counts  of  the  indictment.  The  judgment  of 
guilty  must  therefore  rest  upon  the  third  count,  alone. 

On  the  trial  before  the  jury,  George  Stock,  who  was  the 
owner  of  the  pocket-book  and  money  alleged  to  have  been 
stolen,  testified  that  it  was  paper  money  in  the  pocket-book, 
and  said :  "The  bills  were  five  tens  and  a  five.  I  testified 
before  the  grand  jury  that  there  were  five  ten-dollar  bills 
and  a  five-dollar  bill.  No,  sir;  there  were  not  fifty-five 
one-dollar  bills,  nor  fifty-five  silver  dollars,  nor  fifty-five 
gold  dollars,  but  there  were  five  ten-dollar  bills  and  a  five- 
dollar  bill."  No  member  of  the  grand  jury  or  other  witness 
gave  any  testimony  tending  to  prove  that  the  grand  jury 
was  unable  to  obtain  any  other  or  more  particular  descrip- 
tion of  the  money  alleged  to  have  been  stolen  than  that  set 
6ut  in  the  indictment. 

The  situation  presented  by  this  record  is  as  follows: 
The  indictment  charges  plaintiffs  in  error  with  the  larceny 
oi  $55  of  good  and  lawful  money  of  the  United  States  of 
the  value  of  $55,  and  the  excuse  stated  in  the  indictment 
for  failing  to  describe  the  property  stolen  is,  that  a  more 
particular  description  of  the  money  "was  to  the  grand  jur- 
ors unknown."  The  uncontradicted  evidence  is  that  a  more 
particular  description  of  the  money  alleged  to  have  been 
stolen  was  given  to  the  grand  jury  by  the  prosecuting  wit- 
ness. Under  this  showing  of  the  record  plaintiffs  in  error 
contend  that  they  were  erroneously  convicted  and  that  the 
court  should  have  granted  them  a  new  trial.  This  assign- 
ment of  error  presents  the  only  question  which  requires  our 
consideration. 

A  common  law  indictment  for  the  larceny  of  money 
which  merely  describes  the  subject  of  the  larceny  as  a  cer- 
tain number  of  dollars  in  lawful  money  of  the  government, 
of  a  stated  value,  would  be  too  indefinite  and  uncertain, 
and  should,  according  to  the  great  weight  of  authority,  be 
quashed  on  motion.  Bishop,  in  his  work  on  Criminal  Pro- 
cedure, in  section  703  of  volume  2,  says  that  "coin  should 
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be  described  by  the  number  of.  pieces  and  their  respective 
denominations  and  kinds.  For  example,  it  is  gpod  to  say 
'two  five-franc  pieces  silver  coin  of  France,  of  the  value, 
etc.,  and  seven  half-dollars  silver  coin  of  the  United  States, 
of  the  value,  etc.,  current  money.'  "  In  one  case  Bishop 
further  says  that  the  expression  "sixty  dollars  of  the  cur- 
rent gold  coin  of  the  United  States"  was  held  sufficient  by 
construing  it  to  mean  "sixty  one-dollar  gold  pieces.''  The 
case  referred  to  by  Bishop  is  McKane  v.  State,  n  Ind.  195. 
Speaking  of  this  case,  Mr.  Bishop  says  that  it  is  pushing 
the  rule  to  construe  ambiguities  in  a  way  sustaining  the  in- 
dictment quite  as  far  as  in  reason  it  will  bear.  Summariz- 
ing the  result  of  the  cases  on  this  subject  the  author  above 
quoted  from  lays  down  the  rule  as  follows :  "On  the  other 
hand,  simply  to  describe  the  subject  of  the  larceny  as  so 
many  dollars,  or  so  many  dollars  in  money,  without  further 
particularization,  is  by  all  deemed  ill."  In  support  of  this 
rule  a  number  of  authorities  are  cited  in  the. note. 

The  rule  is  undoubtedly  well  established  that  an  indict- 
ment for  the  larceny  of  money  should  contain  such  a  de- 
scription as  to  call  to  mind  the  particular  coins  or  bills  and 
thus  identify  the  things  stolen.     The  reasons  for  this  re- 
quirement are  concisely  and  accurately  stated  by  the  Su- 
preme Court  of  Michigan  in  Merwin  v.  People,  26  Mich. 
298,  as  follows :     "Among  the  objects  to  be  accomplished 
by  the  mode  of  setting  forth  the  criminal  charge,  with  its 
essential  and  descriptive  circumstances,  and  especially  the 
description  of  property  stolen,  the  following  have  always 
been  recognized  as  fundamental :   First,  to  identify  the  par- 
ticular transaction  charged  as  criminal,  so  that  the  defend- 
ant shall  not  be  liable  to  be  put  upon  his  trial  for  an  offense 
different  from  that  for  which  the  grand  jury  have  found 
the  bill,  or  (when  under  our  law  the  information  is  substi- 
tuted) different  from  that  to  which  the  person  verifying  the 
information  intended  to  swear;  second,  that  the  defendant's 
conviction  or  acquittal  may  inure  to  his  subsequent  pro- 

2  5  1—29 
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tection  should  he  be  again  prosecuted  for  the  same  offense, 
(.and,  though  the  identity  may  be  shown  by  evidence  aliunde, 
where  it  does  not  clearly  appear  from  the  record,  yet  it 
would  be  more  difficult  for  the  defendant  to  show  such 
identity  where  no  specific  description  is  given  in  the  indict- 
ment;) third,  to  inform  the  defendant  of  the  particular 
transaction  constituting  the  offense  for  which  he  is  to  be 
tried,  that  he  may  be  able  to  prepare  for  his  defense ;  and 
fourth,  to  enable  the  court,  looking  at  the  record  after  the 
conviction,  to  decide  whether  the  facts  as  charged  are  suf- 
ficient to  support  the  conviction  and  warrant  the  judgment/' 

The  rule  above  laid  down  applies  to  all  cases  of  larceny 
where  the  description  of  the  property  is  or  may  be  known 
to  the  grand  jury.  It  often  happens,  however,  that  persons 
suffering  from  a  theft  are  unable  to  particularly  describe  the 
stolen  money.  In  such  case  the  strictness  of  the  rule  is  re- 
laxed and  the  grand  jury  is  permitted  to  describe  the  prop- 
erty as  particularly  as  the  testimony  of  the  witnesses  will 
permit  and  then  allege  that  further  particulars  are  to  the 
grand  jurors  unknown.  {Brown  v.  People,  29  Mich.  232 ; 
Hamilton  v.  State,  60  Ind.  193;  Ware  v.  State,  2  Tex. 
Crim.  App.  547;  2  Bishop  on  Crim.  Proc.  sec.  705.)  The 
relaxation  of  the  rule  in  this  regard  results  from  necessity, 
and  cannot  be  invoked  where  the  particulars  omitted  from 
the  indictment  were  within  the  knowledge  of  the  grand  jury 
or  might  have  been  ascertained  by  the  exercise  of  ordi- 
nary diligence.  In  Bishop's  Criminal  Procedure  (vol.  1, 
sec.  549,)  it  is  said:  "If  the  grand  jurors  refuse  to  learn 
the  name  when  they  might,  their  ignorance  of  it  thus  will- 
fully produced,  proceeding  from  no  necessity,  creates  none ; 
and  if  they  lay  it  as  unknown,  proof  of  the  facts  at  the 
trial  will  show  the  allegation  to  be  unauthorized  and  there 
can  be  no  valid  conviction  thereon." 

Where  matters  which  ought  to  be  stated  in  the  indict- 
ment are  omitted  and  the  excuse  is  stated  that  such  facts 
were  unknown  to  the  grand  jurors,  the  truthfulness  of  the 
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excuse  given  is  put  in  issue  by  the  plea  of  not  guilty  and  the 
burden  is  upon  the  State  to  prove  such  allegation.  (Cam- 
eron v.  State,  13  Ark.  712;  Reed  v.  State,  16  id.  499;  Re- 
gina  v.  Campbell,  1  C.  &  K.  82;  State  v.  Stowe,  132  Mo. 
199;  Merwin  v.  People,  supra.)  The  answer  of  the  State 
to  this  point  is  that  the  proof  merely  presents  a  matter  of 
variance,  and  that  plaintiffs  in  error  are  not  in  a  position 
to  take  advantage  of  the  point  as  such.  In  our  opinion  this 
is  not  a  question  of  variance.  The  State  simply  failed  to 
prove  one  essential  averment  of  this  indictment,  viz.,  that 
a  more  particular  description  of  the  money  alleged  to  have 
been  stolen  was  unknown  to  the  grand  jurors.  What  the 
result  is  of  this  error  is  not  so  clear  under  the  authorities. 
Some  of  the  authorities  hold  that  in  a  situation  such  as 
is  here  presented  the  defendant  is  entitled  to  his  discharge. 
We,  however,  incline  to  the  view  expressed  by  Wharton  in 
his  work  on  Criminal  Reading  and  Practice,  (sees.  112, 
113,)  that  the  plaintiffs  in  error  should  be  discharged  from 
further  prosecution  under  this  indictment  but  that  they  may 
be  indicted  and  tried  under  a  new  indictment  properly 
framed,  and  this  seems  to  be  the  view  adopted  by  the  Su- 
preme Court  of  Missouri  in  a  similar  case.  State  v.  Stowe, 
supra. 

Plaintiffs  in  error  make  some  complaint  of  certain  in- 
structions, but  since  the  case  will  be  tried,  if  tried  at  all, 
under  an  indictment  framed  upon  a  theory  to  which  the 
instructions  complained  of  will  not  apply,  we  do  not  deem 
it  necessary  to  discuss  the  instructions. 

For  the  error  indicated  the  judgment  of  the  circuit  court 
of  Jackson  county  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Carter,  C.  J.,  and  Hand,  J.,  dissenting. 
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Eu*a  M.  Wilson  et  al.  Appellants,  vs.  Grover  A.  Hagey 

et  al.  Appellees. 

Opinion  filed  October  25,  ion. 

1.  Landlord  and  tenant — purpose  of  act  of  1897,  concerning 
disposition  of  rent  where  life  tenant  lessor  dies.  The  purpose  of 
the  act  of  1897,  (Laws  of  1897,  p.  247,)  concerning  the  disposition 
of  rent  where  a  life  tenant  lessor  dies  before  the  rent  is  due,  was 
to  abrogate  the  common  law  rule  in  such  cases  but  not  to  affect 
the  rule  where  the  life  tenant  was  himself  cultivating  the  land. 
(Hoagland  v.  Crum,  113  111.  365,  and  Keays  v.  Blinn,  234  id.  I2if 
distinguished.) 

2.  Same — act  of  1807  applies  though  life  tenant  has  leased  the 
land  for  part  of  crops.  The  act  of  1897,  for  apportioning  the  rent 
between  the  executor  of  the  life  tenant  and  the  remainder-men 
where  the  life  tenant  dies  after  leasing  the  land  but  before  the 
rent  is  due,  applies  to  a  case  where  the  lease  made  by  the  life  ten- 
ant is  for  a  share  of  the  crops  and  she  dies  after  the  crops  are 
planted  but  before  they  are  harvested. 

3.  Constitutional  law — the  act  of  1807,  concerning  recovery 
of  rent  where  life  tenant  lessor  dies,  is  valid.  The  act  of  1897, 
(Laws  of  1897,  p.  247,)  concerning  the  recovery  of  rent  where  a 
life  tenant  lessor  dies  after  leasing  the  land  but  before  the  under- 
tenant has  paid  the  rent,  is  within  the  title  of  the  act,  and  is  not 
prohibited  special  legislation  nor  in  violation  of  the  fourteenth 
amendent  to  the  Federal  constitution,  but  is  a  valid  enactment 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Elim  J.  Hawbaker,  (E.  J.  Miu,er,  of  counsel,)  for 
appellants. 

F.  M.  ShonkwilEr,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Emily  F.  Wood,  who  owned  a  life  estate  in  no  acres 
of  farm  land  in  Piatt  county,  leased  the  premises  to  Mary 
F.  Skeels  from  March  1,  1909,  until  March  1,  1910,  and 
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for  the  use  of  the  premises  the  tenant  agreed  to  give  Emily 
F.  Wood  one-half  of  the  corn  and  two-fifths  of  the  oats 
raised,  as  rent.  Corn  was  planted  and  oats  sowed  by  the 
tenant  On  May  24,  1909,  Emily  F.  Wood  died  testate, 
and  by  her  will  appellants  were  made  the  sole  devisees  and 
legatees  of  all  her  estate  and  property,  and  one* of  them 
was  appointed  administrator  with  the  will  annexed  of  her 
estate.  The  administrator  and  devisees  claimed  the  rents 
and  they  were  also  claimed  by  appellees,  who  owned  the  fee 
subject  to  the  life  estate  of  Emily  F.  Wood.  By  agreement 
between  the  parties  the  question  of  who  was  entitled,  to  the 
rent  was  submitted  to  the  circuit  court  for  decision  upon 
an  agreed  statement  of  facts,  without  any  formal  pleadings, 
under  the  provisions  of  section  103  of  chapter  no,  Hurd's 
Statutes  of  1909.  The  crops  had  been  harvested  and  sold 
and  it  was  agreed  that  the  proceeds  from  the  sale  of  the 
rent  amounted  to  $435.85,  and  the  controversy  was  as  to 
whether  the  appellants  or  appellees  were  entitled  to  the 
money.  The  court  rendered  judgment  in  favor  of  appel- 
lants for  85/365  of  the  rent  money  and  in  favor  of  appel- 
lees for  280/365.  The  judgment  apportioning  the  rent  be- 
tween the  claimants  is  based  upon  the  act  of  1897,  (Laws 
of  1897,  p.  247,)  which  reads  as  follows:  "When  a  ten- 
ant for  life  shall  demise  any  lands  and  shall  die  on  or  after 
the  day  when  any  rent  becomes  due  and  payable,  his  execu- 
tors or  administrators  may  recover  from  the  under-tenant 
the  whole  rent  due,  but  if  any  such  tenant  for  life  shall  die 
before  the  day  when  any  rent  is  to  become  due,  his  execu- 
tors or  administrators  may  recover  the  proportion  of  rent 
which  accrued  before  his  death,  and  the  remainder-man 
shall  recover  for  the  residue."  The  administrator  with  the 
will  annexed  and  the  devisees  of  Emily  F.  Wood  have 
brought  the  case,  by  appeal,  direct  to  this  court  an  the 
ground  that  said  statute,  if  applicable  to  this  case,  is  un- 
constitutional. 
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The  statute  referred  to  was  passed  by  the  legislature 
after  the  decision  in  Hoagland  v.  Crum,  113  111.  365.  In 
that  case  the  widow  of  Hoagland  owned  a  life  estate  in 
certain  premises.  She  leased  them  from  March,  1881,  to 
March,  1882,  and  died  November  1,  1881.  The  heirs  of 
Hoagland  brought  suit  against  the  tenant  to  recover  for 
the  use  and  occupation  of  the  premises.  The  tenant  filed  a 
special  plea  setting  up  the  facts  above  stated,  and  averring 
that  after  the  premises  had  been  leased  by  the  widow,  who 
owned  a  life  estate  therein,  and  before  the  rent  became  due 
and  payable,  the  widow  died.  A  demurrer  to  this  plea  by 
the  plaintiffs  was  overruled,  and,  they  electing  to  abide  by 
the  demurrer,  judgment  was  rendered  for  the  defendant  for 
costs.  That  judgment  was  affirmed  by  the  Appellate  Court. 
Said  Appellate  Court  granted  a  certificate  of  importance 
and  the  case  was  brought  to  this  court  by  appeal.  This 
court  said :  "The  single  error  assigned  is,  the  circuit  court 
erred  in  overruling  the  demurrer  to  defendant's  second  or 
special  plea  and  in  rendering  judgment  against  plaintiffs 
for  costs.  Had  it  been  averred  in  the  plea  defendant  quit 
the  premises  on  the  determination  of  his  lease  by  the  death 
of  his  lessor  the  plea  would  undoubtedly  have  been  good. 
There  can  be  no  pretense  the  heirs  could  recover  for  use 
and  occupation  while  defendant  occupied  the  premises  un- 
der his  lease  from  the  owner  of  the  life  estate.  But  the 
plea  contains  no  averment  defendant  quit  the  premises  on 
the  death  of  his  lessor.  Although  the  plea  contained  no 
specific  averment  to  that  effect,  the  inference  from  the  facts 
stated  is,  he  occupied  the  premises  up  to  the  first  day  of 
March,  1882,  when  the  lease,  by  its  terms,  would  expire. 
On  that  hypothesis  no  reason  is  perceived  why  defendant 
would  not  be  liable  for  the  use  and  occupation  of  the  prem- 
ises from  the  termination  of  his  lease  by  the  death  of  his 
lessor  up  to  the  time  when  he  surrendered  the  possession  to 
the  heirs,  who  were  the  owners  of  the  fee,  subject,  only,  to 
the  dower  or  life  estate  of  the  widow.    Of  course,  the  death 
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of  her  who  had  the  life  estate,  and  who  died  before  the  end 
of  the  year,  terminated  defendant's  right  to  occupy  under 
her,  and  so  long  as  he  may  have  thereafter  occupied  the 
premises  it  must  have  been  under  the  heirs,  who  were  then 
the  owners  of  the  fee,  unencumbered  by  the  life  estate  of 
the  dowress.  It  is  nowhere  averred  in  the  plea  the  heirs 
objected  to  his  occupancy  for  the  remainder  of  the  year  or 
that  he  was  evicted  by  them  after  the  termination  of  his 
lease  on  the  death  of  his.  lessor.  At  common  law,  where 
a  tenant  for  life  gave  a  lease  for  a  term  of  years,  rendering 
a  yearly  rent,  and  died  in  the  course  of  the  year,  before 
the  day  appointed  for  the  payment  of  the  rent  for  the  term 
of  years,  the  rent  could  not  be  apportioned.  It  was  for  the 
reason  the  contract  was  an  entirety.  But  the  tenant  might 
quit  the  premises,  if  he  chose,  on  the  death  of  his  lessor, 
and  paying  no  rent  to  anyone  for  the  occupation  since  the 
last  day  appointed  for  payment  of  the  rent.  (3  Kent's 
Com.  371;  2  Blackstone,  124.)  The  statute  (George  II, 
chap.  19,  sec.  15,)  that  gave  the  executors  or  administra- 
tors of  the  life  tenant  on  whose  death  any  lease  determined, 
the  right  to  recover  of  the  tenant  a  ratable  proportion  of 
the  rent  from  the  last  day  of  payment  to  the  date  of  the 
death  of  the  lessor  has  never  been  adopted  by  any  act  of 
our  legislature,  so  that  in  that  respect  the  common  law  re- 
mains unchanged  in  this  State." 

It  seems  evident  that  the  act  of  1897  was  passed  for 
the  purpose  of  abrogating  the  rule  at  common  law  in  such 
cases.  By  its  terms  the  statute  is  applicable  to  all  cases 
where  a  life  tenant  demises  premises  and  dies  after  the  rent 
becomes  due  or  before  any  rent  becomes  due.  In  the  case 
at  bar,  as  the  rent  was  to  be  paid  in  grain  raised  on  the 
premises,  the  rent  would  not  become  due  until  the  grain 
was  harvested,  and  the  life  tenant  died  before  that  time. 
We  see  no  escape  from  the  conclusion  that  the  case  falls 
within  the  provisions  of  the  act  and  that  the  rent  was  re- 
quired to  be  apportioned  between  appellants  and  appellees. 


I 
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We  do  not  regard  Keays  v.  Blinn,  234  111.  121,  as  in 
any  way  applicable  to  this  case.  The  life  tenant  in  that 
case  did  not  rent  the  land  but  employed  men  to  cultivate  it 
for  him.  The  statute  was  not  designed  to  affect  the  rule 
where  the  life  tenant  is  himself  cultivating  and  raising  crops 
upon  the  land. 

Appellants  contend  that  the  act  of  1897  is  unconsti- 
tutional in  that  it  violates  the  provision  of  section  13  of 
article  4  of  the  constitution,  that  "no  act  hereafter  passed 
shall  embrace  more  than  one  sutiject,  and  that  shall  be  ex- 
pressed in  the  title."  The  title  of  the  act  is,  "An  act  in 
relation  to  landlord  and  tenant."  It  is  claimed  that  if  the 
act  is  applicable  to  cases  like  the  one  under  consideration 
it  becomes  also  a  statute  of  descent  and  distribution,  and 
therefore  unconstitutional.  We  think  there  is  no  force  in 
this  contention.  It  is  not  a  statute  of  descent  and  distri- 
bution, and  the  subject  of  the  act  is  fully  expressed  in  its 
title. 

No  valid  reasons  are  given,  nor  can  any  such  reasons 
be  given,  in  support  of  the  contention  that  the  act  of  1897 
violates  the  constitutional  prohibition  against  special  legis- 
lation, or  the  fourteenth  amendment  to  the  Federal  consti- 
tution, that  a  State  shall  make  or  enforce  no  law  which 
shall  deprive  any  person  of  property  without  due  process 
of  law.  In  our  opinion  the  statute  is  a  valid  enactment 
and  applicable  to  this  case. 

It  is  conceded  by  appellants  that  if  the  act  of  1897  is 
valid  and  applies,  the  apportionment  should  be  made  of  the 
rent  as  it  was  made  by  the  judgment  of  the  court.  The 
judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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The  Village  of  Norms,  Appellee,  vs.  Ida  Lyon, 

Appellant. 

Opinion  filed  October  25,  1911. 

1.  Eminent  domain — when  description  of  land  to  be  taken  for 
alley  is  sufficiently  specific,  A  petition  to  condemn  certain  land  for 
an  alley  sufficiently  describes  the  land  to  be  taken  where  it  de- 
scribes it  by  metes  and  bounds  and  refers  to  fixed  monuments, 
such  as  the  "school  house  lot"  and  the  "McGee  lot,"  which  it  is 
to  be  presumed  can  be  identified  by  extrinsic  evidence. 

2.  Same — when  a  petition  need  not  describe  the  tract  of  land 
from  which  the  strip  is  taken.  Where  a  petition  to  condemn  land 
for  an  alley  specifically  describes  the  strip  of  the  defendant's  land 
which  is  to  be  taken  by  metes  and  bounds,  it  is  not  necessary  for 
the  petition  to  describe  other  land  of  the  defendant  which  may  be 
damaged  by  the  opening  of  the  alley,  as  it  is  for  the  defendant  to 
show  that  fact  if  it  exists. 

3.  Same — when  ordinance  sufficiently  declares  that  land  taken 
for  alley  shall  be  paid  for  by  general  taxation.  An  ordinance  for 
the  condemnation  of  land  for  an  alley  sufficiently  declares  that  the 
land  shall  be  paid  for  by  general  taxation  where  it  authorizes  the 
village  attorney  to  draw  from  the  treasury  the  sum  required  to  pay 
the  compensation,  damages  and  costs;  nor  is  this  a  wrongful  au- 
thority conferred  upon  the  village  attorney  nor  an  appropriation  of 
money  in  an  irregular  manner. 

4.  Same — proceedings  must  be  had  under  Eminent  Domain  act 
if  the  land  is  to  be  paid  for  by  general  taxation.  If  the  land  to  be 
condemned  for  an  alley  is  to  be  paid  for  by  general  taxation  the 
proceedings  must  be  under  the  Eminent  Domain  act,  as  the  provi- 
sions of  the  Local  Improvement  act  refer  only  to  cases  where  the 
improvement  is  to  be  paid  for,  wholly  of  in  part,  by  special  assess- 
ment or  special  taxation. 

5-  Same — when  verdict  in  a  condemnation  case  is  sufficient.  A 
verdict  in  a  condemnation  case  which  is  for  the  value  of  the  land 
to  be  taken  for  an  alley  is  not  insufficient  because  it  does  not  de- 
scribe the  land,  where  all  the  land  described  in  the  ordinance  and 
petition  belonged  to  the  defendant,  and  it  was  all  to  be  taken  and 
no  other  land  was  to  be  taken. 

Appeal  from  the  County  Court  of  Fulton  county ;  the 
Hon.  Hobart  S.  Boyd,  Judge,  presiding. 
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Jesse  Heylin,  and  Harvey  H.  Atherton,  for  appel- 
lant. 

O.  J.  Boyer,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  village  of  Norris  passed  an  ordinance  for  the  tak- 
ing of  a  certain  parcel  of  land  for  an  alley,  authorizing 
the  village  attorney  to  institute  proceedings  for  its  con- 
demnation for  that  purpose,  and  to  draw  from  the  village 
treasury  the  amount  necessary  to  pay  the  compensation  and 
damages  and  the  costs  of  the  proceeding.  A  petition  was 
filed  against  the  appellant,  the  owner  of  all  the  land  pro- 
posed to  be  taken,  and  the  amount  of  the  compensation  to  be 
paid  her  was  fixed  at  $54.  She  has  appealed  from  the  judg- 
ment of  the  court  authorizing  the  petitioner  to  take  and 
use  the  land  upon  payment  of  the  compensation  awarded. 

It  is  first  objected  that  the  amended  petition  was  insuf- 
ficient because  it  failed  to  describe  any  property  to  be  taken 
or  damaged.  The  ordinance  appropriating  the  land  is  set 
out  in  the  petition  in  hcec  verba  and  describes  the  land  by 
metes  and  bounds.  From  the  starting  point  the  line  runs 
"east  to  a  point  30  feet  north  and  107.25  feet  east  of  the 
north-east  corner  of  school  house  lot,  thence  south  30  feet 
to  the  north-east  corner  of  the  McGee  lot,"  etc.  It  is  con- 
tended that  this  does  not  describe  any  particular  school 
house  lot,  and  that  it  cannot  be  told  how  far  east  the  pro- 
posed alley  is  to  extend  or  whether  it  would  contain  one 
acre  or  five  acres.  The  description  referred  to  fixed  monu- 
ments which  it  is  to  be  presumed  could  be  identified  by  ex- 
trinsic evidence,  and  it  is  sufficiently  specific.  The  location 
of  the  school  house  lot  and  the  McGee  lot  would  determine 
the  distance  the  alley  extended  east,  as  well  as  the  quantity 
of  land  included. 

It  is  also  insisted  that  the  petition  is  defective  in  failing 
to  describe  the  tract  of  land  a  part  of  which  is  sought  to  be 


Oct.  ML]  Village  op  Norris  v.  Lyon.  459 

taken.  The  petition  specifically  described  the  land  proposed 
to  be  taken.  It  did  not  appear  that  any  other  land  would 
be  damaged  or  that  the  appellant  owned  any  other  land. 
If  the  appellant  claimed  to  be  the  owner  of  land  (not  de- 
scribed in  the  petition)  which  would  be  damaged  by  the 
laying  out  of  the  alley,  it  was  for  her  to  show  such  fact. 

It  is  contended  that  the  ordinance  is  invalid  for  want 
of  a  sufficient  description  of  the  proposed  alley ;  for  a  fail- 
ure to  declare  whether  the  land  taken  shall  be  paid  for 
by  special  assessment  or  general  taxation;  because  it  au- 
thorizes the  village  attorney  to  proceed  under  the  Eminent 
Domain  act  and  not  under  the  Local  Improvement  act ;  be- 
cause it  wrongfully  authorizes  the  village  attorney  to  draw 
money  from  the  village  treasury  and  attempts  to  appropri- 
ate money  without  publication  of  the  ordinance.  The  first 
objection  has  already  been  answered.  The  ordinance  does 
declare  that  the  alley  shall  be  paid  for  by  general  taxation, 
because  it  authorized  the  village  attorney  to  draw  from  the 
treasury  the  sum  required  to  pay  the  compensation,  dam- 
ages and  costs.  This  was  not  a  wrongful  authority  con- 
ferred on  the  village  attorney.  He  can  receive  the  money 
only  by  means  of  a  warrant  in  the  usual  way.  The  ordi- 
nance did  not  appropriate  money.  The  effect  of  the  au- 
thority to  the  village  attorney  was  to  authorize  payment  to 
him  only  out  of  money  lawfully  appropriated.  Since  the 
alley  was  to  be  paid  for  by  general  taxation,  the  proceed- 
ings could  be  had  only  under  the  Eminent  Domain  act. 
The  sections  in  the  Local  Improvement  act  which  provide 
for  the  assessment  of  compensation  for  property  taken  or 
damaged  for  a  local  improvement  refer  only  to  cases  where 
the  improvement  is  to  be  paid  for,  wholly  or  in  part,  by 
special  assessment  or  special  taxation. 

Objection  is  made  to  the  verdict  because  it  does  not 
contain  a  description  of  the  land.  The  verdict  is  for  the 
value  of  the  land  to  be  taken.  All  the  land  described  in 
the  ordinance  and  in  the  petition  belonged  to  the  appellant. 
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It  was  all  to  be  taken  and  no  other  land  was  to  be  taken. 
When  considered  in  connection  with  the  petition  the  ver- 
dict was  sufficient.  Suver  v.  Chicago,  Santa  Fe  and  Cali- 
fornia Railway  Co.  123  111.  293;  Peoria,  Bloomington  and 
Champaign  Traction  Co.  v.  Vance,  234  id.  36. 

Objection  is  made  to  each  of  the  instructions  given  to 
the  jury,  but  as  the  evidence  is  not  preserved  in  the  bill  of 
exceptions  we  are  unable  to  say  that  any  of  the  instructions 
were  harmful  to  the  appellant.  Judgment  Mrmed. 


Noah  Cosby  et  al.  Appellants,  vs.  Charw)TTE  L.  Barnes 

et  al.  Appellees. 

Opinion  Hied  October  25,  1011. 

1.  Appeals  and  errors — all  petitioners  need  not  join  in  appeal 
from  order  dismissing  petition  to  dissolve  drainage  district.  Un- 
der section  97  of  the  Practice  act  of  1907  and  paragraph  82  of  the* 
Courts  act  it  is  not  essential  to  the  right  to  appeal  from  an  order 
dismissing  a  petition  to  dissolve  a  drainage  district  that  all  peti- 
tioners join  in  the  appeal,  as  each  petitioner,  alone  or  with  others, 
may  pray  an  appeal. 

2.  Drainage— what  are  "assessed"  lands,  as  meant  by  the  act 
concerning  dissolution  of  districts.  The  classification  of  lands  un- 
der the  Farm  Drainage  act  determines  what  lands  are  charged  with 
the  burden  of  paying  the  benefits,  and  all  lands  which  are  placed 
above  the  zero  class  in  the  classification  are  therefore  "assessed" 
lands,  as  meant  by  the  act  of  1889,  concerning  the  dissolution  of 
drainage  districts,  even  if  no  assessment  has  been  levied  and  spread. 

3.  Same — what  is  sufficient  prima  facie  showing  of  title  in  peti- 
tioners. The  classification  roll  and  other  files  in  the  proceedings 
for  the  organization  of  a  drainage  district,  when  introduced  in  evi- 
dence in  support  of  a  petition  to  dissolve  the  district,  are  prima 
facie  evidence  of  the  title  of  petitioners,  and,  unless  this  showing 
of  title  is  contradicted,  the  only  question  for  the  court  is  whether 
the  signers  of  the  petition  constitute  four-fifths  of  the  adult  land 
owners  of  the  district,  owning  three-fourths  of  the  assessed  lands. 

4.  Same — adult  land  owners  of  district  must  be  bona  fide  own- 
ers. In  determining  the  number  of  adult  land  owners  in  a  drain- 
age district,  only  actual  bona  fide  owners  can  be  counted. 
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5.  Same — a  petition  to  dissolve  drainage  district  may  be  signed 
by  an  agent  of  land  owners.  A  petition  to  dissolve  a  drainage  dis- 
trict may  be  signed  by  an  attorney  or  agent  of  the  land  owner. 

6.  Same — highway  commissioners  may  sign  petition  to  dissolve. 
Where  parts  of  highways  in  three  towns  are  included  in  a  drain- 
age district,  the  highway  commissioners  of  each  town  may,  in  their 
corporate  capacity,  sign  a  petition  to  dissolve  the  district,  and  in 
such  case  each  board  counts  as  one  land  owner  and  the  signatures 
of  two  or  more  members  of  the  board  count  as  the  signature  of 
the  board. 

7.  Same — what  is  a  sufficient  compliance  with  statute  concern- 
ing indebtedness.  If  the  amount  in  which  a  drainage  district  is  in- 
debted is  paid  to  the  clerk  of  the  district  and  is  paid  by  him  to 
the  creditors  before  the  entry  of  the  final  order  in  a  proceeding  to 
dissolve  the  district,  there  is  a  sufficient  compliance  with  the  act  of 
1889,  which  requires  that  no  indebtedness  shall  exist  when  a  dis- 
trict is  dissolved. 

Appeal  from  the  County  Court  of  Logan  county ;  the 
Hon.  James  T.  Hoblit,  Judge,  presiding. 

S.  L.  Wallace,  Humphrey  &  Anderson,  and  Mo 
Cormick  &  Murphy,  for  appellants. 

King  &  Miller,  and  Beach  &  Trapp,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Salt  Creek  Special  Drainage  District  was  organized  in 
Logan  county  under  the  Farm  Drainage  act  in  1908.  The 
commissioners  of  the  district  classified  the  lands  contained 
within  its  boundaries.  At  the  time  and  place  fixed  by  the 
commissioners,  as  provided  by  law,  objections  to  the  clas- 
sification were  heard  and  certain  corrections  made.  The 
classification  roll  as  finally  adopted  showed  estimated  bene- 
fits for  the  entire  district  of  $107,833.54.  From  that  classi- 
fication as  finally  made  certain  interested  owners  of  land  in 
said  district,  and  certain  commissioners  of  public  highways 
included  in  the  district,  appealed  to  the  county  court  of  said 
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county,  which  said  appeals  had  not  been  disposed  of  at  the 
time  of  this  hearing  in  the  lower  court.  October  22,  1910, 
Noah  Cosby  and  other  land  owners  in  said  district  filed  a 
petition  in  said  county  court  praying  for  the  dissolution  of 
the  district  under  the  provisions  of  the  act  of  1889  provid- 
ing for  the  dissolution  of  drainage  districts.  (Hurd's  Stat. 
1909,  p.  918.)  Certain  owners  (appellees  here)  entered 
their  limited  appearances  and  objected  to  the  jurisdiction 
of  the  court  to  hear  3aid  petition  for  dissolution.  After  a 
hearing  these  objections  were  overruled  and  appellees  filed 
a  traverse  or  answer  to  said  petition,  stating,  in  substance, 
that  the  petition  was  not  signed  by  four-fifths  of  the  adult 
land  owners  in  said  district  owning  three-fourths  in  area 
of  the  assessed  lands  therein;  that  no  assessment  had  been 
levied  and  spread  against  the  lands  owned  by  the  petition- 
ers; that  an  indebtedness  existed  against  said  district  and 
remained  unpaid  at  the  date  of  the  filing  of  said  petition; 
that  certain  specified  petitioners  did  not  sign  the  petition 
in  their  own  proper  persons  or  handwriting.  General  and 
special  replications  were  filed  by  appellants  to  said  traverse, 
alleging,  among  other  things,  that  certain  of  appellees  were 
not  bona  fide  land  owners  but  merely  owned  a  pretended 
interest  in  the  lands  under  fraudulent  deeds.  At  the  con- 
clusion of  the  hearing  of  the  evidence  offered  by  petitioners 
in  the  trial  of  the  cause  below,  on  motion  of  appellees  the 
court  withdrew  all  said  evidence  and  found  the  issues  for 
appellees  and  dismissed  the  said  petition  at  appellants'  cost. 
From  this  order  this  appeal  was  prayed. 

Appellees  insist  that  the  petition  to  dissolve  this  district 
is  a  joint  petition  and  an  appeal  therefrom  must  be  in  the 
names  of  all  the  petitioners,  jointly;  that  it  appears  here 
that  two  petitioners  appealed  to  the  circuit  court  and  that 
therefore  this  court  cannot  consider  this  appeal.  Under 
the  provisions  of  section  97  of  the  Practice  act  of  1907, 
(Hurd's  Stat.  1909,  p.  1708,)  and  paragraph  82/  of  chap- 
ter 37,  being  section  3  of  an  act  as  to  the  concurrent  juris- 
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diction  of  circuit,  superior  and  county  courts  in  the  organi- 
zation of  drainage  districts,  (Hurd's  Stat.  1909,  p.  683,) 
it  must  be  held  that  each  petitioner  herein,  alone  or  with 
others,  has  the  right  to  pray  an  appeal. 

The  principal  contention  in  the  briefs  in  this  case  is  as 
to  whether  any  of  the  lands  in  this  district  are  "assessed" 
lands,  as  that  term  is  used  in  said  act  of  1889.    Appellees 
insist  that"  lands  are  not  "assessed,"  as  that  term  is  there 
used,  until  the  costs  and  benefits  have  been  apportioned 
under  section  26  of  the  Farm  Drainage  act.     (Hurd's  Stat. 
1909,  p.  892. )     We  cannot  so  hold.    It  is  -clear  from  sec- 
tions  21,  22  and  59  of  the  Farm  Drainage  act,  in  connec- 
tion with  the  remainder  of  said  act,  that  the  legislature 
intended  the  classification  of  the  lands  to  be  treated  as 
the  special  assessment  of  the  lands.     This  court  has  held 
tHat  the  classification  of  lands  in  a  farm  drainage  district 
is  the  vital  thing  to  the  land  owner,  as  the  classification, 
when  established,  forms  and  remains  the  basis  upon  which 
all  drainage  taxes  must  be  levied  in  the  district;    (People 
v.  Hulin,  237  111.  122;  People  v.  Chapman,  127  id.  387;) 
that  it  is  the  classification,  and  not  the  spreading  of  an 
assessment,  that  affects  the  rights  of  land  owners.     (Peo- 
ple v.  Schwank,  237  111.  40.)    When  lands  have  been  classi- 
fied under  the  Farm  Drainage  act  the  lands  to  be  charged 
with  the  payment  of  benefits  are  "assessed"  lands.    If  any 
of  the  lands  so  classified  are  placed  in  the  zero  class  such 
lands  are  not  "assessed"  lands.    The  distinction  is  between 
the  land  which  helps  to  bear  the  burden  of  the  cost  and 
that  which  does  not,  and  this  distinction  is  ascertained  as 
soon  as  the  classification  is  completed.     All  land  classified 
above  zero  as  to  which  no  appeal  has  been  taken  is  neces- 
sarily "assessed"  land.    All  of  the  land  in  this  district  ap- 
pears to  have  been  classified  above  zero.     We  think  the 
trial  court  ruled  incorrectly  in  holding  that  the  land  organ- 
ized into  farm  drainage  districts  could  not  be  held  as  "as- 
sessed" land,  under  said  act  of  1889,  until  the  commissioners 
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of  the  district,  by  resolution,  had  ordered  an  amount  of 
money  to  be  raised  by  special  assessment  upon  the  lands  of 
the  district,  as  provided  in  said  section  26  of  said  Farm 
Drainage  act. 

It  is  agreed  by  counsel  on  both  sides  that  the  motion 
to  dismiss  was  allowed  by  the  court  on  the  ground  that 
none  of  the  lands  in  the  district  were  "assessed"  lands,  as 
that  term  is  used  in  the  said  statute  of  1889.  In  view  of 
this  fact  the  judgment  must  be  reversed  and  the  cause  re- 
manded. There  are,  however,  other  questions  raised  on 
the  record  by  cross-errors  which  must  necessarily  be  passed 
on  when  the  case  is  tried  again. 

It  is  contended  by  appellees  that  the  petition  does  not 
set  out  the  jurisdictional  facts  as  to  the  ownership  of  the 
lands.  Appellees  are  not  in  a  position  to  raise  this  ques- 
tion. They  filed  objections  as  to  the  sufficiency  of  the  pe- 
tition. These  objections  were  overruled,  whereupon  they 
filed  an  answer  to  the  petition,  thereby,  in  effect,  waiving 
all  questions  as  to  jurisdiction.  Furthermore,  the  answer 
did  not  raise  the  question  as  to  the  ownership  of  the  land 
by  the  petitioners.  Fairly  construed,  it  raised  only  the 
question  whether  the  petition  to  dismiss  was  signed  by  not 
less  than  four-fifths  of  the  adult  land  owners  of  the  dis- 
trict, owning  at  least  three- fourths  in  area.  Under  the  re&- 
soning  of  the  court  in  Hollenbeck  v.  Detrick,  162  111.  388, 
Town  of  Somonauk  v.  People,  178  id.  631,  and  People  v. 
Kankakee  and  Seneca  Railroad  Co.  248  id.  1 14,  the  classi- 
fication roll  and  other  files  of  the  organization  of  the  dis- 
trict introduced  on  this  hearing  were  sufficient  prima  facie 
to  show  title  in  the  petitioners.  On  that  issue,  unless  evi- 
dence was  offered  contradicting  this  showing  of  title,  the 
only  duty  of  the  court  would  be  to  ascertain  whether  the 
signers  were  four-fifths  of  the  adult  land  owners  of  the 
district,  owning  three-fourths  of  the  assessed  land.  In  as- 
certaining whether  four-fifths  of  the  land  owners  of  the 
district  signed  the  petition  for  dissolution  it  is  necessary 
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to  decide  whether  the  grantees  in  two  certain  deeds  should 
be  counted. 

It  appears  that  T.  W.  Edds,  who  owned  quite  a  large 
amount  of  land  in  the  district  and  was  opposed  to  its  dis-  - 
solution,  executed  a  quit-claim  deed  some  three  weeks  be- 
fore the  filing  of  the  petition  to  dissolve,  conveying,  for  a 
consideration  of  one  dollar,  to  his  wife,  three  children  and 
daughter-in-law  a  five-acre  tract  of  land,  and  that  he  con- 
veyed by  another  quit-claim  deed,  about  a  week  before  the 
petition  was  filed,  for  a  consideration  of  $25,  a  strip  of  land 
four  rods  wide  and  containing  one  acre,  to  five  other  gran- 
tees, who  appeared  from  the  evidence  to  be  related  in  some 
manner  to  him  or  his  wife.    It  is  argued  by  counsel  for  ap- 
pellants that  these  deeds  were  not  made  in  good  faith,  and 
that  therefore  the  grantees  therein  should  not  be  counted 
in  computing  the  total  number  of  adult  land  owners.     It 
is  shown  by  the  evidence  that  both  of  these  tracts  were 
swampy,  with  a  few  trees,  and  that  neither  of  the  tracts 
has  been  set  off  by  a  fence ;  that  at  the  time  of  the  hearing 
no  change  in  the  character  of  usage  had  been  made  as  to 
either  of  these  small  pieces  described  in  the  deeds.    Appel- 
lees did  not  attempt  to  make  any  proof  as  to  the  good  faith 
of  these  transfers.     While  drainage  districts  are  created 
and  dissolved  by  statutory  authority,  statutes  must  be  given 
a  reasonable  construction.    The  provision  of  the  statute  as 
to  the  number  of  signatures  of  adult  land  owners  neces- 
sarily has  reference  to  actual,  bona  fide  owners.    We  think 
it  is  clear  from  this  record  that  these  two  deeds  were  made 
to  increase  the  number  of  adult  land  owners  who  would 
not  sign  the  petition  to  dissolve  the  district,  and  therefore 
we  are  compelled  to  hold  that  none  of  these  ten  grantees 
were  actual,  bona  fide  owners  of  land  in  the  district,  and 
that  all  of  the  ten  should  be  disregarded  in  computing  the 
total  number  of  land  owners. 

♦ 

Even  leaving  said  ten  names  out  of  Consideration,  we 
find  it  somewhat  difficult  from  the  record  to  ascertain  the 
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number  of  adult  land  owners  in  the  district.  Some  of  the 
original  owners  who  signed  the  petition  for  the  district 
have  died  leaving  widows  and  heirs-at-law  who  are  entitled 
to  various  shares  not  clearly  shown,  and  several  transfers 
of  property  by  deed  have  been  made  since  the  formation 
of  the  district.  Appellants  claim  that  there  are  seventy-six 
adult  land  owners,  while  appellees  insist  the  record  shows 
seventy-nine,  not  counting,  in  either  case,  the  ten  grantees 
above  referred  to  and  the  highway  commissioners  of  the 
three  townships.  The  appellants  claim  that  sixty-six  adult 
land  owners  signed  the  petition  whose  signatures  were  duly 
proved  from  the  evidence  in  the  record,  leaving  out  the 
highway  commissioners.  Appellees  admit  that  if  certain 
signatures  by  agents  and  attorneys  are  included,  the  signa- 
tures as  to  fifty-nine  names  wj*re  properly  proven  on  the 
trial  below. 

The  formation  or  dissolution  of  a  drainage  district 
does  not  involve  a  freehold,  as  that  term  is  used  in  the 
statutes  and  decisions.  Drainage  Comrs.  v.  Harms,  238 
111.  414,  Funston  v.  Hoffman,  232  id.  360,  and  other  like 
cases  cited  by  appellees,  are  not  in  point.  A  petition  to 
dissolve  a  drainage  district  may  be  signed  by  an  attorney 
or  agent.  Merritt  v.  City  of  Kewanee,  175  111.  537;  Mc- 
Vey  v.  City  of  Danville,  188  id.  -428;  Theurer  v.  People, 
211  id.  296;  Tibbetts  v.  West  and  South  Towns  Street 
Railway  Co,  153  id.  147. 

We  will  now  proceed  to  consider  the  signatures  con- 
cerning which  there  is  a  dispute.  The  appellees  contend 
that  Felicite  Oglesby's  signature  was  not  valid  because  the 
power  of  attorney  to  John  G.  Ogjesby,  under  which  it  was 
signed,  is  torn  and  not  all  preserved  in  the  record.  The 
evidence  shows  that  this  was  torn  in  opening  the  envelope 
in  which  it  was  returned.  Disregarding  the  torn  portion, 
there  is  still  sufficient  to  make  a  valid  power  of  attor- 
ney, therefore  it  must  be  held  that  Felicite  Oglesby's  name 
should  be  counted.    It  also  appears  from  the  evidence  that 
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the  signatures  of  R.  J.  Oglesby,  W.  P.  Wakeman  and 
C.  A.  Wakeman  were  properly  proven.  The  record  shows 
that  Margaret  Ellis  owned  a  dower  interest  in  certain  land 
included  in  the  district  and  that  she  signed  the  petition. 
We  think  she  was  properly  counted  as  one  of  the  adult 
land  owners  and  signers.  One  I.  H.  Snyder  signed  the 
petition  for  dissolution.  The  record  shows  that  thereafter, 
and  before  this  hearing,  he  had  sold  his  land  but  had  not 
conveyed  it.  On  this  record  we  are  disposed  to  hold  that 
his  name  should  be  counted  as  owner  and  signer. 

Parts  of  the  highways  in  three  towns  were  included  in 
the  district.  The  highway  commissioners  of  these  three 
towns  should,  in  their  corporate  capacity,  be  considered 
land  owners  and  competent  signers  to  a  petition  to  dissolve. 
(People  v.  Magruder,  237  111.  340.)  Each  board  of  com- 
missioners should  be  considered  as  one  owner,  the  signa- 
tures of  two  or  more  on  any  board  counting  as  the  signa- 
ture for  that  board  as  one  owner. 

It  is  agreed  by  both  parties  that  ten  bona  fide  adult  land 
owners  did  not  sign  the  petition  to  dissolve.  There  is  a 
dispute  in  the  record  as  to  whether  Amy  French,  Fred 
Hahn,  David  Matthews  and  Louis  Koehler  (who  did  not 
sign  the  petition  to  dissolve)  should  be  counted  as  owners. 
From  this  record  we  are  not  able  to  decide  as  to  either  of 
these  four  names,  and  therefore  none  of  them  are  counted. 
Even  including  them  as  owners,  however,  there  are  suffi- 
cient signers.  The  fifty-nine  undisputed  names  added  to 
the  six  names  that  we  have  counted,  and  the  three  boards 
of  highway  commissioners,  give  sixty-eight  signatures  of 
owners.  There  are  ten  persons,  as  we  have  seen,  that  both 
sides  have  agreed  are  adult  land  owners  and  who  did  not 
sign-  Adding  fifty-nine  undisputed  owners  who  signed,  ten 
who  did  not,  six  others  whom  we  have  counted  as  signers, 
\V.  W.  Latham  and  J.  D.  Fusch,  whose  signatures  were  not 
sufficiently  proven,  and  the  three  boards  of  highway  com- 
missioners, we  have  eighty  adult  owners.     Four-fifths  of 
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eighty  is  sixty- four.  As  sixty-eight  owners  signed,  on  the 
proof  thus  made  in  the  record  not  less  than  fourth-fifths  of 
the  adult  land  owners  signed  the  petition  to  dissolve.  This 
will  also  be  the  case  if  we  include  as  owners  Amy  French, 
Fred  Hahn,  David  Matthews  and  Louis  Koehler. 

At  the  date  of  the  hearing  of  the  petition  for  dissolu- 
tion there  was  outstanding  for  certain  costs,  engineer's  and 
publication  fees  incurred  in  the  formation  and  organization 
of  the  district,  a  sum  aggregating  $1390.66.  There  was  no 
other  indebtedness  against  the  district.  The  evidence  shows 
that  the  above  amount  was  duly  paid  to  the  clerk  of  the 
district,  and  through  him  to  the  creditors,  before  the  final 
order  in  this  case  was  entered  by  the  trial  court.  This  pay- 
ment, in  our  judgment,  complied  with  the  provisions  of  the 
said  act  of  1889  as  to  the  payment  of  such  indebtedness  and 
costs  before  the  dissolution  of  the  district. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  county  court  of  Logan  county  for  further  proceed- 
ings in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


John  H.  Moore,  Plaintiff  in  Error,  vs.  Levi  R.  Taylor 

et  al.  Defendants  in  Error. 

Opinion  filed  October  25,  1011.      • 

1.  Trusts — a  resulting  trust  does  not  arise  from  mere  relation 
of  debtor  and  creditor.  Mere  proof  of  the  relation  of  debtor  and 
creditor  and  the  purchase  of  land  by  the  debtor  does  not  establish 
a  resulting  trust  in  the  creditor's  favor,  but  the  latter  must  be  able 
to  identify  the  specific  fund  or  property  invested  and  the  specific 
property  in  which  it  is  invested. 

2.  Same — party  claiming  resulting  trust  must  trace  fund  from 
origin  to  final  investment.  A  party  claiming  a  resulting  trust  must 
be  able  to  trace  the  fund  from  its  origin  to  its  final  investment,  and 
while  it  is  not  necessary,  in  the  case  of  money,  to  trace  the  par- 


It  Ml  J  Moore  v.  Taylor.  469 

ticular  coins  or  bills,  yet  it  must  be  capable  of  identification  as  a 
fund  distinguishable  from  all  other  money. 

3.  Laches — equity  does  not  encourage  stale  claims.  Equity 
does  not  encourage  stale  claims,  and  unreasonable  delay  may  be 
held  to  be  a  bar  to  equitable  relief  even  against  a  trustee. 

4.  Same — when  a  party  should  be  barred  from  asserting  trust. 
One  who  takes  no  action  to  establish  a  resulting  trust  against  his 
guardian  for  more  than  thirty  years  after  he  has  full  knowledge 
of  the  facts  on  which  he  bases  his  claim,  during  which  time  the 
land  has  been  in  the  adverse  possession  of  others  and  the  guardian 
and  all  other  parties  having  actual  knowledge  of  the  facts  have 
died,  should  be  barred  from  asserting  such  trust  in  equity  where 
no  excuse  for  the  delay  is  shown. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Nelue  B.  Kessler,  (Fleming  R.  Moore,  of  counsel,) 
for  plaintiff  in  error. 

Crangle  &  Vennum,  for  defendant  in  error  Minnie 
Tavlor. 

Frank  M.  CranglE,  guardian  ad  litem  for  Levi  R. 
Taylor,  insane. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  John  H.  Moore,  on  June  9,  1910, 
filed  a  bill  in  chancery  against  his  half-brother,  Levi  R. 
Taylor,  and  the  latter's  wife,  for  the  purpose  of  having  a 
resulting  trust  in  his  favor  declared  in  certain  lands  in  Iro- 
quois county,  the  title  to  which  was  held  by  Levi  R.  Taylor. 
A  guardian  ad  litem  was  appointed  for  Levi  R.  Taylor, 
who  was  insane.  An  answer  was  filed,  and  after  a  hearing 
the  circuit  court  dismissed  the  bill  for  want  of  equity. 

John  H.  Moore,  the  complainant,  was*  born  in  1850. 
Soon  after  his  birth  his  father  died.  His  mother  later 
married  Samuel  C.  Taylor,  and  the  three,  lived  together  in 
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Fountain  county,  Indiana.  On  April  6,  1857,  Taylor  was 
appointed  guardian  of  the  person  and  estate  of  the  com- 
plainant by  the  common  pleas  court  of  Fountain  county. 
On  the  same  day  he  presented  to  the  court  his  petition  for 
the  sale  of  twenty  acres  of  land  in  that  county  belonging 
to  his  ward,  for  the  purpose  of  investment  in  other  and 
cheaper  lands,  an  order  was  made  to  sell  at  private  sale, 
and  the  guardian  reported  a  sale  for  $250  cash,  which  was 
approved  by  the  court.  No  report  of  the  purchase  of  any 
specific  land  by  the  guardian  was  made,  but  on  October  3, 
1859,  he  fifed  an  account  current,  charging  himself  with 
$250  from  the  sale  of  real  estate  and  asking  credit  for  $22 
costs  paid  and  for  $250  "paid  on  land  in  Clinton  county." 
The  record  of  deeds  in  Clinton  county,  Indiana,  shows  that 
about  twenty  months  after  the  sale  of  the  complainant's 
twenty  acres  his  guardian  began  the  purchase  of  certain 
land  in  Clinton  county,  and  that  on  December  4,  1858,  he 
obtained  a  deed  for  an  undivided  eighth  of  such  land  for  a 
consideration  expressed  in  the  deed  of  $275.  On  Febru- 
ary 22,  1859,  he  obtained  from  Rachel  Lipp  a  conveyance 
of  an  interest  in  the  same  land,  described  as  her  widow's 
interest,  for  an  expressed  consideration  of  $800.  The  next 
day  he  obtained  two  other  conveyances,  each  of  an  undi- 
vided eighth  of  the  same  land  and  each  for  an  expressed 
consideration  of  $275.  Nothing  further  is  shown  in  re- 
gard to  the  title  to  these  lands  or  the  consideration  paid 
for  them,  but  on  April  9,  1861,  Taylor  and  his  wife  con- 
veyed them  to  Rachel  Lipp  for  an  expressed  consideration 
of  $2000.  Mr.  and  Mrs.  Taylor,  with  the  complainant, 
moved  to  Iroquois  county,  Illinois,  and  on  November  9, 
1861,  Ellis  Flower  conveyed  to  Samuel  C.  Taylor  and  his 
wife  forty  acres  of  land  in  that  county  for  an  expressed 
consideration  of  $200.  This  land  the  Taylors  conveyed  to 
James  Hoagland  for  an  expressed  consideration  of  $300, 
on  May  31,  1866.  On  October  16,  1866,  John  Hunt,  for 
an  expressed  consideration  of  $150,  conveyed  twenty  acres 
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of  land  in  Iroquois  county  to  Samuel  C.  Taylor,  who  con- 
veyed it  to  the  defendant  Levi  R.  Taylor  on  February  12, 
1889.  *n  1%6$  two  tracts  of  land  of  sixty  acres  each  were 
conveyed  to  Mary  S.  Taylor,  the  complainant's  mother, — 
one  by  Nelson  Waity  on  January  30,  for  an  expressed  con- 
sideration of  $1000;  the  other  by  J.  M.  Courtwright  on 
May  3,  for  an  expressed  consideration  of  $600.  The  for- 
mer tract  had  been  mortgaged  by  Waity  for  $1000  on  Oc- 
tober 4,  i860,  and  the  latter  was  mortgaged  by  Mrs.  Tay- 
lor to  her  grantor -to  secure  $300  of  the  purchase  money. 
These  mortgages  were  released  on  April  14,  1877.  Mrs. 
Taylor  owned  these  lands  at  the  time  of  her  death,  which 
occurred  in  1906,  and  by  her  will  executed  in  1904  devised 
them  to  the  defendant  Levi  R.  Taylor,  the  son  of  her  sec- 
ond marriage.  She  also  gave  a  legacy  of  $1000  to  the 
complainant. 

It  is  insisted  that  the  $250  derived  from  the  sale  of  the 
Fountain  county  land  was  invested  in  the  Clinton  county 
land,  and  that  upon  the  sale  of  the  latter  Samuel  C.  Taylor 
brought  the  proceeds  to  Illinois  and  invested  them  in  the 
lands  owned  by  Mrs.  Taylor  at  her  death,  and  in  the  Flower 
tract,  which  was  afterward  sold  and  the  proceeds  invested 
in  the  Hunt  tract,  which  was  subsequently  conveyed  to 
Levi  R.  Taylor,  and  that  therefore  a  trust  resulted  in  favor 
of  the  plaintiff  in  error  in  all  of  the  lands.  Conceding  that 
the  investment  in  the  Clinton  county  land  is  shown,  the 
evidence  is  entirely  insufficient  to  establish  the  purchase  of 
the  Illinois  lands  with  the  money  of  the  plaintiff  in  error. 
The  only  evidence  of  the  amount  paid  for  or  received  from 
the  Clinton  county  land  is  found  in  the  statements  as  to 
the  consideration  contained  in  the  deeds.  These  indicate 
the  payment  of  $1625  for  the  land,  only  $250  of  which 
could  have  belonged  to  the  plaintiff  in  error.  It  is  true  that 
it  appears  that  Samuel  C.  Taylor  was  a  farm  laborer  in 
1857  and  that  the  usual  wages  for  such  labor  were  from 
eight  to  ten  dollars  a  month.    The  witnesses  who  testified 
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fifty  years  later  did  not  know  of  his  having  any  property, 
but  this  is  by  no  means  conclusive  that  he  was  entirely 
without  means  or  credit.  So  far  as  the  evidence  in  this 
record  goes  he  was  able  to  make  the  purchase  of  this  land 
for  $1625,  and  it  is  not  claimed  that  more  than  $250  of 
that  amount  belonged  to  the  plaintiff  in  error.  Upon  the 
sale  of  the  land  for  $2000  the  share  to  which  the  plaintiff 
in  error  would  be  entitled  was  slightly  in  excess  of  $300. 
There  is  no  evidence  as  to  what  Taylor  did  with  the  pur- 
chase money.  It  may  have  been  appliecTto  the  payment  of 
his  indebtedness  incurred  in  the  purchase  of  the  land,  or 
otherwise.  There  is  no  evidence  in  regard  to  the  purchase 
of  the  Flower  forty  acres  except  the  deed.  This  was  dated 
seven  months  after  the  sale  of  the  Clinton  county  land. 
In  the  meantime  Taylor  had  moved  his  family  from  In- 
diana to  Illinois.  Whether  he  then  had  any  money  or  not, 
whether  the  land  was  bought  for  cash  or  on  credit  or  was 
paid  for  by  work  or  an  exchange  of  property,  does  not  ap- 
pear. The  only  facts  which  can  be  claimed  to  appear  arc 
that.  Taylor  received  about  $300  belonging  to  the  plaintiff 
in  error  and  that  several  months  later  he  purchased  forty 
acres  of  land  for  $200.  No  connection  between  the  two 
facts  is  shown  by  the  evidence  or  can  be  inferred  by  any 
satisfactory  or  convincing  argument.  The  case  is  even 
weaker  as  to  the  other  two  tracts.  They  were  not  bought 
until  more  than  three  years  later,  and  there  is  no  evidence, 
beyond  the  deeds  themselves,  as  to  the  terms  or  manner  of 
their  purchase.  Whether  any  funds  of  the  plaintiff  in  er- 
ror were  then  in  the  lands  of  Samuel  C.  Taylor  or  were 
used  in  these  purchases  is  entirely  a  matter  of  conjecture. 
It  is  not  enough  to  show  that  Taylor  was  indebted  to  the 
plaintiff  in  error  and  that  he  afterward  bought  land  for  an 
amount  equal  to  the  indebtedness.  A  trust  does  not  arise 
merely  from  the  relation  of  debtor  and  creditor.  It  is 
essential  to  the  case  of  the  plaintiff  in  error  that  he  shall 
be  able  to  identify  the  specific  fund  or  property  invested 
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and  the  specific  property  in  which  it  has  been  invested. 
He  must  be  able  to  trace  and  identify  the  fund  from  its 
origin  to  the  final  investment.  The  fact  that  the  fund  may 
be  money  does  not  relieve  him  from  this  necessity.  "If  any 
property,  in  its  original  state  and  form,  is  covered  by  a 
trust  in  favor  of  the  principal,  no  change  of  that  state 
and  form  can  divest  it  of  such  trust,  or  give  the  agent  or 
trustee  converting  it,  or  those  who  represent  him  in  right, 
(not  being  bona  fide  purchasers  for  a  valuable  considera- 
tion, without  notice,)  any  more  valid  claim  in  respect  to 
it  than  they  had  before  such  change.  *  *  *  It  matters 
not  in  the  slightest  degree  into  whatever  other  form  dif- 
ferent from  the  original  the  change  may  have  been  made, 
*  *  *  for  the  product  of  a  substitute  for  the  original 
thing  still  follows  the  nature  of  the  thing  itself,  so  long 
as  it  can  be  ascertained  to  be  such.  The  right  ceases  when 
the  means  of  ascertainment  fail,  which,  of  course,  is  the 
case  when  the  subject  matter  is  turned  into  money  and 
mixed  and  confounded  in  a  general  mass  of  property  of  the 
same  description."  (2  Story's  Eq.  Jur.  sees.  1258,  1259.) 
It  is  not  necessary  to  trace  the  particular  coins  or  bills,  but 
the  fund  must  be  capable  of  identification  as  a  fund  dis- 
tinguishable from  all  other  money  or  the  right  to  pursue  it 
must  fail.  School  Trustees  v.  Kirwin,  25  111.  73;  Union 
Nat.  Bank  v.  Goetz,  138  id.  127. 

The  guardian  ad  litem  insists  upon  the  defense  of  laches. 
In  1872  Taylor  submitted  to  the  common  pleas  court  of 
Fountain  county,  Indiana,  a  final  report  of  his  guardian- 
ship, setting  forth  that  his  ward  had  arrived  at  his  majority 
and  receipted  for  all  money  and  assets  due  him,  filing  what 
purported  to  be  such  a  receipt,  which  report  was  approved 
by  the  court  and  the  guardian  was  discharged.  In  1876, 
it  is  conceded  by  the  plaintiff  in  error,  he  discovered  the 
alleged  misuse  of  his  money.  It  is  claimed  that  he  then 
charged  his  mother  and  step-father  with  wronging  him  and 
that  they  did  not  deny  it.     Soon  after  he  went  to  the  State 
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of  Washington,  where  he  has  since  resided.     Samuel  C. 
Taylor  died  in  1896.    For  thirty  years  before  the  bringing 
of  this  suit  the  plaintiff  in  error,  having  complete  knowl- 
edge of  the  facts,  took  no  action  to  secure  the  rights  which 
after  this  lapse  of  time  he  now  seeks.     In  the  meantime 
his  mother  and  step- father,  the  two  persons  having  actual 
knowledge  of  all  the  transactions  involved,  have  died,  the 
receipt  he  is  alleged  to  have  given  has  disappeared,  he  has 
become  incompetent  as  a  witness,  and  the  court  is  now 
asked  to  take  from  his  mother's  devisee  and  grantee  160 
acres  of  land  upon  fragments  of  conversations,  casual  dec- 
larations, supposed  admissions  by  silence  and  otherwise, 
and  upon  the  evidence  of  witnesses  testifying  twenty-five 
or  thirty  years  after  the  events,  the  one  most  relied  upon 
having  been  at  the  time  the  conversation  to  which  he  tes- 
tified occurred,  a  fourteen-year-old  boy.     Equity  does  not 
encourage  stale  claims,  since  by  lapse  of  time  there  must, 
of  necessity,  be  great  difficulty  in  ascertaining  the  exact 
facts  as  to  the  matter  in  controversy.    Unreasonable  delay 
has  been  held  to  be  a  bar  to  equitable  relief,  even  against 
a  trustee.     (Lequatte  v.  Drury,  101  111.  77;  McDonald  v. 
Stow,  109  id.  40;    Hamilton  v.  Hamilton,  231  id.  128.) 
Here,  possession  has  been  adverse  to  the  plaintiff  in  error 
for  thirty  years, — more  than  the  longest  period  of  limita- 
tion fixed  by  the  statute.     In  1876  he  knew  that  Taylor 
denied  owing  him  anything  and  claimed  to  have  settled 
with  him  and  to  be  in  possession  of  the  property  as  owner. 
No  excuse  is  shown  by  the  plaintiff  in  error  for  his  failure 
to  assert  the  rights  he  now  claims.    The  relation  of  the  par- 
ties is  not  sufficient.    This  unreasonable  delay  ought  to  bar 
his  claim  in  equity. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Isaac  Marks,  Plaintiff  in  Error. 

Opinion  filed  October  25,  ipn. 

Criminal  law — when  giving  endorsed  form  of  verdict  to  jury 
will  reverse.  In  a  trial  for  receiving  stolen  property,  where  the 
evidence  is  close,  it  is  reversible  error  for  the  court  to  hand  to  the 
jury,  with  the  instructions,  two  forms  of  verdict,  one  of  guilty  and 
one  of  not  guilty,  where  the  former  was  endorsed  with  the  word 
"give"  and  the  latter  was  without  any  endorsement,  and  where 
there  was  no  direction  or  explanation  given  the  jury  as  to  the  use 
of  the  respective  forms. 

Carter,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 

John  W.  Creekmur,  and  George  L.  Schein,  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W.  Way- 
man,  State's  Attorney,  (Robert  E.  Crowe,  of  counsel,) 
for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  Isaac  Marks,  was  convicted  in 
the  criminal  court  of  Cook  county  of  the  crime  of  receiv- 
ing stolen  property  and  sentenced  to  the  penitentiary.  He 
brings  the  record  of  that  court  here  for  review,  and  assigns 
as  grounds  for  reversal  of  the  judgment  against  him  that 
improper  evidence  was  admitted  on  the  part  of  the  People, 
that  the  verdict  is  against  the  weight  of  the  evidence,  and 
that  the  trial  court  committed  prejudicial  error  by  writing 
the  word  "Give"  on  the  margin  of  one  of  the  forms  of  ver- 
dict handed  to  the  jury. 

The  indictment  charged  plaintiff  in  error  with  receiving 
the  goods  and  chattels  of  Elizabeth  M.  Wellington  know- 
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ing  the  same  had  been  stolen  from  her,  for  his  own  gain 
and  with  intent  to  prevent  her  from  again  possessing  the 
same.  At  the  time  the  plaintiff  in  error  was  arrested  upon 
this  charge  numerous  articles  of  jewelry,  including  those 
claimed  by  Mrs.  Wellington,  were  taken  by  the  officers 
from  his  place  of  business  at  No.  4718  State  street,  in  the 
city  of  Chicago,  and  were  kept  in  the  custody  of  the  offi- 
cers until  the  trial.  Upon  the  trial  one  George  Clinton  tes- 
tified that  he  had  stolen  all  these  articles  at  various  times 
from  different  homes  in  the  city  of  Chicago  and  had  there- 
after sold  them  to  plaintiff  in  error.  For  the  purpose  of 
showing  guilty  knowledge  numerous  witnesses  were  called 
on  behalf  of  the  State,  who  identified  as  their  property  cer- 
tain articles  of  jewelry  taken  by  the  officers  at  the  time  of 
the  arrest  of  plaintiff  in  error  and  testified  that  the  same 
had  been  stolen.  Plaintiff  in  error  contends  that  this  rec- 
ord discloses  that  some  of  these  articles  so  identified  were 
never  in  his  possession  and  could  not  have  been  purchased 
by  him  from  Clinton,  and  points  out  that  some  of  the 
property  so  identified  had  been  stolen  after  Clinton  had  been 
arrested  and  while  he  was  confined  in  the  Cook  county  jail. 
This  situation  was  evidently  not  discovered  by  plaintiff  in 
error  until  after  the  trial,  as  no  objection  was  made  to  this 
testimony  on  that  ground,  and  plaintiff  in  error,  when  tes- 
tifying in  his  own  behalf,  admitted  that  all  of  the  articles 
of  jewelry  which  had  been  identified  theretofore  by  the  va- 
rious witnesses  had  been  purchased  by  him  from  Clinton. 
While  it  is  evident  that  some  of  this  testimony  was  im- 
proper, no  objection  was  made  to  its  admission  and  the 
trial  court  was  given  no  opportunity  to  pass  upon  its  com- 
petency. 

As  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial  it  will  be  unnecessary  to  discuss  the 
contention  of  plaintiff  in  error  that  the  verdict  is  against 
the  weight  of  the  evidence. 
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Upon  the  conclusion  of  the  trial  the  court  read  the  in- 
structions to  the  jury.  None  of  the  instructions  in  the 
series  contained  any  direction  to  the  jury  as  to  the  form 
of  their  verdict.  The  court,  however,  when  he  handed  the 
instructions  to  the  jury  upon  their  retirement,  also  handed 
them  two  forms  of  verdict,  one  being  a  form  for  use  in 
case  the  jury  should  find  the  plaintiff  in  error  guilty,  and 
one  being  a  form  to  be  used  in  case  the  jury  should  find 
him  not  guilty.  The  first  of  those  forms  reads  as  follows : 
"We,  the  jury,  find  the  defendant,  Isaac  Marks,  guilty  of 
receiving  stolen  property  knowing  the  same  to  be  stolen, 
for  the  defendant's  own  gain  and  to  prevent  the  owner 
from  again  possessing  the  same,  in  manner  and  form  as 
charged  in  the  indictment,  and  we  further  find  from  the 

evidence  the  value  of  the  property  so  received  to  be 

dollars."  On  the  margin  of  this  form  of  verdict  the  court, 
before  handing  the  same  to  the  jury,  had  written  in  ink 
the  word  "Give."  The  other  form  of  verdict  so  handed  to 
the  jury  was  as  follows :  "We,  the  jury,  find  the  defend- 
ant, Isaac  Marks,  not  guilty,"  and  contained  no  notation 
whatever  upon  the  margin  or  elsewhere.  Each  of  the  in- 
structions given  by  the  court  had  written  on  the  margin 
the  word  "Give."  The  jury  returned  as  their  verdict  the 
first  form  handed  them,  signed  by  each  member  of  the  jury, 
the  blank  in  the  form  filled  in  showing  that  they  had  found 
the  value  of  the  property  to  be  $28.  Plaintiff  in  error  urges 
that  by  handing  this  form  of  verdict  to  the  jury,  endorsed 
in  the  same  manner  as  the  instructions  which  had  been 
given  them,  the  court,  in  effect,  instructed  the  jury  to  find 
him  guilty. 

Upon  the  trial  plaintiff  in  error  testified  that  he  had 
purchased  all  of  the  jewelry  in  question,  including  that  be- 
longing to  Mrs.  Wellington,  from  Clinton;  that  Clinton 
represented  himself  to  the  plaintiff  in  error  as  a  dealer  in 
second-hand  jewelry  and  that  he  was  engaged  in  selling 
the  same  in  houses  of  ill- fame  in  the  city  of  Chicago ;  that 
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he  had  tired  of  this  occupation  and  desired  to  sell  out  the 
stock  remaining  in  his  hands,  and  that  plaintiff  in  error, 
not  knowing  that  any  of  these  articles  had  been  stolen,  pur- 
chased them  all  at  one  time.    Clinton,  on  the  other  hand, 
testified  that  on  each  day  after  committing  a  burglary  he 
sold  the  jewelry  stolen  to  plaintiff  in  error  and  that  plaintiff 
in  error  was  aware  of  the  manner  in  which  he  had  acquired 
it.  The  only  evidence  of  the  guilty  knowledge  of  plaintiff  in 
error,  aside  from  his  actions  at  the  time  of  his  arrest,  was 
the  testimony  of  Clinton.     This  testimony  was  flatly  con- 
tradicted by  plaintiff  in  error,  who,  while  freely  admitting 
the  purchase  of  the  jewelry,  denied  that  he  had  any  knowl- 
edge that  Clinton  had  acquired  it  dishonestly.     Seventeen 
witnesses,  engaged  in  various  lines  of  business  in  the  vicin- 
ity of  the  home  and  place  of  business  of  plaintiff  in  error, 
testified  to  his  good  reputation  for  honesty  and  integrity. 
Under  this  state  of  the  record  it  was  important  that  the 
court  should  do  nothing  which  might  be  construed  by  the 
jury  as  a  direction  to  return  a  particular  verdict.    The  jury 
may  have  regarded  this  endorsement  on  the  form  of  ver- 
dict as  an  instruction  or  an  intimation  by  the  court  that 
they  should  find  the  defendant  guilty  and  should  fill  in  the 
blank -finding  the  value  of  the  property  alleged  to  have  been 
stolen.    It  is  impossible  to  tell  what  effect  the  endorsement 
may  have  had  upon  the  minds  of  the  jury  or  what  influ- 
ence it  may  have  exerted  upon  them  in  arriving  at  their 
verdict.    No  direction  or  explanation  was  given  to  the  jury 
as  to  the  use  of  the  respective  forms  of  verdict,  dependent 
upon  their  conclusion  as  to  the  guilt  or  innocence  of  the 
defendant.     It  was  left  to  them  to  select  the  form  which 
accorded  with  such  conclusion,  but  the  court  wrote  on  one 
of  them  a  word  which  might  readily  be  understood  as  at 
least  an  intimation  that  it  was  to  be  used.    We  cannot  say- 
that  it  was  not  so  understood.    While  the  endorsement  was 
no  doubt  made  inadvertently  it  constituted  prejudicial  and 
reversible  error. 
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The  judgment  is  reversed  and  the  cause  remanded  to 
the  criminal  court  for  a  new  trial. 

Reversed  and  remanded. 

Carter,  C.  J.,  Hand  and  Vickers,  JJ.,  dissenting : 

We  do  not  concur  in  the  conclusion  reached  in  the  fore- 
going opinion.  The  argument  that  the  jury  would  under- 
stand from  the  fact  that  one  form  of  verdict  was  marked 
"give"  on  its  margin  by  the  judge  that  he  was  instructing 
them  thereby  to  find  the  plaintiff  in  error  guilty  seems  with- 
out force.  Under  sections  72  and  73  of  the  Practice  act 
the  court  can  only  instruct  the  jury  as  to  the  law  of  the 
case,  and  such  instructions  must  be  in  writing.  Under  sec- 
tion j j  of  said  act  it  is  sufficient  for  the  jury  to  pronounce 
its  verdict  in  open  court  without  reducing  it  to  writing.  It 
may  be  reduced  to  writing  and  signed  by  the  jury  or  it 
may  be  delivered  orally.  This  court,  after  reviewing  the 
authorities,  held  in  Illinois  Central  Railroad  Co.  v.  Wheeler, 
149  111.  525,  that  it  was  usual  and  proper  for  the  court  to 
indicate  to  the  jury,  before  retiring,  in  what  language  the 
verdict  should  be  announced,  and  that  this  might  be  done 
in  the  same  way  that  any  other  directions  are  given  to  the 
jury  as  to  the  manner  of  proceeding  in  the  discharge  of 
their  duty;  that  such  direction  was  in  no  sense  the  giving 
of  an  instruction  as  to  the  law  of  the  case;  that  usually 
the  purpose  of  such  direction  would  be  best  served  by  re- 
ducing it  to  writing.  {Pioneer  Construction  Co.  v.  Sun- 
derland, 188  111.  341 ;  Conness  v.  Indiana,  Illinois  and  Iowa 
Railroad  Co.  193  id.  464.)  The  court,  however,  cannot,  in 
giving  the  forms,  of  verdict,  instruct  orally  as  to  the  law. 
(Ellis  v.  People,  159  111.  337;  Helm  v.  People,  186  id. 
153.)  It  necessarily  follows  from  these  authorities  that 
the  court  can  give  written  forms  of  verdict,  but  the  writ- 
ten forms  so  given  should  contain  no  instruction  as  to  the 
law  of  the  case.  These  forms  of  verdict  are  not,  as  that 
word  is  used  in  the  statutes,  "instructions." 
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Section  74  of  the  Practice  act  provides  that  when  in- 
•  structions  are  asked  which  the  judge  cannot  give,  he  is  to 
write  on  the  margin  the  word  "refused"  and  as  to  those 
he  approves  the  word  "given."    This  court  has  repeatedly 
and  consistently  held  that  failure  to  mark  an  instruction 
"given,"  if  the  record  showed  that  it  was,  in  fact,  given, 
was  not  such  an  error  as  to  require  a  reversal  of  the 
judgment.     (Tobin  v.  People,  101  111.  121;   McDonald  v. 
Fairbanks,  Morse  &  Co,   161  id.  124;    Hart  v.  Wabash 
Southern  Railway  Co.  238  id.  336.)     Manifestly,  if  both 
forms  of  verdict  had  been  marked  "give"  or  "given"  there 
could  be  no  argument  that  the  jury  were  misled.     On  the 
reasoning  of  the  cases  just  cited,  the  failure  to  mark  one 
of  the  forms  of  verdict  "give"  should  not  require  a  re- 
versal of  the  judgment,  as  both  forms  were,  in  fact,  given 
to  the  jury.    Twelve  instructions  were  given  for  the  Peo- 
ple and  twenty- four  for  the  plaintiff  in  error,  all  marked 
"give."    They  covered  practically  all  phases  of  the  law  as 
applied  to  the  facts  in  the  case.     Could  a  juror  with  suffi- 
cient intelligence  to  serve  on  a  jury  be  led  to  believe  that 
the  court,  by  such  an  indirect  method  as  marking  the  form 
of  the  verdict  "give,"  intended  to  instruct  the  jury  to  find 
the  plaintiff  in  error  guilty  and  to  ignore  all  the  other  in- 
structions in  the  case?    The  courts,  in  passing  upon  ques- 
tions of  this  kind,  should  credit  jurors  with  some  judgment 
and  common  sense,  otherwise  jury  trials  are  valueless.     It 
does  not  seem  within  the  range  of  possibility  that  the  jury 
were  misled  to  the  prejudice*  of  plaintiff  in  error  by  the 
marking  of  this  form  of  verdict  "give." 

The  judgment  of  the  criminal  court,  in  our  opinion, 
should  be  affirmed. 
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Charles  Ferdinand  Oehmich,  Appellant,  vs.  Arthur 

E.  Hedstrom  et  al.  Appellees. 

Opinion  Hied  October  25,  ipn. 

1.  Laches — cestui  que  trust  must  act  promptly  if  he  desires  to 
have  trustee's  sale  set  aside.  After  a  cestui  que  trust  attains  his 
majority  and  reads  the  will  creating  the  trust  and  voluntarily  be- 
comes a  party  complainant  to  a  suit  which  has  been  pending  many 
years  to  recover  the  proceeds  of  a  trustee's  sale  held  when  he  was 
a  minor,  it  is  his  duty  to  act  promptly  if  he  desires  to  set  aside 
such  sale,  and  he  will  not  be  permitted  to  delay  such  action  for 
many  years,  during  which  time  he  recovers  and  receives  a  portion 
of  the  proceeds  of  such  sale. 

2.  Same — what  does  not  excuse  failure  of  cestui  que  trust  to 
attack  trustee's  sale.  The  fact  that  the  cestui  que  trust  is  not  en- 
titled to  possession  of  the  entire  principal  of  the  trust  estate  until 
he  is  thirty-five  years  old  does  not  require  nor  entitle  him  to  wait 
until  that  time  before  attacking  a  trustee's  sale  made  while  he  was 
a  minor,  where  he  has  a  vested  interest  in  the  remainder  from  the 
date  of  the  testator's  death,  without  any  intervening  estate,  and  is 
entitled  to  a  portion  of  the  principal  of  the  estate  when  he  reaches 
the  age  of  twenty-four  years,  as  he  may  at  that  time  file  a  bill  in 
equity  and  question  the  validity  of  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
"Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Lackner,  Butz  &  Miller,  (Albert  M.  Kales,  and 
Frederic  E.  VonAmmon,  of  counsel,)  for  appellant. 

Wilson,  Moore  &  McIlvaine,  and  Ullmann  &  Ull- 
mann,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Charles  Ferdinand  Oehmich  filed  his  bill  in  the  circuit 
court  of  Cook  county  for  partition,  claiming  an  undivided 
one-third  interest  in  certain  lands  in  South  Chicago,  which 
are  described  and  identified  as  parcels  A,  B  and  C  and  the 
residue  of  lot  58  on  a  certain  plat  filed  as  an  exhibit  with 
the  bill.     The  answer  of  the  defendants  denied  that  the 
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complainant  had  any  title  to  the  premises  involved,  and 
upon  a  hearing  the  bill  was  dismissed  for  want  of  equity. 
Complainant  below  has  perfected  an  appeal  to  this  court. 

The  lands  involved  belonged  to  Charles  F.  Oehmich, 
grandfather  of  appellant,  who  died  in  1875,  leaving  a  last 
will,  under  which  appellant  claims  title  in  fee  to  one-third 
of  the  real  estate  in  question.    Both  parties  agree  upon  the 
general  proposition  that  a  one-third  interest  in  the  premises 
was  devised  to  appellant  by  the  will  of  Charles  F.  Oeh- 
mich.    Conceding  the  title  to  have  been  in  appellant,  ap- 
pellees contend  that  the  title  passed  out  of  him  by  a  con- 
veyance made  in  accordance  with  the  provisions  of  the  will, 
and  it  is  further  contended  that  if  the  power  under  the 
will  was  so  imperfectly  exercised  that  the  legal  title  did  not 
pass  by  the  conveyance  made  in  pursuance  thereof,  appel- 
lant has  lost  all  right  of  action  to  recover  said  premises  for 
the  following  reasons:     (1)  That  the  Statute  of  Limita- 
tions is  a  bar  to  appellant's  action;    (2)  that  appellant  is 
barred  by  laches;    (3)  that  a  decree  in  a  former  suit  ad- 
judicated that  the  power  of  sale  under  the  will  was  properly 
and  legally  exercised  by  the  conveyance  made,  and  that  ap- 
pellant is  thereby  estopped  to  deny  that  the  power  was  well 
exercised;    (4)  that  appellant  has,  by  receiving  a  portion 
of  the  proceeds  of  the  sale  under  the  power  after  he  be- 
came of  age,  elected  to  ratify  the  conveyance  and  confirm 
the  sale  made  under  the  will  and  has  thereby  estopped  him- 
self from  attacking  the  power  or  questioning  the  sale  made 
under  it.     All  of  these  several  defenses  have  been  ably 
argued  in  the  exhaustive  briefs  filed  by  the  counsel  for  the 
respective  parties,  but  in  the  view  that  we  have  of  the  case 
it  will  not  be  necessary  to  consider  all  of  these  matters 
of  defense.     The  facts  relating  to  one  branch  of  the  case 
which  in  our  opinion  presents  an  insuperable  barrier  to 
appellant's  right  of  recovery,  are,  in  substance,  as  follows : 

Appellant  was  born  January  29,  1874.     He  was  there- 
fore about  one  year  old  when  his  grandfather,  under  whose 
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will  he  claims  the  property  in  question,  died.    The  will  de- 
vised both  real  estate  and  personal  property  to  appellant. 
The  principal  part  of  the  personal  property  devised  con- 
sisted of  notes  secured  by  trust  deeds  and  mortgages.    By 
his  will  the  testator  appointed  trustees  to  manage,  control 
and  invest  appellant's  estate,  and  under  certain  conditions 
the  trustees  were  given  the  power  to  sell  the  real  estate 
belonging  to  appellant.     The  will  provided  that  appellant 
should  be  supported  and  educated  out  of  the  interest  ac- 
cruing on  his  share  of  the  estate.     The  will  further  pro- 
vided that  when  appellant  reached  the  age  of  twenty-one 
all  of  the  accumulated  interest  not  previously  paid  out  for 
his  maintenance  and  education  should  be  paid  to  him  by 
the  trustees;   that  when  he  arrived  at  the  age  of  twenty- 
four  he  should  receive  one-fourth,  at  the  age  of  thirty  an- 
other fourth,  and  when  he  attained  the  age  of  thirty-five 
the  balance  of  principal  and  accumulated  interest  should  be 
paid  and  delivered  to  him.     In  1882,  when  appellant  was 
eight  years  old,  the  trustees,  claiming  to  act  under  the  pow- 
ers given  by  the  will,  sold  and  conveyed  the  premises  in 
question,  with  other  lands,  to  Charles  O.  TenBroeke  for  the 
consideration  of  $13,927.66.    This  sale  was  approved  and 
confirmed  by  the  county  court  of  Cook  county,  and  appel- 
lees claim  title  by  a  regular  chain  of  conveyances  from 
TenBroeke.    Two  years  after  the  sale  to  TenBroeke  a  bill 
was  filed  on  behalf  of  the  appellant  by  his  mother  as  next 
friend,  against  the  trustees,  for  an  accounting  as  to  the 
proceeds  of  the  trustees'  sale,  and  two  years  later  a  decree 
was  entered  in  that  proceeding  finding  that  the  trustees  had 
received  on  account  of  appellant  the  sum  of  $34,561.49  and 
had  paid  out  on  his  account  $6970.57,  and  that  there  was 
an  unpaid  balance  due  his  mother  for  appellant's  support 
of  $2870,  and  ordering  that  Catherine  Oehmich,  mother  of 
appellant,  be  paid  the  sum  of  $65  per  month  thereafter, 
and  until  the  further  order  of  the  court,  for  appellant's 
support.     The  decree  found  that  the  trustee  Gollhardt  had 
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faithfully  administered  the  trusts  reposed  in  him  under  the 
said  will  and  had  in  all  things  complied  with  the  provisions 
of  the  will,  and  all  of  the  trustees'  acts  and  doings  under 
the  will  were  approved  and  confirmed.    The  court  retained 
jurisdiction  of  this  proceeding  and  entered  several  orders 
in  the  course  of  the  administration  of  the  trust.    When  ap- 
pellant attained  his  majority  this  bill  for  an  accounting  was 
still  pending  in  the  circuit  court,  and  appellant  on  his  own 
motion  was  made  a  party  complainant  in  his  own  proper 
person.    Throughout  this  entire  proceeding  no  question  was 
raised  by  appellant  as  to  the  validity  of  the  trustees'  sale. 
On  the  contrary,  the  bill  alleged,  and  the  decree  found,  that 
the  sale  was  regularly  and  legally  made  and  that  appellant 
was  entitled  to  the  aid  of  a  court  of  equity  to  compel  the 
proper  disposition  of  the  proceeds  arising  from  said  sale. 
The  evidence  shows  that  the  appellant  diligently  and  per- 
sistently sought  to  collect  from  the  different  trustees  into 
whose  hands  the  funds  successively  passed,  the  proceeds 
of  this  sale,  until  finally,  through  the  insolvency  of  one 
Schmid,  who  had  succeeded  to  the  trust,  a  substantial  por- 
tion of  appellant's  estate  was  lost.     The  evidence  shows 
that  the  appellant  received,  after  he  became  of  age,  about 
$3000  in  interest,  a  substantial  part  of  which  accrued  on 
the  proceeds  of  the  sale  of  the  real  estate  here  involved.    It 
also  appears  that  appellant  received  a  $560  dividend  on 
his  claim  against  the  estate  of  one  Schintz.    Twenty-seven 
years  after  the  sale  in  question  had  been  made,  during 
which  time  appellant  had  exhausted  all  efforts  to  collect  the 
proceeds  thereof,  and  in  so  far  as  such  efforts  were  suc- 
cessful he  had  collected,  accepted  and  used  the  proceeds  of 
said  sale,  and  after  appellant  had  attained  the  age  of  thirty- 
five  years,  the  present  bill  was  filed  to  set  aside  the  trustees* 
sale  on  the  ground  that  said  sale  was  void  and  that  the  title 
to  the  real  estate  had  during  all  these  years  remained   in 
appellant.     The  evidence  further  shows  that  appellant    at- 
tended the  public  schools  until  he  passed  through  the  seventh 
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grade ;  that  he  then  went  to  work,  and  that  he  resided  with 
his  mother  in  South  Chicago,  near  where  the  lands  in  ques- 
tion are  located,  until  after  he  was  twenty-one  years  of 
age.  He  testifies  that  when  he  was  fifteen  years  of  age  he 
learned  that  he  was  an  heir  to  the  estate  of  his  grandfather 
and  that  he  heard  that  some  of  the  property  he  was  inter- 
ested in  had  been  sold.  He  knew  that  his  mother  was  sup- 
porting him  out  of  money  that  she  was  receiving  from  his 
grandfather's  estate.  When  he  was  twenty-one  years  old 
he  saw  a  copy  of  the  will  and  read  it.  He  must  have 
known  of  the  litigation  against  the  trustees  before  he  be- 
came twenty-one  years  of  age.  If  he  did  not,  he  certainly 
had  received  full  information  in  regard  thereto  when,  after 
he  attained  his  majority,  he  became  the  complainant  in  that 
proceeding. 

Under  the  facts  presented  by  this  record,  which  are 
briefly  outlined  above,  and  according  to  the  plainest  and  best 
established  principles  of  equity,  appellant  is  clearly  barred 
by  acquiescence  and  delay  from  asserting  any  claim  tcr  the 
real  estate  involved,  regardleiss  of  all  question  concerning 
the  validity  of  the  sale.  In  Smith  v.  Clay,  3  Brown's  Ch. 
640,  the  court  announced  the  equitable  principle  which  must 
control  here,  in  the  following  language:  "A  court  of 
equity,  which  is  never  active  in  relief  against  conscience 
or  public  convenience,  has  always  refused  its  aid  to  stale 
demands  where  the  party  has  slept  upon  his  rights  or  ac- 
quiesced for  a  great  length  of  time.  Nothing  can  call  forth 
this  court  into  activity  but  conscience,  good  faith  and  rea- 
sonable diligence.  Where  these  are  wanting  the  court  is 
passive  and  does  nothing.  Laches  and  neglect  are  always 
discountenanced,  and  therefore  from  the  beginning  of  this 
jurisdiction  there  was  always  a  limitation  of  suit  in  this 
court."  The  principle  announced  above  has  often  been  rec- 
ognized and  applied  by  this  court.  Penn  v.  Heisey,  19  111. 
295 ;    Owen  v.  Peacock,  38  id.  33 ;   Beach  v.  Shaiv,  57  id. 
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17;  Carpenter  v.  Carpenter,  70  id.  457;  Hamilton  v.  Ham- 
ilton, 231  id.  128. 

Appellant's  answer  to  the  defense  of  laches  is:  (1)  Ap- 
pellant had  no  knowledge  of  the  sale  in  question,  or  his 
rights  thereunder,  until  1906;  and  (2)  because  under  the 
sale  appellant  was  not  entitled  to  the  possession  of  any 
part  of  the  premises  until  1898,  when  he  became  twenty- 
four  years  of  age,  at  which  time  he  was  entitled  to  one- 
fourth,  to  another  fourth  in  1904,  and  the  remaining  half 
was  not  to  be  delivered  to  him  until  1909,  when  he  attained 
the  age  of  thirty-five. 

As  to  the  want  of  knowledge  on  appellant's  part,  the 
evidence  shows  the  situation  from  which  actual  knowledge 
on  appellant's  part  must  necessarily  be  inferred.    All  of  the 
sources  of  knowledge  through  which  persons  ordinarily  ob- 
tain information  respecting  matters  affecting  their  interests 
were  open  to  appellant.     It  is  inconceivable  that  a  boy  of 
ordinary  intelligence  would  grow  up  to  manhood  under  the 
immediate  care  of  his  mother  and  not  learn  from  her  that 
he  was  being  maintained  and  educated  out  of  funds  derived 
from  the  sale  of  property  left  to  him  by  the  will  of  his 
grandfather.     The  probability  that  the  appellant  had  such 
actual  knowledge  is  greatly  strengthened  by  the  circum- 
stance that  litigation  was  pending  between  appellant  and 
the  trustees  for  more  than  ten  years  before  he  attained  his 
majority,  concerning  the  proceeds  of  this  sale  and  other 
funds  that  came  to  appellant  from  the  same  source.    Aside 
from  the  circumstances  from  which  actual  knowledge,  as 
we  have  seen,  must  be  imputed  to  appellant,  all  of  the  court 
proceedings  in  the  case  for  an  accounting  were  matters  of 
record  which  were  open  to  appellant,  and  we  see  no  rea- 
son why  the  doctrine  of  constructive  notice  should  not  be 
applicable  to  appellant.    But  even  if  it  be  granted  that  ap- 
pellant was  ignorant  of  this  sale  until  he  became  twenty- 
one  years  of  age,  at  that  time  he  admits  that  he  read  his 
grandfather's  will  and  then  voluntarily  became  the  com- 
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plainant  in  the  chancery  suit,  in  which  the  entire  history  of 
the  trustees'  dealings  with  this  estate  was  set  out  in  detail. 
Having  learned  the  facts  at  that  time,  if  he  did  not  know 
them  before,  equity  enjoined  upon  appellant  the  duty  to 
act  within  a  reasonable  time,  and  he  cannot  be  excused  for 
unreasonable  delay  on  the  ground  that  he  did  not  know  the 
legal  consequences  resulting  from  these  facts.  Williams  v. 
Rhodes,  81  111.  571. 

Appellant's  second  position  upon  this  branch  of  the  case 
is  equally  untenable.  It  is  perfectly  plain  that  appellant 
had  a  vested  interest  in  remainder  in  the  premises  involved, 
from  the  date  of  the  death  of  the  testator.  There  was  no 
intermediate  life  estate  or  other  interest  to  precede  that  of 
appellant.  There  was  merely  a  postponement  of  the  period 
of  distribution  and  a  devise  over  in  case  appellant  died  be- 
fore he  attained  the  age  of  thirty-five  leaving  no  child  or 
children.  While  appellant  could  not  have  maintained  eject- 
ment for  the  possession  of  his  one-third  interest  until  he 
attained  the  age  of  thirty-five,  he  might  have  filed  a  bill,  as 
he  has  done  in  this  case,  when  he  became  entitled  to  his 
one-fourth  interest, — that  is,  when  he  became  twenty-four 
years  of  age, — and  in  that  proceeding  the  validity  of  the 
sale  could  have  been  adjudicated.  But  we  are  clearly  of 
the  opinion  that  appellant's  equitable  interest  under  the  will 
was  such  that  he  could  have  maintained  a  bill  against  the 
trustees  and  the  purchasers  at  the  sale  on  the  ground  that 
the  trust  fund  was  being  illegally  diverted  from  the  pur- 
poses contemplated  by  the  will.  This,  of  course,  is  upon 
the  assumption  that  the  sale  was  illegal  and  wholly  without 
authority  of  law,  as  appellant  now  contends  it  was.  That 
appellant  was  not  required  to  wait  until  he  became  entitled 
to  the  complete  enjoyment  of  the  estate  is  well  supported 
by  authority.  Waterman  Hall  v.  Waterman,  220  111.  569; 
Robison  v.  Pierce,  (Ala.)  24  So.  Rep.  984;  Wright  v.  Mil- 
ler, 8  N.  Y.  9. 
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Under  the  evidence  in  this  record  we  are  constrained  to 
hold  that  the  appellant  is  clearly  barred  from  any  relief  in 
equity  by  his  long,  unexplained  delay.  In  resting  our  judg- 
ment upon  this  single  ground  we  do  not  mean  to  have  it 
inferred  that  there  is  no  other  good  defense  to  this  action. 
Since  the  decree  dismissing  this  bill  may  safely  rest  upon 
this  defense  we  have  not  deemed  it  necessary  to  discuss 
other  questions. 

Finding  no  error  in  the  decree  below  it  will  be  affirmed. 

Decree  affirmed. 


Nellie  C.  Morton  et  al.  Appellees,  vs.  Sarah  E.  Babb 

et  al.  Appellants. 

Opinion  filed  October  25,  1011. 

1.  Deeds — when  proof  of  custom  in  drawing  deeds  is  not  ad- 
missible. Where  there  is  no  ambiguity  in  the  language  of  a  deed 
which  has  a  well  settled  legal  meaning,  evidence  is  not  admissible 
to  explain  or  add  to  the  language  used  by  showing  that  at  the  time 
such  deed  was  made  there  was  existing  a  custom  of  using  blank 
forms  for  deeds  and  inserting  any  proviso  or  conditional  clause  in 
the  blank  space  following  the  description  of  the  land ;  but  error  in 
admitting  such  evidence  is  harmless  if  the  construction  given  the 
deed,  with  the  grantor's  intention  as  the  only  criterion,  is  correct. 

2.  Same — rule  in  Shelley's  case  has  a  limited  application.  The 
rule  in  Shelley's  case  applies  only  where  an  estate  of  freehold  is 
limited,  by  gift  or  conveyance,  to  the  ancestor,  and  there  is  a  limi- 
tation in  the  same  gift  or  conveyance,  by  way  of  remainder,  to  his 
heirs.  (Wolfer  v.  Hemmer,  144  111.  554,  and  Davis  v.  Sturgeon, 
198  id.  520,  explained;  Ewing  v.  Barnes,  156  id.  6if  and  Silva  v. 
Hopkinson,  158  id.  386,  criticised.) 

3.  Same — when  rule  in  Shelley's  case  does  not  apply  to  a  deed. 
The  rule  in  Shelley's  case  does  not  apply  to  a  deed  the  granting 
clause  of  which  conveys  certain  described  land  to  the  grantee,  "his 
heirs  and  assigns,"  but  which  provides  that  if  the  grantee  shall  die 
without  issue  the  premises  shall  revert  to  the  grantor,  his  heirs 
and  assigns. 

4.  Same — fact  that  granting  clause  uses  word  "heirs"  does  not 
prevent  limiting  estate.    A  grant  to  a  named  person,  his  heirs  and 


Oct.  '11.3  Morton  v.  Babb.  489 

assigns,  without  limit  or  qualification,  will  convey  a  fee  simple  es- 
tate; but  the  fact  that  the  word  "heirs"  is  used  does  not  preclude 
limiting  or  explaining  the  estate  granted.  (Palmer  v.  Cook,  159 
111.  300,  disapproved.) 

5.  Same — granting  clause  prevails  over  habendum  in  case  of  re- 
pugnancy. The  portions  of  a  deed  operative  to  define  and  limit 
the  estate  are  the  granting  clause  and  the  habendum,  the  office  of 
the  habendum  being  to  limit  and  define  the  estate  granted;  but  in 
case  of  repugnancy  between  the  granting  clause  and  the  habendum 
the  former  must  prevail. 

6.  Same — when  the  grantee  takes  an  estate  which  may  be  de- 
termined. Where  the  granting  clause  of  a  deed  conveys  land  to 
the  named  grantee,  his  heirs  and  assigns,  but  provides  that  the 
premises  shall  revert  to  the  grantor,  his  heirs  and  assigns,  if  the 
grantee  shall  die  without  issue,  the  grantee  takes  an  estate  which 
will  be  determined  by  his  death  without  issue,  notwithstanding  the 
habendum  is  to  the  grantee,  his  heirs  and  assigns,  forever. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding. 

Worthington  &  Reeve,  for  appellants. 

Beixatti,  Barnes  &  Bellatti,  for  appellee  Gertrude 
C.  Grimshaw. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  decision  of  this  case  depends  upon  the  legal  effect 
of  a  warranty  deed  made  and  delivered  on  May  18,  1869, 
by  Samuel  T.  Mathews,  his  wife  joining  therein,  to  their 
son,  Richard  T.  Mathews.  The  appellees  claim  title  by 
inheritance  from  Samuel  T.  Mathews,  and  the  appellants 
make  a  like  claim  as  widow  and  devisees  of  Richard  T. 
Mathews,  the  grantee.  In  the  circuit  court  of  Morgan 
county  there  was  a  bill  for  partition  alleging  title  through 
Samuel  T.  Mathews,  and  a  cross-bill  claiming  title  through 
Richard  T.  Mathews  and  asking  for  partition.  The  parts 
of  the  deed  material  to  this  controversy  are  as  follows: 
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"The  said  parties  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  ten  dollars  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  the  love  and  affection  for  their  son,  the  said 
Richard  T.  Mathews,  have  given,  granted,  bargained  and 
sold,  and  by  these  presents  do  give,  grant,  bargain  and  sell, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
all  the  following  described  lots,  pieces  or  parcels  of  land, 
situate  in  the  county  of  Morgan  and  the  State  of  Illinois, 
to-wit :  [describing  property.]  Nevertheless,  it  is  expressly 
made,  understood  and  provided,  that  in  case  the  said  Rich- 
ard T.  Mathews,  the  party  of  the  second  part,  should  die 
leaving  no  issue,  then  the  aforesaid  bargained  premises  shall 
revert  unto  the  said  party  of  the  first  part,  their  heirs  or 
assigns."  The  habendum  is  as  follows:  "To  have  and 
to  hold  the  said  premises  above  bargained  and  described, 
with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever."  Samuel  T.  Mathews 
died  a  few  years  after  the  deed  was  made, — probably  be- 
tween 1872  and  1875.  Richard  T.  Mathews  died  on  or 
about  February  6,  1909,  leaving  a  widow  but  leaving  no 
issue.  The  master  in  chancery  to  whom  the  issues  made  by 
the  bill,  cross-bill,  answers  and  replications  were  referred, 
reported  as  his  conclusion  that  upon  the  death  of  Richard 
T.  Mathews,  leaving  no  issue,  the  real  estate  by  the  terms 
of  the  deed  reverted  to  the  heirs-at-law  of  Samuel  T.  Math- 
ews, and  he  recommended  a  decree  accordingly.  The  chan- 
cellor confirmed  the  report  of  the  master,  dismissed  the 
cross-bill  and  entered  a  decree  for  partition  in  accordance 
with  the  prayer  of  the  original  bill.  From  that  decree  this 
appeal  was  prosecuted. 

The  chancellor  overruled  exceptions  to  one  of  the  an- 
swers to  the  cross-bill  alleging  a  custom  in  Morgan  county 
of  using  blank  forms  for  deeds  at  the  time  the  deed  in 
question  was  made  and  a  custom  of  inserting  any  proviso 
or  conditional  clause  in  the  blank  space  following  the  de- 


Oct.  *1U  Morton  v.  Babb.  491 

scription  of  the  real  estate,  and  also  refused  to  strike  out 
the  evidence  of  avwitness  stating  such  customs.  There  was 
no  ambiguity  in  the  language  of  the  deed,  which  has  a 
settled  legal  meaning,  and  it  could  not  be  changed,  explained 
or  added  to  by  oral  evidence.  (Fowler  v.  Black,  136  111. 
363;  Butterfield  v.  Sawyer,  187  id.  598.)  The  chancellor 
erred  in  ruling  on  the  exceptions  and  in  refusing  to  exclude 
the  evidence,  but  if  the  conclusion  reached  was  correct  upon 
a  construction  of  the  deed  as  the  only  criterion  of  the  gran- 
tor's intention,  the  error  was  harmless. 

It  is  contended  that  under  the  rule  in  Shelley's  case  the 
deed  invested  Richard  T.  Mathews  with  a  fee  simple  title 
notwithstanding  the  provision  that  if  he  should  die  without 
issue  the  land  should  revert  to  the  grantor  or  his  heirs. 
The  deed  does  not  come  within  the  rule  in  Shelley's  case, 
and  it  would  make  no  difference  in  the  decision  of  the  case 
if  it  did.  That  rule  applies  only  where  an  estate  of  free- 
hold is  limited  by  gift  or  conveyance  to  the  ancestor  and 
there  is  a  limitation  in  the  same  gift  or  conveyance,  by  way 
of  remainder,  to  his  heirs.  (Johnson  v.  Buck,  220  111.  226 ; 
Miller  v.  Mowers,  227  id.  392;  Smith  v.  Tucker,  250  id. 
50.)  By  virtue  of  the  rule,  a  gift  or  conveyance  within  its 
terms  vests  the  fee  simple  in  the  ancestor  the  same  as  if 
the  estate  had  been  limited  to  him  and  his  heirs,  but  where 
such  an  estate  is  so  limited  he  takes  a  fee  simple  regardless 
of  the  rule  and  there  is  nothing  for  it  to  operate  on.  It 
is  true,  as  stated  in  Johnson  v.  Buck,  supra,  that  in  some 
cases  where  the  same  result  was  necessarily  reached  on 
other  grounds  the  rule  in  Shelley's  case  was  inadvertently 
applied,  and  some  such  cases  are  cited  by  appellants.  One 
is  Woljer  v.  Hemmer,  144  111.  554,  where  the  devise  was 
to  Angela  Hemmer,  her  heirs  and  assigns,  but  the  decision 
actually  rested  upon  the  unlimited  discretionary  powers  of 
disposition  by  the  devisee  expressly  given  by  the  will,  with 
which  the  limitation  over  was  inconsistent.  Another  is 
Davis  v.  Sturgeon,  198  111.  520,  where  there  was  a  convey- 
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ance  to  Jane  E.  Davis,  her  heirs  and  assigns,  without  any 
qualification  whatever.  There  was  no  limitation  over  either 
in  the  granting  clause  or  the  habendum,  and  the  mention  of 
heirs,  reversion  and  life  estate  in  the  grantee  was  in  the 
description  of  the  grantee.  The  court  refused  to  concede 
that  there  was  any  language  in  the  deed  indicating  an  in- 
tention to  convey  to  the  grantee  but  a  life  estate  in  case 
she  left  no  heirs,  and  if  there  was  no  such  intention  the 
decision  was  correct,  regardless  of  the  rule  in  Shelley's  case. 
Two  other  cases  cited  are  Bwing  v.  Barnes,  156  111.  61, 
where  there  was  a  devise  to  James  C.  Rucker  and  to  his 
heirs  and  assigns  forever,  and  Silva  v.  Hopkinson,  158  111. 
386,  where  there  was  a  devise  to  two  children  and  their 
lawful  heirs.  The  decisions  in  those  cases  not  only  applied 
the  rule  in  Shelley's  case,  but  were  not  in  harmony  with 
other  decisions  in  holding  that  a  fee  cannot  be  limited  upon 
a  fee  in  a  will  by  way  of  executory  devise,  and  they  were 
overruled  in  Glover  v.  Condell,  163  111.  566,  and  disregarded 
in  Johnson  v.  Buck,  supra. 

If  there  had  been  a  grant  to  Richard  T.  Mathews,  his 
heirs  and  assigns,  witjiout  limit  or  qualification,  he  would 
have  taken  a  fee  simple  estate  in  the  land,  because  those 
words  are  proper  and  effective  to  grant  a  fee.  Counsel  for 
appellants  contend  that  there  was  a  grant  of  a  fee  simple 
estate  with  a  subsequent  attempted  limitation  over  after  the 
fee  was  granted,  and  they  invoke  the  rule  that  an  estate 
cannot,  by  deed,  be  limited  over  to  another  after  a  fee  al- 
ready granted.  A  remainder  cannot  be  limited  to  take 
effect  after  a  fee  simple  for  the  reason  that,  a  fee  being 
the  entire  estate,  there  can  be  no  remainder  after  it  to  be 
disposed  of.  Where  a  fee  is  granted  there  is  no  remainder 
to  be  transferred  to  another  upon  the  happening  of  any 
contingency,  and  the  rule  applicable  to  a  will  is  reversed 
in  the  case  of  a  deed,  so  that  the  first  of  two  repugnant 
clauses  prevails.  The  portions  of  a  deed  operative  to  de- 
fine and  limit  the  estate  are  the  granting  clause  and  the 
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habendum.     The  office  of  the  habendum  is  to  limit  and 
define  the  estate  granted,  and  if  there  is  repugnancy  be- 
tween the  granting  clause  and  the  habendum  the  former 
must  prevail.     (Smith  v.  Tucker,  supra;   Rig  gin  v.  Love, 
72  111.  553;   4  Kent's  Com.  468.)     Chancellor  Kent  there 
says  that  the  habendum  has  degenerated  into  a  mere  use- 
less form, — which  is,  perhaps,  not  exact  in  case  of  any  am- 
biguity in  a  deed.     The  habendum  in  this  deed  is  to  the 
grantee,  his  heirs  and  assigns,  but  if  the  granting  clause 
conveyed  an  estate  less  than  an  absolute  fee  simple  and 
there  was  a  possibility  of  reverter  to  the  grantor  and  his 
heirs,  the  habendum  is  clearly  repugnant  to  the  granting 
clause  and  wholly  ineffective.    There  is  in  this  deed  no  limi- 
tation over  to  a  third  person  upon  the  happening  of  the 
contingency  mentioned,  but  by  the  granting  clause  a  certain 
estate  was  granted  and  defined.     The  extent  of  the  estate 
conveyed  is  mentioned  in  the  deed  only  in  the  granting 
clause,  which  provides  that  the  estate  should  be  determined 
by  the  death  of  the  grantee  without  issue.     Whatever  in- 
terest in  the  estate  was  not  granted  remained  in  the  grantor 
and  his  heirs.     (Peterson  v.  Jackson,  196  111.  40 ;  Pinkney 
v.  Weaver,  216  id.  185.)     The  rule  that  a  fee  cannot  be 
mounted  upon  a  fee  by  deed  does  not  mean  that  it  is  im- 
possible to  grant  an  estate  less  than  a  fee  simple  by  a  deed. 
There  is  no  magic  in  the  word  "heirs"  which  excludes  the 
possibility  of  explaining  or  defining  the  estate  granted.    In 
Miller  v.  Mowers,  supra,  it  was  decided  that  a  conveyance, 
by  deed  of  grant,  bargain  and  sale,  to  the  grantee,  her  heirs 
and  assigns,  of  certain  lands  during  her  natural  lifetime, 
with  the  habendum  to  her  heirs  and  assigns  during  her  life- 
time, conveyed  only  a  life  estate.     So,  also,  in  Smith  v. 
Tucker,  supra,  there  was  a  warranty  deed  of  grant,  bar- 
gain and  sale  to  a  grantee,  his  heirs  and  assigns,  with  a 
provision  that  the  deed  was  only  to  remain  in  full  force 
and  effect  during  the  lifetime  of  the  grantor  and  at  her 
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death  it  was  to  go  back  to  her  heirs.    It  was  held  that  the 
estate  conveyed  was  only  for  the  life  of  the  grantor. 

A  case  much  relied  upon  by  counsel  for  appellants  is 
Palmer  v.  Cook,  159  111.  300,  where  there  was  a  deed  in 
the  statutory  form  without  the  use  of  the  word  "heirs," 
conveying  premises  to  two  grantees,  with  the  provision  that 
in  case  either  of  them  should  die  without  an  heir  her  in- 
terest should  revert  to  the  survivor.  It  was  held  that  the 
clause  providing  that  the  interest  of  either  grantee  who 
should  die  without  an  heir  should  revert  to  the  survivor 
was  inoperative.  Section  13  of  the  Conveyance  act  pro- 
vides that  every  estate  in  lands  which  shall  be  granted,  con- 
veyed or  devised,  although  other  words  heretofore  neces- 
sary to  transfer  an  estate  of  inheritance  be  not  added,  shall 
be  deemed  a  fee  simple  estate  of  inheritance,  if  a  less  es- 
tate be  not  limited  by  express  words  or  does  not  appear  to 
have  been  granted,  conveyed  or  devised  by  construction  or 
operation  of  law.  There  have  been  a  number  of  cases, 
among  which  are  Saeger  v.  Bode,  181  111.  514,  and  Turner 
v.  Hanse,  199  id.  464,  where  a  part  of  that  section,  which 
was  overlooked  in  Palmer  v.  Cook,  was  applied.  In  Cover 
v.  James,  217  111.  309,  the  fact  that  section  13  of  the  Con- 
veyance act  excepts  grants  and  devises  where  an  estate  less 
than  a  fee  is  limited  had  been  so  overlooked  was  noted, 
and  in  Bauman  v.  Stoller,  235  111.  480,  it  was  held  that  the 
decision  in  Palmer  v.  Cook  was  in  conflict  with  Cover  v. 
James  and  that  it  should  not  be  followed.  The  cases  ap- 
plying section  13  of  the  Conveyance  act,  of  course,  have 
no  influence  in  the  decision  of  this  case,  where  the  word 
"heirs"  was  used,  but  there  may  have  been  an  implication 
disposer  those  cases  where  the  question  was  not  involved, 
to  be  trans  ord  "heirs"  is  used  it  cannot  be  controlled  by 
contingency,  .iage     Manifestly,  that  cannot  be  true,  since 

.  s  to  wills  and  devises  as  well  as  to  deeds 
c  es  prevais.  jj  a  ruje  woujcj  prevent  j^y  limitation 
fine  and  limit  tht 
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or  qualification  of  an  estate,  even  in  a  will,  if  the  word 
"heirs"  or  other  words  of  inheritance  are  used.  It  is,  as 
stated,  true  that  section  13  does  not  apply  where  the  word 
"heirs"  is  used.  In  the  deed  of  Samuel  T.  Mathews  a  grant 
was  made  to  Richard  T.  Mathews,  which  was  liable  to  be 
determined  and  revert  to  the  grantor  or  his  heirs  by  the 
death  of  the  grantee  without  issue,  and  we  find  no  reason 
for  refusing  to  uphold  the  grant  as  made. 

The  decree  is  affirmed.  D  ^^ 


The  City  of  Peoria,  Appellee,  vs.  Francis  H.  Tichenor 

et  al.  Appellants. 

Opinion  Hied  October  25,  ipil. 

Appeals  and  errors — when  an  appeal  must  be  dismissed  under 
section  84  of  Local  Improvement  act.  Where  each  assignment  of 
error,  on  appeal  from  an  order  of  the  county  court  entered  under 
section  84  of  the  Local  Improvement  act,  questions  only  the  action 
of  the  court  in  finding  that  the  improvement  was  in  substantial 
conformity  with  the  ordinance,  the  appeal  must  be  dismissed,  as 
said  section  84  provides  that  the  county  court's  order  shall  be  con- 
clusive as  to  such  matter  and  not  subject  to  review. 

Appeal  from  the  County  Court  of  Peoria  county ;  the 
Hon.  Clyde  E.  Stone,  Judge,  presiding. 

Francis  H.  Tichenor,  for  appellants. 

Joseph  E.  Dailey,  City  Attorney,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  an  order  of  the  county  court  of 
Peoria  county  confirming  and  approving  the  certificate  of 
cost  of  a  local  improvement  and  finding  that  the  improve- 
ment conforms  substantially  to  the  requirements  of  the 
original  ordinance  for  the  construction  of  the  same.    The 
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only  complaint  made  is,  that  the  improvement  does  not 
conform  substantially  to  the  requirements  of  the  ordinance. 

Appellee  filed  its  motion  to  dismiss  the  appeal  on  the 
ground  that  the  statute  forbids  an  appeal  in  such  cases, 
which  motion  has  been  reserved  until  the  final  consideration 
of  the  case. 

Upon  the  recommendation  of  the  board  of  local  im- 
provements the  city  council  of  the  city  of  Peoria  passed  an 
ordinance  for  the  improvement  of  Seventh  avenue,  in  said 
city,  by  re-surfacing  the  same  with  asphalt  from  Franklin 
to  Union  street,  the  work  to  be  paid  for  in  ten  annual  in- 
stallments, by  special  taxation.  The  contract  was  let  and 
the  work  done  under  this  ordinance,  and  upon  its  com- 
pletion the  board  of  local  improvements  filed  in  the  county 
court  its  certificate  of  cost,  in  which  it  was  stated  that  the 
improvement  as  made  conforms  substantially  to  the  require- 
ments of  the  original  ordinance  for  its  construction,  and 
made  application  for  confirmation.  Due  notice  was  given, 
objections  were  filed  and  a  hearing  was  had,  which  resulted 
in  the  entering  of  the  above  mentioned  order. 

Section  84  of  the  Local  Improvement  act  provides  that 
the  court  shall,  in  such  cases,  hear  and  determine  the  appli- 
cation and  the  objections  in  a  summary  manner,  and  shall 
enter  an  order  according  to  the  facts,  and  that  "such  order 
of  the  court  shall  be  conclusive  upon  all  the  parties  and  no 
appeal  therefrom,  or  writ  of  error  thereto,  shall  be  allowed 
to  review  or  reverse  the  same."  As  each  assignment  of 
error  questions  only  the  action  of  the  court  in  finding  that 
the  improvement  was  in  substantial  conformity  with  the 
ordinance,  no  question  is  raised  which  appellants  are  en- 
titled to  have  reviewed  upon  appeal. 

The  motion  to  dismiss  is  allowed  and  the  appeal  is  dis- 
missed. f  .  .     ...      .       , 

Appeal  dismissed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Will  Coleman  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  25,  1011. 

1.  Criminal  law — Parole  law  applies  to  manslaughter.  The 
crime  of  manslaughter  is  included  within  the  Parole  act  of  1899, 
and  neither  the  court  nor  jury  can  fix  the  term  of  imprisonment. 

2.  Same — provision  of  verdict  fixing  term  of  imprisonment  for 
manslaughter  is  surplusage.  That  part  of  a  verdict  of  guilty  of 
manslaughter  which  attempts  to  fix  the  term  of  imprisonment  may 
be  rejected  as  surplusage  and  a  valid  judgment  of  conviction  be 
based  upon  the  finding  of  guilty,  as  the  question  of  guilt  or  inno- 
cence is  the  only  issue  presented  to  the  jury.  {Henderson  v.  Peo- 
ple, 165  111.  607,  followed.) 

3.  Same — when  cause  will  be  remanded  for  re-sentence,  only. 
Where  no  error  intervenes  in  a  murder  trial  prior  to  a  verdict  of 
guilty  of  the  crime  of  manslaughter  but  the  verdict  and4 sentence 
erroneously  attempt  to  fix  the  term  of  imprisonment  the  judgment 
must  be  reversed,  but  the  cause  will  not  be  remanded  for  a  new 
trial  but  only  for  re-sentence  under  the  Parole  law,  rejecting  as 
surplusage  that  part  of  the  verdict  fixing  term  of  imprisonment. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 

S.  H.  Cummins,  and  B.  Galligan,  for  plaintiffs  in 
error. 

W.  H.  Stead,  Attorney  General,  Edmund  Burke, 
State's  Attorney,  and  Joel  C.  Fitch,  (T.  J.  Sullivan, 
and  A.  F.  Bernard,  of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

At  the  September  term,  1909,  an  indictment  was  re- 
turned into  the  circuit  court  of  Sangamon  county  charging 
plaintiffs  in  error  with  having  murdered  one  Frank  Scott. 
They  were  arraigned  and  pleaded  not  guilty,  and  upon  a 
trial  the  jury  found  them  guilty  of  manslaughter  and  fixed 
their  punishment  at  imprisonment  in  the  penitentiary  for 
the  term  of  ten  years,  and  the  court,  after  having  overruled 
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motions  for  a  new  trial  and  in  arrest  of  judgment,  sentenced 
them  to  the  penitentiary  at  Chester  for  the  period  of  ten 
years,  and  a  writ  of  error  has  been  sued  out  of  this  court 
to  review  the  judgment  of  conviction  and  sentence. 

No  bill  of  exceptions  has  been  filed  and  only  one  ground 
of  reversal  has  been  urged  in  this  court,  viz.,  that  the  ver- 
dict of  the  jury  and  the  judgment  and  sentence  of  the  court 
are  erroneous,  in  this :  that  the  jury  fixed  the  term  of  im- 
prisonment of  the  plaintiffs  in  error  at  ten  years  and  the 
court  sentenced  the  plaintiffs  in  error  to  the  penitentiary  for 
the  period  of  ten  years,  when,  under  the  statute,  the  jury 
should  not  have  fixed  their  term  of  imprisonment  and  the 
court  should  have  sentenced  them  for  an  indeterminate 
period  instead  of  for  a  fixed  term. 

It  is  clear  that  the  court  erred  in  sentencing  the  plain- 
tiffs in  error  for  a  fixed  term  as  they  should  have  been  sen- 
tenced for  an  indeterminate  period  under  section  i  of  the 
Parole  act,  which  reads  as  follows :    "That  every  male  per- 
son over  twenty-one  years  of  age,  and  every  female  person 
over  eighteen  years  of  age,  who  shall  be  convicted  of  a  fel- 
ony or  other  crime  punishable  by  imprisonment  in  the  peni- 
tentiary, except  treason,  murder,  rape  and  kidnapping,  shall 
be  sentenced  to  the  penitentiary,  and  the  court  imposing 
such  sentence  shall  not  fix  the  limit  or  duration  of  the  same, 
but  the  term  of  such  imprisonment  shall  not  be  less  than  one 
year,  nor  shall  it  exceed  the  maximum  term  provided  by 
law  for  the  crime  of  which  the  prisoner  was  convicted, 
making  allowance  for  good  time,  as  now  provided  by  law." 
(Hurd's  Stat.  1909,  chap.  38,  p.  835.)    We  are  of  the  opin- 
ion, however,  as  no  reversible  error  is  shown  by  the  record 
to  have  occurred  in  the  proceedings  of  the  trial  prior  to 
verdict,  that  the  case  should  not  be  remanded  for  a  new 
trial  but  that  it  should  be  remanded  for  re-sentence,  only, 
as  the  law  is  well  settled  in  this  State  that  where  no  error 
has  intervened  in  the  trial  prior  to  verdict  but  reversible 
error  has  subsequently  intervened,  the  judgment  of  convic- 
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tion  will  be  set  aside  and  the  case  remanded  to  the  trial  court 
for  re-sentence,  only.  Baxter  v.  People,  3  Gilm.  368 ;  Har- 
ris v.  People,  130  111.  457;  Wallace  v.  People,  159  id.  446. 
It  is,  however,  urged  by  the  plaintiffs  in  error  that  the 
verdict  was  erroneous  in  that  it  fixed  the  time  of  imprison- 
ment of  the  plaintiffs  in  §  error  in  the  penitentiary  at  ten 
years  and  that  the  judgment  of  conviction  followed  the  ver- 
dict, as  was  necessary,  and  the  case,  upon  reversal  of  the 
judgment  of  conviction,  should  be  remanded  for  a  new 
trial.  The  verdict,  in  so  far  as  it  fixed  the  term  of  impris- 
onment of  the  plaintiffs  in  error  at  ten  years  in  the  peni- 
tentiary, was  not  warranted  by  the  statute.  That  part  of 
the  verdict  may,  however,  be  disregarded  as  surplusage,  and 
the  record  then  shows  a  good  verdict,  and  one  upon  which 
a  valid  judgment  of  conviction  may  be  based. 

The  crime  of  manslaughter  is  included  in  the  Parole 
act  of  1899.     That  act  does  not  permit  the  court  or  jury 
to  fix  the  term  of  imprisonment  of  one  convicted  of  that 
crime.     The  only  power  given  to  the  jury  by  that  act  is 
to  determine  the  question  of  guilt  or  innocence  of  the  ac- 
cused.   If  the  jury  find  the  accused  guilty  the  punishment 
that  he  shall  suffer  as  a  consequence  of  his  guilt  is  fixed 
by  the  statute.    The  punishment  has  nothing  whatever  to  do 
with  the  question  of  guilt.    It  is  merely  a  consequence  that 
the  law  attaches  to  his  guilt.    Whether  a  man  is  guilty  of 
manslaughter  is  one  question;    what  his  punishment  shall 
be  if  he  is  guilty  is  another  and  different  question.     The 
determination  of  the  first  question  the  Parole  act  commits 
to  the  jury;    the  determination  of  the  second  question  is 
left  to  the  statutes  of  the  State.    When  the  jury  has  deter- 
mined the  question  of  guilt  of  the  accused  it  has  therefore 
fully  discharged  its  duty  and  determined  every  material 
question  that  could  be  submitted  to  it.     Such  a  verdict  is 
responsive  to  the  issue  and  just  as  broad  as  the  issue.    Of 
what  consequence  can  it  be,  then,  that  the  jury  does  some- 
thing more  than  that,  and  puts  something  into  its  verdict 
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that  it  has  no  authority  to  put  in  and  that  is  not  responsive 
to  the  issue  and  has  no  connection  with  or  bearing  upon  the 
issue? — that  is,  the  question  of  the  guilt  or  innocence  of 
the  accused  ?    That  part  of  the  verdict  which  fixes  the  pun- 
ishment is  entirely  irrelevant  to  the  issue  submitted  to  the 
jury.    If  it  were  rejected,  what  would  remain?    Manifestly, 
a  finding  that  the  plaintiffs  in  error  were  guilty  of  man- 
slaughter, as  charged  in  the  indictment.    In  what  manner 
could  the  rejection  of  the  irrelevant  part  affect  the  finding 
of  guilt  or  the  question  of  the  guilt  of  the  plaintiffs  in  er- 
ror?   It  is  clear  that  its  rejection  would  have  no  effect  at 
all  on  that  finding  or  on  that  question.     The  conclusion,  • 
therefore,  is  irresistible  that  the  part  of  the  verdict  fixing 
the  punishment  of  plaintiffs  can  be  rejected  as  surplusage 
and  that  the  remaining  part  of  it  would  be  a  valid  verdict, 
upon  which  a  valid  judgment  could  be  predicated. 

The  question  is  not  an  open  one  in  this  court    In  Hen- 
derson v.  People,  165  111.  607,  the  defendant  was  convicted 
of  the  crime  of  robbery.     He  was  of  the  age  that  would 
require  imprisonment  in  the  reformatory,  but  he  had  been 
previously  convicted  of  another  crime  and  sentenced  to  the 
reformatory.     It  was  conceived  that  the  reformatory  was 
a  penitentiary,  and  that,  therefore,  under  the  Reformatory 
act  he  ought  to  be  sentenced  to  the  penitentiary  for  the 
crime  of  which  he  was  last  convicted.    He  was  accordingly 
sentenced  to  the  penitentiary,  regardless  of  his  age.     The 
judgment  was  reversed  with  directions  to  impose  a  proper 
sentence.     But  before  that  could  be  done  another  question 
had  to  be  disposed  of.    That  was,  whether  the  verdict  was 
valid  and  would  support  a  proper  sentence.     The  verdict 
found  the  defendant  guilty  and  fixed  the  term  of  his  im- 
prisonment at  fourteen  years.    The  same  question  was  pre- 
sented that  is  presented  in  the  case  at  bar :    Could  that  part 
of  the  verdict  which 'fixed  the  term  of  imprisonment  be  re- 
jected as  surplusage  and  the  remainder  be  allowed  to  stand 
as  a  valid  verdict  ?    The  court  held  that  it  could.     At  page 
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611  the  court  said:  "The  verdict,  however,  was  in  all  re- 
spects formal,  and  sufficient  to  authorize  the  court  to  pro- 
nounce a  proper  sentence.  While  the  jury  had  no  right  to 
fix  the  punishment,  that  part  of  the  verdict  will  be  treated 
as  surplusage  and  the  court  will  be  directed  to  enter  a  proper 
judgment  on  the  verdict."  In  Neathery  v.  People,  227  111. 
no,  the  doctrine  announced  in  the  Henderson  case  was  ap- 
proved. In  that  case  the  defendant  was  convicted  of  man- 
slaughter and  the  jury  fixed  the  term  of  imprisonment.  At 
page  1 16  the  court  says :  "If  the  record  were  otherwise  free 
from  error,  we  agree  that,  following  the  practice  in  Hen- 
derson v.  People,  165  111.  607,  the  judgment  should  be  re- 
versed and  the  cause  remanded  with  directions  to  the  court 
to  enter  the  proper  judgment,  and  in  that  event  a  new  trial 
would  be  unnecessary ;  but  we  think  that  other  prejudicial 
error  intervened  in  the  trial  of  the  case  which  makes  it  im- 
possible to  pursue  this  course."  The  general  rule  upon  the 
subject  is  announced  in  the  American  and  English  Encyclo- 
pedia of  Law,  (vol.  29,  2d  ed.  p.  1026) :  "When  a  jury 
find  not  only  the  issues  submitted  to  them  but  embrace  in 
their  verdict  the  determination  of  matters  not  involved  in 
the  controversy,  these  redundant  matters  are  denominated 
suplusage.  Under  these  circumstances  the  maxim  utile  per 
inutile  non  vitiatur  is  applicable,  and  such  portion  of  the 
verdict  as  lies  beyond  the  legitimate  province  of  the  jury 
may  be  disregarded  or  rejected.,, 

For  the  error  in  sentencing  the  plaintiffs  in  error  to  the 
penitentiary  for  a  fixed  period  instead  of  for  an  indetermi- 
nate period  the  judgment  of  the  circuit  court  will  be  re- 
versed and  the  cause  will  be  remanded  to  the  circuit  court 
of  Sangamon  county,  with  leave  to  the  State's  attorney  of 
that  county  to  move  for,  and  directions  to  the  court  to 
enter,  a  proper  judgment  upon  the  verdict,  sentencing  the 
plaintiffs  in  error,  severally,  to  the  penitentiary  at  Chester 
for  an  indeterminate  period  under  the  Parole  act. 

Reversed  and  remanded. 
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The  City  of  Chicago,  Appellant,  vs.  Charles  P.  Hill 

et  al.  Appellees. 

Opinion  Med  October  25,  ion. 

1.  Special  assessments — the  statute  must  be  strictly  followed 
in  condemning  land  under  Local  Improvement  act.  In  condemning 
land  under  the  Local  Improvement  act  the  statute  must  be  strictly 
followed  by  the  municipal  authorities  and  the  powers  which  they 
attempt  to  exercise  must  be  clearly  given. 

2.  Same — part  of  the  description  of  land  condemned  cannot  be 
stricken  out  as  surplusage.  Where  an  ordinance  for  widening  a 
boulevard  by  condemnation  proceedings  under  the  Local  Improve- 
ment act  describes  as  a  part  of  the  property  to  be  taken  a  strip  of 
land  already  dedicated  to  the  city  for.  a  parkway,  the  court  cannot 
strike  out  the  description  of  such  strip  as  surplusage  and  order  the 
assessment  roll  re-cast  but  must  dismiss  the  petition. 

3.  Same — ordinance  must  serve  as  the  guide  in  a  condemnation 
proceeding  under  Local  Improvement  act.'  In  a  proceeding  under 
the  Local  Improvement  act  to  condemn  land  for  widening  a  street 
the  ordinance  must  serve  as  the  guide  to  the  public  authorities,  and 
they  have  no  discretion  to  change  the  character  of  the  improve- 
ment and  cannot  omit  any  part  provided  for  in  the  ordinance. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

Philip  J.  McKenna,  and  Eugene  H.  Dupee,  (Wil- 
liam H.  Sexton,  Corporation  Counsel,  of  counsel,)  for 
appellant. 

William  J.  Donlin,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  judgment  of  the  circuit 
court  of  Cook  county  sustaining  legal  objections  and  dis- 
missing the  condemnation  proceedings  as  to  certain  prop- 
erty, in  the  matter  of  the  petition  of  the  city  of  Chicago  to 
ascertain  the  just  compensation  to  be  paid  for  private  prop- 
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erty  to  be  taken  or  damaged  for  widening  West  Irving 
Park  boulevard  between  North  Forty-eighth  avenue  and 
North  Fifty-sixth  avenue,  in  Chicago,  and  the  property 
benefited  by  such  improvement  and  the  amount  of  benefits. 

The  land  described  in  the  ordinance  and  proposed  to  be 
condemned  in  this  proceeding  consisted  of  a  strip  seventeen 
feet  on  each  side  of  said  boulevard,  except  on  the  north  side 
of  the  said  boulevard  between  North  Fifty-first  and  North 
Fifty-second  avenues.  On  the  hearing  of  legal  objections, 
proof  was  offered  that  the  seventeen  feet  proposed  to  be 
condemned  by  the  ordinance  and  petition  herein,  on  the 
south  side  of  said  West  Irving  Park  boulevard  between 
North  Forty-eighth  avenue  and  North  Fifty-second  avenue, 
had  already  been  platted  and  dedicated  to  the  public  as  a 
parkway.  The  trial  court  held  that  since  the  city  had  the 
right  to  use  this  parkway  for  street  purposes  it  was  un- 
necessary to  condemn  the  parkway  or  any  rights  therein. 
Thereupon  appellant  moved  the  court  to  refer  the  commis- 
sioners' report  and  assessment  roll  back  to  the  commission- 
ers, with  directions  to  re-cast  the  report  by  striking  out  all 
awards  and  damages  in  respect  to  said  parkway  and  to  re- 
cast the  assessment  roll  to  conform  to  the  report  as  thus 
modified.  The  court  denied  this  motion  and  entered  judg- 
ment sustaining  the  legal  objections  and  dismissing  the 
petition  as  to  the  property  objected  for. 

Counsel  all  concede  that  the  court  was  right  in  ruling 
that  it  was  unnecessary  to  condemn  the  parkway.  The  sole 
question  at  issue  here  is  whether  the  court  erred  in  refusing 
to  refer  the  report  and  assessment  roll  back  to  the  commis- 
sioners to  be  re-cast.  The  argument  of  appellant  is,  that 
the  court  should  have  treated  the  description  of  the  land 
already  dedicated  as  a  parkway  for  street  purposes  as  sur- 
plusage and  should  have  given  effect  to  the  remainder  of 
the  ordinance. 

Section  7  of  the  Local  Improvement  act,  among  its 
other  provisions  with  reference  to  the  hearing  before  the 
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board  of  local  improvements,  provides,  as  to  the  contents  of 
the  resolution  to  be  adopted  by  that  board,  that  "whenever 
the  proposed  improvement  will  require  that  private  prop- 
erty be  taken  or  damaged,  such  resolution  shall  describe  the 
property  proposed  to  be  taken  for  that  purpose."  After  the 
public  hearing,  section  8  provides  that  when  the  resolution 
is  adopted  for  a  proposed  improvement  the  board  of  local 
improvements  shall  cause  an  ordinance  to  be  prepared  pre- 
scribing the  nature,  character,  locality  and  description  of 
the  improvement.    The  ordinance  in  this  case  was  so  pre- 
pared, and  described  as  a  part  of  the  land  to  be  condemned 
for  the  improvement  proposed,  the  seventeen- foot  parkway 
between  North  Forty-eighth  and  North  Fifty-second  ave- 
nues.   We  find  nothing  in  the  Local  Improvement  act  which 
authorizes  the  re-casting  of  the  assessment  roll  in  condem- 
nation proceedings  under  such  circumstances  as  are  pre- 
sented on  this  record.     The  declaring  of  a  part  of  the 
description  of  the  property  to  be  taken  as  surplusage  will 
necessarily  result  in  a  new  assessment  as  to  the  costs  of  the 
improvement.    The  ordinance  must  serve  as  a  guide  to  the 
public  authorities  in  making  the  improvement.    They  have 
no  discretion  as  to  the  character  of  the  improvement  and 
cannot  omit  any  part  provided  for  in  the  ordinance.     {Illi- 
nois Central  Railroad  Co.  v.  City  of  BMnghatn,  172  111. 
607.)      Such   proceedings  as   these   are  purely  statutory. 
Municipal  authorities  must  be  able  to  show  a  warrant  which 
will  justify  their  action  in  condemnation  matters  under 
the  Local  Improvement  act,  and  the  power  must  be  clearly 
given  and  strictly  followed.      (City  of  Lincoln  v.  Harts, 
250  111.  273.)    The  seventeen- foot  "parkway"  here  in  ques- 
tion is  as  much  a  part  of  the  improvement  as  any  other 
part  of  the  land  to  be  taken.     The  striking  from  the  ordi- 
nance and  petition  of  the  description  of  this  seventeen-foot 
"parkway"  would  make  the  improvement  remaining  in  the 
ordinance  another  and  different  improvement   from  that 
originally  provided  for  therein.     To  order  the  assessment 
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roll  re-cast  as  to  the  balance  of  the  improvement  would  be 
contrary  not  only  to  the  letter  but  to  the  spirit  of  the  Local 
Improvement  act.  Clarke  v.  City  of  Chicago,  185  111.  354; 
Bass  v.  City  of  Chicago,  195  id.  109;  City  of  Chicago  v. 
Walsh,  203  id.  318;  City  of  Chicago  v.  Kemp,  240  id.  56. 
See,  also,  Bicker  dike  v.  City  of  Chicago,  203  111.  636 ;  City 
of  Highland  Park  v.  McMullin,  249  id.  568 ;  City  of  Ev- 
anston  v.  Knox,  241  id.  460. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Charles  L.  Caswell,  Jr.,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  Hied  October  25,  1911. 

Registration  of  titles — what  is  sufficient  preliminary  proof  a* 
to  abstracts  of  title.  Testimony  by  a  witness  to  the  effect  that  he 
was  employed  in  the  office  of  the  abstracter  of  titles  who  made  the 
abstract  offered  in  evidence  in  a  title  registration  proceeding,  that 
he  assisted  in  making  the  same  and  has  personal  knowledge  that 
it  was  made  in  the  regular  course  of  business,  is  sufficient  pre- 
liminary proof  to  entitle  the  abstract  to  admission  in  evidence  un- 
der amended  section  18  of  the  act  concerning  land  titles.  (Waugh 
v.  Glos,  246  111.  604,  Culver  v.  Waters,  248  id.  163,  and  Jackson  v. 
Glos,  249  id.  388,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Daniel  M.  Healy,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  appeal  is  prosecuted  from  a  decree  of  the  circuit 
court  of  Cook  county  granting  registration  of  the  title  to 
certain  real  estate  described  in  the  application.    The  appli- 
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cant's  case  rests  on  two  original  abstracts  of  title,  one  made 
by  the  Chicago  Title  and  Trust  Company,  and  the  other  by 
the  recorder  of  Cook  county.  These  abstracts  were  re- 
ceived in  evidence  over  appellants'  objections,  and  the  rul- 
ing of  the  court  in  admitting  the  abstracts  presents  the  only 
question  discussed  in  the  briefs.  The  principal  objection 
to  the  abstracts  is,  that  the  preliminary  proof  was  insuffi- 
cient, under  the  provisions  of  the  amendment  to  section  18 
of  the  Torrens  act,  adopted  in  1907,  (Hurd's  Stat.  1909, 
P-  533?)  t0  warrant  the  court  in  receiving  said  abstracts  as 
prima  facie  evidence  of  title  in  the  applicant. 

To  lay  the  foundation  for  the  introduction  of  the  ab- 
stract made  by  the  Chicago  Title  and  Trust  Company,  John 
L.  Day  was  introduced  as  a  witness  for  appellee,  and  tes- 
tified that  he  was  an  abstracter  of  titles  and  had  been  en- 
gaged in  the  business  of  abstract  making  for  forty  years 
last  past,  in  Chicago;  that  he  was  at  present  employed  by 
the  Chicago  Title  and  Trust  Company  as  assistant  secre- 
tary; that  the  Chicago  Title  and  Trust  Company  was  en- 
gaged in  the  business  of  making  abstracts  and  was  a  regular 
abstract  maker;  that  his  duties  were  in  the  abstract  de- 
partment of  that  company;  that  the  abstract  offered  in 
evidence  purporting  to  be  an  abstract  of  title  made  by  the 
Chicago  Title  and  Trust  Company  was  a  regular  abstract 
of  title  from  the  government  of  the  United  States  to  and 
including  November  13,  1908,  to  the  real  estate  described 
in  the  application  in  this  proceeding;  that  the  abstract  was 
made  by  the  Chicago  Title  and  Trust  Company  from  the 
indexes  of  the  records  of  Cook  county  preserved  through 
the  great  fire  and  which  formerly  belonged  to  regular  ab- 
stracters, and  which  were  now  held  by  the  Chicago  Title 
and  Trust  Company  as  the  successor  of  the  previous  own- 
ers; that  the  abstract  was  made  on  or  about  November  13, 
1908;  that  it  was  made  in  the  ordinary  course  of  business 
from  the  indexes  and  records  which  had  been  compiled 
from  the  original  instruments  as  filed  for  record,    Mr.  Day 
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testified  that  the  abstract  was  made  by  employees  of  the 
Chicago  Title  and  Trust  Company  who  were  competent  to 
do  that  work,  and  after  it  was  completed  it  was  submitted 
to  witness,  and  he  revised  the  abstract  and  satisfied  himself 
that  it  was  in  every  particular  correct  and  thereupon  at- 
tached the  signature  of  the  Chicago  Title  and  Trust  Com- 
pany thereto,  as  assistant  secretary.  Witness  testified  that 
a  letter-press  copy  of  the  abstract  was  made  and  retained 
in  the  office  of  the  abstracters,  and  that  he  had  compared 
the  abstract  offered  in  evidence  with  the  letter-press  copy 
and  found  that  it  corresponded  in  every  respect  therewith. 
From  such  comparison  the  witness  was  able  to  state  that 
the  abstract  offered  in  evidence  was  in  the  same  condition 
as  when  it  left  the  hands  of  the  Chicago  Title  and  Trust 
Company. 

The  other  abstract  offered  by  appellee,  and  to  which 
appellants  interposed  objections,  related  to  the  same  prop- 
erty and  covered  the  time  from  November  13,  1908,  to 
October  4,  1910.  As  a  foundation  for  the  introduction  of 
this  abstract  P.  O.  Perkins  was  introduced  as  a  witness 
and  testified  that  he  was  employed  by  Abel  Davis,  recorder 
of  deeds  for  Cook  county;  that  witness  had  been  in  the 
abstract  business  fifteen  yeairs  in  Chicago,  employed  by 
various  abstract  concerns;  that  he  had  been  for  more  than 
eight  years  in  the  employ  of  Davis,  the  recorder  of  Cook 
county,  the  last  five  years  of  which  he  had  been  the  reviser 
of  abstracts  in  the  recorder's  office;  that  the  duties  of  his 
position  were  to  see  that  abstracts  were  correctly  made  and 
at  times  to  do  a  part  of  the  work  of  making  abstracts,  in 
person ;  that  it  is  his  duty  to  see  that  abstracts  that  go  out 
of  the  office  are  correctly  made  from  the  records  in  exist- 
ence in  the  various  offices.  He  testified  that  the  abstract 
offered  in  evidence  purporting  to  be  an  abstract  of  title  to 
the  property  in  question  from  November  13,  1908,  to  Oc- 
tober 4,  1910,  was  an  abstract  of  title  to  the  premises  men- 
tioned, made  by  Abel  Davis,  recorder,  in  the  regular  course 
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of  business,  from  the  records  in  Cook  county;  that  the 
items  on  said  abstract  were  taken  from  the  original  rec- 
ords, and  that  he  was  satisfied  from  the  course  of  business 
and  information  that  he  had,  that  the  original  records  were 
examined  at  the  time  the  abstract  was  made. 

Appellants  contend  that  the  evidence  of  these  witnesses 
was  insufficient  to  lay  the  foundation  for  the  introduction 
of  the  abstracts,  and  reliance  is  placed  on  the  cases  of 
Waugh  v.  Glos,  246  111.  604,  Culver  v.  Waters,  248  id.  163, 
and  Jackson  v.  Glos,  249  id.  388.  In  the  Waugh  case  there 
was  no  evidence  as  to  when,  where  or  under  what  circum- 
stances the  abstract  was  made,  and  it  clearly  appeared  that 
the  witness  had  no  knowledge  whatever  as  to  the  making 
of  the  abstract  except  what  he  inferred  from  an  examina- 
tion of  the  abstract  itself,  which  he  had  never  seen  until 
it  was  offered  in  evidence.  In  the  Waters  case  the  witness 
merely  testified  that  the  abstract  had  been  ordered  in  the 
regular  course  of  business,  and  in  the  Jackson  case  the  wit- 
ness knew  nothing  whatever  of  the  abstract  except  what  he 
learned  from  an  inspection  of  the  abstract  itself.  He  tes- 
tified that  it  appeared  to  have  been  made  in  the  regular 
course  of  business,  but  manifestly  he  knew  no  more  about 
that  than, any  other  person.  These  cases  are  all  entirely- 
different  from  the  case  at  bar.  Here  the  witnesses  had  per- 
sonal knowledge  about  the  making  of  the  abstracts.  They 
were  employed  in  the  offices  of  the  abstracters  when  the 
abstracts  were  made,  and  knew  of  their  own  knowledge 
that  the  abstracts  were  made  in  the  regular  course  of 
business.  This  presents  an  entirely  different  situation  from 
evidence  based  upon  an  inspection  of  an  abstract  by  the 
witnesses  in  court.  In  our  opinion  the  evidence  was  suffi- 
cient to  admit  the  abstracts  in  evidence.  Hammond  v.  Glos, 
250  111.  32. 

The  decree  of  the  circuit  court  of  Cook  county  will  be 

affirmed.  n  _        , 

Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Threewitt,  Plaintiff  in  Error. 

Opinion  filed  October  25,  1011. 

1.  Criminal  law — perjury  indictment  need  not  show  wherein 
the  false  testimony  was  material.  An  indictment  for  perjury  need 
not  show  wherein  the  false  testimony  was  material  if  the  false 
testimony  is  set  out  and  is  alleged  to  have  been  material  to  the  is- 
sue on  the  trial  of  the  cause. 

2.  Same — the  jury  are  not  to  determine  whether  false  testimony 
was  as  to  a  material  issue.  It  is  error  for  an  instruction  in  a  per- 
jury case  to  authorize  the  jury  to  determine  whether  the  alleged 
false  .testimony  was  as  to  a  material  issue  in  the  case;  but  the  er- 
ror cannot  be  complained  of  by  defendant  if  it  also  appears  in  the 
instructions  given  at  his  request. 

3.  Same — what  is  not  ground  for  a  new  trial.  That  the  court, 
during  a  perjury  trial  and  in  the  presence  of  the  jury,  said  to  the 
jury  in  a  murder  case  which  had  just  returned  a  verdict  of  not 
guilty,  "Gentlemen,  I  must  say  that  you  put  a  very  low  estimate 
upon  human  life  to  return  such  a  verdict  as  this,"  is  not  ground 
for  a  new  trial  in  the  perjury  case;  nor  is  a  remark  by  the  court, 
during  the  argument  by  defendant's  counsel,  to  the  effect  that  the 
presumption  of  innocence  only  obtains  until  overcome  by  proof. 

Writ  of  Err(3r  to  the  Circuit  Court  of  Franklin 
county ;  the  Hon.  William  H.  Green,  Judge,  presiding. 

D.  F.  Moore,  and  Mooneyham  &  Seeber,  for  plaintiff 
in  error. 

W.  H.  Stead,  Attorney  General,  George  A.  Hickman, 
State's  Attorney,  and  Joel  C.  Fitch,  (W.  H.  Williams, 
of  counsel,)  for  the  People. 

Mr..  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  tried  and  convicted  in  the  circuit 
court  of  Franklin  county  of  the  crime  of  perjury  and  sen- 
tenced to  an  indeterminate  term  in  the  penitentiary.  He 
brings  the  record  to  this  court  for  review  by  writ  of  error. 
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The  first  count  of  the  indictment  charges  plaintiff  in  er- 
ror with  unlawfully,  willfully,  feloniously,  falsely  and  cor- 
ruptly committing  perjury  in  a  cause  wherein  the  city  of 
Benton,  Franklin  county,  Illinois,  was  plaintiff  and  plaintiff 
in  error  was  defendant;  that  the  cause  was  tried  before 
C.  B.  Teague,  a  justice  of  the  peace  of  said  Franklin  county, 
and  on  the  trial  thereof  plaintiff  in  error  testified  as  a  wit- 
ness in  his  own  behalf;  that  he  was  duly  sworn  by  the 
said  justice  of  the  peace  to  tell  the  truth ;  that  it  became  a 
material  question  on  said  trial  whether  plaintiff  in  error  had 
kept  or  suffered  to  be  kept  any  table,  cards,  dice  or  other 
apparatus  or  things  to  be  used  in  and  for  the  purpose  of 
gaming  in  a  building  in  said  city  of  Benton  known  as  the 
Simpson  Brick  Building,  within  eighteen  months  prior  to 
the  time  of  the  commencement  of  said  action ;  that  plaintiff 
in  error  on  said  trial  swore  he  never  put  any  table  or  tables, 
cards,  dice  or  other  apparatus  or  things  to  be  used  for  the 
purpose  of  gaming  in  the  Simpson  Brick  Building,  in  said 
city  of  Benton ;  that  he  had  the  only  key  to  the  rooms  then 
occupied  by  him,  and  that  he  never  authorized  anyone  to 
put  any  table  or  tables,  cards,  dice  or  other  apparatus  or 
things  to  be  used  for  the  purpose  of  gaming,  in  said  build- 
ing or  in  the  rooms  occupied  by  him  and  did  not  have  said 
rooms  fitted  up  as  gambling  rooms.  The  indictment  then 
alleges  in  apt  language  that  plaintiff  in  error  knew  his  tes- 
timony was  untrue  and  that  he  had  put  a  table,  chairs  and 
other  apparatus  in  said  rooms  for  the  purpose  of  gaming, 
whereby  he  was  guilty  of  willful  and  corrupt  perjury.  The 
second  count  alleges  that  it  became  a  material  question  on 
said  trial  whether  plaintiff  in  error  had  rooms  in  the  Simp- 
son Brick  Building,  in  the  city  of  Benton,  fitted  up  with 
gaming  apparatus  and  implements,  to-wit,  tables,  cards  and 
dice,  and  permitted  persons  to  come  together  in  said  rooms 
for  the  purpose  of  playing  games  for  money  and  used  and 
occupied  the  same  for  gaming  purposes.     The  false  testi- 
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mony  charged  in  the  second  count  is  substantially  identical 
with  that  charged  in  the  first  count. 

The  first  error  discussed  in  the  brief  of  plaintiff  in  error 
is  that  the  court  erred  in  overruling  his  motion  to  quash 
the  indictment ;  that  it  did  not  state  the  offense  for  which 
plaintiff  in  error  was  being  tried  before  the  justice  of  the 
peace,  and  that  it  is  not  made  to  appear  from  the  averments 
in  the  indictment  that  the  testimony  of  plaintiff  in  error 
was  material  on  the  trial  of  said  cause.  These  objections 
are  not  well  taken.  The  indictment  stated  that  the  testi- 
mony of  plaintiff  in  error  alleged  to  be  false  was  material 
to  the  issue  on  the  trial  of  said  cause,  and  it  was  not  nec- 
essary that  the  allegations  of  the  indictment  should  show 
wherein  said  testimony  became  material.  In  Kizer  v.  Peo- 
ple, 211  111.  407,  the  court  said:  "The  authorities  are 
agreed  that  there  are  two  methods  of  averring  the  material- 
ity of  the  testimony  upon  which  the  perjury  is  assigned,  in 
common  use  and  recognized  in  practically  all  the  courts  of 
this  country  and  of  England,  and  are,  first,  that  without 
setting  out  all  the  facts  from  which  the  court  may  see  the 
materiality  of  the  evidence,  the  particular  matter  or  testi- 
mony is  set  out  with  the  averment  of  the  pleader  that  it 
was  material ;  or,  second,  the  pleader  may  so  state  the  is- 
sues and  the  matters  sworn  to  in  which  it  is  alleged  the 
perjury  is  committed,  that  the  court,  from  the  averment  of 
the  facts  testified  about  and  the  nature  of  the  cause  in  which 
the  testimony  was  given,  can  see  that  the  testimony  was 
material.,,  The  same  doctrine  is  announced  in  Greene  v. 
People,  182  111.  278;  Kimmel  v.  People,  92  id.  457;  Pol- 
lard  v.  People,  69  id.  148. 

It  is  also  urged  that  the  evidence  is  not  sufficient  to  sus- 
tain the  conviction.  The  undisputed  evidence  shows  that 
plaintiff  in  error  and  others  were  arrested  at  the  rooms  in 
the  Simpson  Brick  Building  by  a  constable  and  policeman 
who  went  there  with  a  search  warrant  about  December  15, 
1909.    There  were  a  round  table  three  and  a  half  feet  or 
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four  feet  in  diameter,  the  top  of  which  was  covered  with 
cloth  of  some  kind  fastened  to  the  edges  of  the  top,  some 
chairs,  playing  cards  and  poker  chips  in  the  room.  Six  men 
besides  plaintiff  in  error  were  found  in  the  room  by  the 
officers  at  the  time  they  entered  it  with  the  search  warrant. 
A  complaint  was  filed  against  plaintiff  in  error,  in  the  name 
of  the  city  of  Benton,  for  keeping  a  gaming  room,  and  it 
was  on  the  trial  of  this  case  he  testified  to  the  statements 
alleged  in  the  indictment.  That  he  testified  substantially  as 
alleged  in  the  indictment  we  think  was  abundantly  proven 
and  the  proof  in  this  respect  was  not  contradicted.  The 
proof  further  showed  that  the  plaintiff  in  error  shipped  the 
table  and  some  chairs  from  a  town  by  the  name  of  Hana- 
ford  to  Benton  about  the  last  of  November  or  first  of  De- 
cember; that  the  property  was  delivered  by  the  agent  of 
the  railroad  company  at  Benton  to  plaintiff  in  error,  who 
hired  a  teamster  to  haul  it  to  the  Simpson  building.  The 
teamster  testified  he  delivered  it  to  plaintiff  in  error  and 
four  or  five  others  at  said  building  and  that  they  took  it 
up  the  stairway.  After  it  was  seized  by  the  officers  he  tes- 
tified he  hauled  the  same  articles  away  from  the  building 
that  he  had  hauled  there  for  plaintiff  in  error.  The  evi- 
dence was  sufficient,  if  believed,  to  justify  the  verdict,  and 
no  reason  appears  in  the  record  why  it  should  not  have 
been  believed. 

No  prejudicial  error  was  committed  by  the  court  in  ad- 
mitting and  refusing  testimony. 

The  second  instruction  given  on  behalf  of  the  People, 
in  enumerating  the  elements  necessary  to  be  proven  by  the 
evidence  beyond  a  reasonable  doubt  to  warrant  a  convic- 
tion, submitted  to  the  jury  to  determine  whether  the  alleged 
false  testimony  was  as  to  a  material  question  in  issue.  This 
was  erroneous.  (Wilkinson  v.  People,  226  111.  135.)  But 
as  plaintiff  in  error  in  four  instructions  given  on  his  motion 
submitted  the  same  question  to  the  jury  he  is  in  no  posi- 
tion to  complain  of  the  error  in  People's  instruction  No.  2. 
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(Consolidated  Coal  Co.  v.  Haenni,  146  111.  614;  Hacker  v. 
Munroe  &  Son,  176  id.  384;  Illinois  Central  Railroad  Co. 
v.  Beebc,  174  id.  13.)  We  find  no  reversible  error  in  giv- 
ing and  refusing  instructions. 

With  his  motion  for  a  new  trial  plaintiff  in  error  filed 
an  affidavit,  in  which  he  stated  that  during  the  trial  of  this 
case  a  jury  in  a  murder  case  that  had  been  tried  in  the  same 
court  agreed  upon  a  verdict,  was  brought  into  court  and 
the  verdict  of  not  guilty  was  read  and  published  in  the 
presence  of  the  jury  in  this  case,  whereupon  the  court  said : 
"Gentlemen,  I  must  say  that  you  put  a  very  low  estimate  on 
human  life  to  return  such  a  verdict  as  this."  It  was  also 
stated  in  said  affidavit  that  while  counsel  for  plaintiff  in 
error  was  making  the  closing  argument  in  his  behalf  to  the 
jury  he  stated:  "The  law  is  that  every  defendant  is  pre- 
sumed to  be  innocent  until  he  is  proven  guilty  beyond  all 
reasonable  doubt,  and  that  such  presumption  should  remain 
with  the  jury  until  they  have  heard  all  the  evidence  in  the 
case,  and  the  instructions  read  by  the  court,  and  the  argu- 
ment of  counsel,  and  then  such  presumption  shall  remain 
with  you  in  the  jury  room  until  a  verdict  to  the  contrary  is 
signed  by  you."  Thereupon  the  court  interrupted  and  said : 
"Mr.  Moore,  that  is  not  the  law.  The  presumption  of  in- 
nocence only  obtains  until  it  is  overcome  by  proof."  No 
objection  was  made  by  plaintiff  in  error  or  exception  taken 
to  the  reading  of  the  verdict  of  the  jury  in  the  murder  case 
in  the  presence  of  the  jury  in  this  case,  or  to  the  remarks 
of  the  court  to  the  jury  in  that  case,  or  to  the  statement 
of  the  court  to  counsel  in  the  argument  to  the  jury  in  this 
case.  But  if  objections  had  been  made  and  exceptions  pre- 
served, we  are  of  opinion  the  action  of  the  court  complained 
of  would  not  justify  a  reversal  of  this  case. 

There  being  no  reversible  error  in  the  record  the  judg- 
ment is  affirmed.  T    ,  .    ^        , 

Judgment  affirmed. 

85  1  —  33 


514  The  People  v.  Hubert.  [251 I1L 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Francis  Hubert,  Plaintiff  in  Error. 

Opinion  Hied  October  25,  ion. 

1.  Criminal  law — when  a  challenge  to  the  array  is  properly 
overruled.  A  challenge  to  the  array,  based  upon  the  ground  that 
the  county  board  had  no  power  to  make  a  jury  list  at  its  Septem- 
ber meeting  before  the  list  made  at  its  previous  September  meet- 
ing was  exhausted,  is  properly  overruled,  where  the  record  does 
not  show  from  which  list  the  jurors  who  tried  accused  were  drawn. 

2.  Sams — burden  is  upon  accused  to  justify  or  excuse  his  act 
in  assaulting  deceased.  After  it  is  shown  that  the  accused  par- 
ticipated in  the  killing  of  the  deceased  the  burden  is  upon  him  to 
prove  circumstances  mitigating,  justifying  or  excusing  his  acts, 
and  it  is  the  province  of  the  jury  to  say  whether  the  circumstances 
proven  are  sufficient. 

3.  Same— fnere  fact  that  person  is  trespassing  on  premises  does 
not  justify  an  assault.  The  mere  fact  that  a  person  is  trespassing 
upon  the  premises  of  another  and  looking  in  the  window  does  not 
justify  the  occupants  of  the  premises  in  making  such  an  assault 
upon  him  as  to  cause  his  death. 

4.  Same — Supreme  Court  will  not  interfere  with  verdict  on  the 
facts  unless  there  is  a  well  founded  doubt  of  guilt.  A  verdict  of 
guilty  will  not  be  disturbed  by  the  Supreme  Court  upon  the  ground 
of  the  insufficiency  of  the  evidence  unless  there  is  a  reasonable 
and  well  founded  doubt  of  the  defendant's  guilt. 

5.  Instructions — proof  that  the  killing  was  by  some  criminal 
agency  excludes  idea  of  self-defense.  An  instruction  stating  that 
the  prosecution  has  proved  every  material  allegation  of  the  indict- 
ment if  it  has  proved,  beyond  a  reasonable  doubt,  that  the  deceased 
was  killed  by  some  criminal  agency,  etc.,  and  that  the  defendant 
had  a  criminal  agency  in  the  crime,  is  not  erroneous  as  omitting  all 
reference  to  the  elements  Of  self-defense  and  defense  of  habitation, 
since  the  requirement  that  the  killing  was  by  some  criminal  agency 
excludes  the  idea  of  such  defenses ;  but  such  an  instruction  is  use- 
less and  should  not  be  given. 

6.  Same — instruction  stating  that  the  only  question  for  the  jury 
is  one  of  fact  is  inaccurate.  An  instruction  in  a  manslaughter  case 
stating  that  the  question  that  the  jury  had  to  determine  was  simply 
one  of  fact  and  was  the  guilt  or  innocence  of  the  defendant,  and 
nothing  else,  is  inaccurate,  as  the  jury  are  the  judges  of  the  law  as 
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well  as  the  facts,  and  the  guilt  or  innocence  of  the  accused  is  a 
mixed  question  of  law  and  fact. 

7.  Same — act  of  two  persons,  if  with  a  common  intent,  is  the 
act  of  both.  An  instruction  stating  that  if  the  defendant  and  an- 
other person  committed  the  crime  charged,  acting  with  a  common 
intent,  the  crime  committed  was  the  act  of  both,  is  correct. 

8.  Same — when  instruction  as  to  self-defense  does  not  require 
actual  and  positive  danger..  An  instruction  stating  that  "if  a  per- 
son kill  another  in  self-defense,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  that  in  order  to  save  his  own  life  or  to 
prevent  his  receiving  great  bodily  harm  the  killing  of  the  other 
apparently  was  absolutely  necessary,"  etc.,  does  not  require  more 
than  apparent  danger  to  resort  to  self-defense. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  J.  C.  McBride,  Judge,  presiding. 

Ford  &  Jones,  and  Wiujam  Johnston,  for  plaintiff 
in  error. 

\V„  H.  Stead,  Attorney  General,  Hugh  V.  Murray, 
State's  Attorney,  and  Joel  C.  Fitch,  (L.  M.  Kagy,  of 
counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  indicted,  together  with  John 
McDaniels  and  Virgil  Houck,  for  manslaughter.  McDan- 
iels  was  tried  separately  and  convicted.  On  the  first  trial 
of  the  other  two  defendants  the  jury  disagreed.  A  second 
trial  resulted  in  the  acquittal  of  Houck  and  a  disagreement 
as  to  the  plaintiff  in  error.  A  third  trial  was  had  and  the 
plaintiff  in  error  was  found  guilty  and  sentenced  to  im- 
prisonment in  the  penitentiary.  A  reversal  of  the  convic- 
tion is  sought  for  alleged  error  committed  in  overruling  the 
challenge  of  plaintiff  in  error  to  the  panel  of  jurors,  in  re- 
jecting competent  evidence,  in  instructing  the  jury  and  in 
overruling  a  motion  for  a  new  trial. 
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The  challenge  to  the  array  of  jurors  was  based  upon  the 
fact  that  the  board  of  supervisors,  at  the  September  meet- 
ing, 1 910,  made  a  jury  list  composed  of  not  less  than  one- 
tenth  of  the  legal  voters  of  each  town  in  the  county,  when 
they  were  not  authorized  by  law  to  do  so.  It  is  insisted 
that  the  county  board  was  not  authorized  to  make  this  list 
because  the  list  of  1909  had  not  been  exhausted.  The  rec- 
ord shows  that  at  the  September  meeting,  1909,  the  county 
board  made  a  jury  list  in  accordance  with  section  1  of  the 
Jurors  act,  and  that  the  same  thing  was  done  in  1910.  The 
record  does  not,  however,  show  from  which  list  the  jurors 
were  actually  drawn,  and  the  challenge  to  the  array  was 
therefore  properly  overruled. 

The  homicide  on  which  the  indictment  was  based  oc- 
curred in  Frogtown,  a  hamlet  of  Clinton  county,  on  the 
night  of  October  17,  1908.    The  plaintiff  in  error,  whose 
home  was  near  Carlyle,  in  Clinton  county,  was  then,  and 
had  been  for  a  short  time,  staying  in  Frogtown,  engaged 
in  performing  a  contract  for  hauling  logs.    He  occupied  a 
portion  of  certain  property  belonging  to  G.  F.  Maibaum, 
having  a  frontage  of  290  feet  on  a  road  forming  the  north 
boundary  of  the  premises.    On  the  part  of  the  premises  not 
occupied  by  the  plaintiff  in  error,  and  near  the  road,  was  a 
dwelling  house  occupied  by  Gustav  Spittler,  the  deceased. 
In  the  north-east  part  of  the  premises,  about  seventy  yards 
east  of  the  dwelling  house,  was  a  blacksmith  shop  not  used 
for  that  purpose.    There  were  barns  and  other  out-buildings 
and  the  south  part  of  the  premises  was  enclosed  by  fencing. 
The  plaintiff  in  error  had  seven  horses,  and  used  the  barns, 
the  enclosed  part  of  the  premises  except  the  enclosure  of 
the  dwelling  house,  and  the  blacksmith  shop.     McDaniels 
and  Houck  were  in  his  employ.    They  were  all  unmarried. 
They  used  the  blacksmith  shop  in  which  to  do  their  cook- 
ing and  slept  in  the  hay-mow  of  the  barn.     The  plaintiff 
in  error  was  a  vigorous  young  man  of  twenty-eight  years, 
about  five  feet  eight  inches  tall.     McDaniels  was  a  small 
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man  of  about  the  same  age,  a  cripple,  and  Houck  was  a 
boy  of  fifteen.    Spittler  was  a  strong  man,  about  forty  years 
of  age  and  six  feet  tall.    He  and  the  plaintiff  in  error  were 
on  good  terms.     He  had  worked  for  the  plaintiff  in  error 
and  they  had  never  had  any  difficulty.    About  four  or  five 
o'clock  in  the  afternoon  of  the  day  in  question  the  plain- 
tiff in  error,  with  Henry  VanAlst,  a  neighbor,  had  gone  to 
Beckemeyer,  a  village  between  four  and  five  miles  distant. 
They  returned  about  eight  o'clock.    While  they  were  gone 
a  difficulty  occurred  between  Spittler  and  his  wife,  and 
their  young  son  summoned  McDaniels  and  Houck,  who 
went  to  Spittler's  place.     While  there  McDaniels  threw  a 
brick  at  Spittler,  hitting  him  on  the  head  and  knocking  him 
down.     McDaniels  and  Houck  then  went  back  past  the 
blacksmith  shop,  where  they  stopped  and  put  out  the  light, 
and  to  Jaske's  grocery  and  saloon,  between  one  hundred 
and  two  hundred  yards  further  east.    Spittler  threatened  to 
shoot  McDaniels  and  Houck,  and  after  they  had  gone  got 
his  gun  and  fired  four  shots.    Upon  his  return  from  Becke- 
meyer with  VanAlst  the  plaintiff  in  error  was  met  by  Mc- 
Daniels and  Houck,  who  told  him  what  had  occurred.    The 
plaintiff  in  error  went  into  Jaske' s  store  and  tried  to  bor- 
row Jaske's  revolver,  but  the  latter  refused  to  lend  it  be- 
cause he  did  not  want  to  get  into  trouble  and  be  blamed. 
He  did  lend  the  plaintiff  in  error  a  small  base-ball  bat,  a 
torch  and  a  lantern.     Several  men  were  in  Jaske's  place. 
One  witness  testified  that  the  plaintiff  in  error  said,  "Let's 
go  down  and  get  him,"  and  that  "there  was  no  use  for  a 
man  like  that  around  here.,,    The  plaintiff  in  error  denied 
saying  these  things,  and  insists  that  he  was  afraid  of  Spit- 
tler and  asked  Jaske  to  go  down  and  see  him  and  "see  if 
he  was  mad  at  us  or  was  going  to  have  any  trouble  with 
us,"  but  Jaske  refused.     He  then  asked  the  others  if  they 
would  go  along  down  the  road,  and  a  party  of  seven  or 
eight  went  down  to  Spittler's  house,  taking  the  torch  and 
lantern.     The  plaintiff  in  error  called  two  or  three  times, 
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"Oh,  Gus !"  but  got  no  response.  Water  was  drawn  for  the 
horses  from  the  well  close  to  Spittler's  house  and  they  were 
turned  into  the  pasture.  The  party  then  went  over  to  the 
shop,  where  they  all  went  in  and  sat  talking  for  a  few  min- 
utes while  the  plaintiff  in  error  got  his  supper.  There  was 
a  noise  in  the  back  yard  and  Houck  and  McDaniels  went 
out  to  learn  the  cause  of  it.  They  returned  in  a  few  min- 
utes, saying  it  was  a  horse  rolling.  Soon  after,  VanAlst, 
who  had  continued  with  the  plaintiff  in  error,  started  to  go 
to  his  home  on  the  adjoining  lot  on  the  east.  Near  his 
house  he  met  his  wife,  who  told  him  that  she  had  seen  Spit- 
tier  sneaking  up  to  the  shop  and  peeping  in  at  the  window 
on  the  south  side,  and  it  looked  as  if  he  was  up  to  some 
mischief.  VanAlst  returned  and  told  the  others  in  the  shop 
that  Spittler  was  out  back  of  the  shop  looking  in  the  win- 
dow and  he  thought  he  had  a  gun.  Four  or  five  feet  east 
of  the  shop,  on  the  boundary  line  between  that  lot  and  Van- 
Alst's,  was  a  fence  extending  south  past  the  shop.  There 
was  also  a  fence  between  these  two  lots  coming  up  from 

i 

the  south,  which  turned  to  the  west  just  before  reaching  a 
point  opposite  the  south-east  corner  of  the  shop  and  ex- 
tended past  the  south-east  corner  of  the  shop  for  five  or  six 
feet  at  a  distance  of  two  or  three  feet  from  it,  leaving  a* 
gap  of  this  width  between  the  fence  and  the  south  side  of 
the  shop.  From  the  south-west  corner  of  the  shop  a  fence 
extended  west,  having  a  large  gate  next  the  shop.  Along 
the  south  side  of  the  building  were  piled  scrap  iron  and 
broken  remnants  of  vehicles.  Spittler,  when  he  was  seen 
by  Mrs.  VanAlst,  came  around  to  the  back  of  the  shop  and 
looked  in  the  window.  He  was  there  when  McDaniels  and 
Houck  came  out  and  reported  the  horse  rolling.  He  lay 
down  close  to  the  shop  in  the  weeds,  and  when  they  went 
back  he  looked  into  the  window  several  times  again.  He 
had  something  in  his  hand,  which  proved  to  be  a  piece  of  a 
buggy  shaft.  When  VanAlst  reported  his  presence  on  the 
south  side  of  the  shop,  the  plaintiff  in  error,  McDaniels, 
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Houck  and  VanAlst  went  out  of  the  door  on  the  north  side 
and  went  around  the  building,  Hubert  going  east,  taking 
his  base-ball  bat,  and  the  other  three  going  west.  VanAlst 
was  behind,  carrying  a  lantern.  McDaniels  got  the  handle 
of  a  broken  hedge-trimmer, — a  piece  of  wood  an  inch  in 
diameter  and  eighteen  to  twenty  inches  long  and  with  an 
iron  socket  on  the  end, — Houck  a  piece  of  fence  paling. 
They  all  crawled  through  the  fence  where  a  board  was 
off,  back  of  the  gate  at  the  south-west  corner  of  the  shop. 
According  to  VanAlst,  when  he  first  saw  Spittler  the  lat- 
ter was  at  the  opening  of  the  gap  between  the  fence  and 
the  shop,  facing  east  and  trying  to  go  east  through  that 
passage.  When  McDaniels  and  Houck  found  him  they 
struck  him  with  their  clubs,  and  while  they  were  doing  so 
the  plaintiff  in  error  came  around  the  south-east  corner  of 
the  shop.  Spittler  turned  to  go  back  and  the  plaintiff  in 
error  struck  him  one  blow  on  the  head  with  the  bat.  Spit- 
tler then  tried  to  crawl  through  the  fence,  when  McDaniels 
hit  him  again.  VanAlst  then  seized  McDaniels  and  jerked 
him  back.  Spittler  got  up  and  then  fell  down  again.  He 
was  helped  to  his  house.  The  plaintiff  in  error  telephoned 
to  the  sheriff,  who  came  out  from  Carlyle  and  took  Spittler 
into  custody.  Spittler  was  kept  in  jail  two  days  and  was 
then  taken  to  the  hospital  at  Breese.  His  skull  was  found 
to  have  sustained  several  fractures,  and  on  October  22 
he  died. 

The  testimony  differs  in  details  as  to  what  occurred 
when  it  was  reported  that  Spittler  was  back  of  the  shop. 
McDaniels  says  that  when  he  first  hit  Spittler  the  latter  was 
four  or  five  feet  from  the  gap  in  the  fence,  facing  him,  and 
had  a  piece  of  board  or  something  in  his  hand,  and  that  he 
did  not  turn  around  but  the  plaintiff  in  error  hit  him  while 
he  was  still  facing  west.  McDaniels  denies  that  he  struck 
Spittler  after  the  plaintiff  in  error  did.  VanAlst  says  that 
when  they  went  out  the  door  the  plaintiff  in  error  said,  "I 
will  go  around  on  the  east  side,"  and  several  witnesses  tes- 
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tify  that  McDaniels,  on  finding  Spittler,  called  out,  "Here 
he  is !"  The  plaintiff  in  error  testified  that  the  other  three 
were  going  west  thirty  or  forty  feet  ahead  of  him  when  he 
got  to  the  door  and  he  turned  east.  He  heard  blows  struck 
but  could  not  tell  who  was  striking,  and  as  he  turned  the 
corner  he  met  Spittler  coming  toward  him  and  struck  him 
one  blow.  Houck  was  not  called  by  the  People  but  was  ex- 
amined by  the  defense.  He  was  not,  however,  asked  any- 
thing in  regard  to  what  occurred  after  the  return  of  the 
plaintiff  in  error  from  Beckemeyer. 

When  the  killing  of  Spittler  was  shown,  the  burden 
of  proving  circumstances  mitigating,  justifying  or  excusing 
the  plaintiff  in  error  devolved  upon  him,  and  no  such  cir- 
cumstances were  shown.  It  was  a  technical  trespass  for 
Spittler  to  go  upon  the  premises  of  the  plaintiff  in  error 
and  look  in  his  window,  but  the  act  did  not  justify  an  as- 
sault upon  him.  In  view  of  the  evidence  it  was,  to  say  the 
least  of  it,  a  question  of  fact  for  the  jury  as  to  whether 
the  plaintiff  in  error  was  the  aggressor,  whether  there  was 
apparently  any  reasonable  cause  for  him  to  apprehend  seri- 
ous danger  to  himself,  his  premises  or  any  one  on  his 
premises,  and  whether  he  used  excessive  force  in  repelling 
Spittler's  intrusion  upon  his  premises.  Whether  the  cir- 
cumstances shown  were  such  as  to  raise  a  reasonable  doubt 
of  the  guilt  of  the  plaintiff  in  error  it  was  the  special  pro- 
vince of  the  jury  to  determine.  With  their  determination 
the  court  will  interfere  only  where  there  is  clearly  a  rea- 
sonable and  well  founded  doubt  of  the  defendant's  guilt. 
(Gainey  -v.  People,  97  111.  270;  Steffy  v.  People,  130  id. 
98;  People  v.  Williams,  240  id.  633).  The  court  did  not 
err  in  overruling  the  motion  for  a  new  trial  on  account  of 
the  insufficiency  of  the  evidence. 

The  evidence  which  it  is  contended  the  court  errone- 
ously rejected  related  to  what  occurred  between  Spittler 
and  his  wife,  McDaniels  and  Houck.  That  transaction,  so 
far  as  it  was  of  any  importance,  was  sufficiently  disclosed 
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by  the  evidence.  It  was  also  shown  that  it  was  reported 
to  the  plaintiff  in  error.  In  his  own  testimony,  after  hav- 
ing stated  what  McDaniels  and  Houck  told  him,  the  plain- 
tiff in  error  went  on  to  state  his  own  comment  that  it  was 
a  pretty  dangerous  case.  This  was  properly  excluded  by 
the  court,  even  conceding  that  what  had  already  been  stated 
was  properly  admitted. 

Objection  is  made  to  a  number  of  the  instructions.  In 
one  the  jury  were  told  that  it  was  necessary  for  the  prose- 
cution to  prove  that  Gustav  Spittler  was  killed  by  some 
criminal  agency,  that  such  killing  was  within  the  county 
at  or  about  the  time  stated  and  in  manner  and  form  as 
charged  in  the  indictment,  and  that  the  defendant  had  a 
criminal  agency  in  the  crime,  and  if  these  allegations  were 
proved  beyond  a  reasonable  doubt,  the  prosecution  had 
established,  beyond  a  reasonable  doubt,  all  the  material 
allegations  of  the  indictment.  The  first  criticism  of  this 
instruction,  that  it  assumes  that  a  criminal  agency  was  used, 
is  unfounded  in  fact.  The  second,  that  it  omits  all  refer- 
ence to  the  element  of  self-defense  or  defense  of  habita- 
tion, is  without  force,  because  the  requirement  that  Spittler 
was  killed  by  some  criminal  agency  excludes  the  idea  that 
he  might  have  been  killed  in  self-defense.  (Kipley  v.  Peo- 
ple, 215  111.  358;  Morello  v.  People,  226  id.  388.)  This 
kind  of  instruction  ought  not  to  be  given.  It  furnishes  no 
information  of  any  value  to  the  jury,  defines  no  principle  of 
law  for  their  guidance  and  can  be  of  no  assistance  to  them 
in  applying  the  law  to  the  evidence.  It  is  useless,  if  not 
confusing.  The  law  of  self-defense  was,  however,  given  to 
the  jury  in  other  instructions,  and  in  spite  of  this  one  the 
jury  could  not  have  been  misled  as  to  the  law  of  the  case. 

Another  instruction  told  the  jury  that  they  had  nothing 
to  do  with  and  should  not  consider  the  punishment  the  de- 
fendant might  receive  if  found  guilty;  that  the  question 
they  had  to  determine  was  simply  one  of  fact,  and  was  to 
determine  as  to  the  guilt  or  innocence  of  the  defendant  and 
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nothing  else.  The  instruction  is  inaccurate,  for  the  jury 
are  judges  of  the  law  as  well  as  the  facts,  and  the  question 
of  the  guilt  or  innocence  of  the  defendant  is  one  of  mixed 
law  and  fact.  The  object  of  asking  such  an  instruction  is 
not  apparent  and  it  should  not  have  been  given,  but  it  could 
not  have  done  the  defendant  any  harm. 

Another  instruction  complained  of  properly  told  the 
jury  that  if  the  plaintiff  in  error  and  McDaniels  committed 
the  crime  charged,  acting  with  a  common  intent,  the  crime 
committed  was  the  act  of  both. 

The  court  gave  to  the  jury,  as  an  instruction,  section  144 
of  the  Criminal  Code,  referring  to  voluntary  manslaughter, 
omitting  the  last  four  words,  "and  punish  as  murder."  The 
indictment  was  for  manslaughter,  only,  and  not  murder. 
The  words  omitted  were  not  material  to  this  case.  It  is  ob- 
jected that  the  section  was  not  applicable  to  the  case.  The 
defense  was  based  upon  the  theory  of  self-defense  and  de- 
fense of  habitation.  If  this  instruction  was  not  applicable 
to  the  case,  then  the  plaintiff  in  error  had  no  defense  and 
the  instruction  did  him  no  harm.  If  there  was  no  assault 
made  upon  or  provocation  given  him,  then  there  is  no 
semblance  of  justification  for  the  homicide. 

An  instruction  was  given  as  follows: 

"The  court  instructs  the  jury  that  if  a  person  kill  an- 
other in  self-defense,  it  must  appear  that  the  danger  was  so 
urgent  and  pressing  that  in  order  to  save  his  own  life  or 
to  prevent  his  receiving  great  bodily  harm  the  killing  of  the 
other  apparently  was  absolutely  necessary ;  and  it  must  ap- 
pear also  that  the  person  killed  was  the  assailant,  or  that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  was  given." 

The  objection  made  to  this  instruction  is,  that  actual 
and  positive  danger  is  not  necessary  to  justify  self-defense. 
This  is  undoubtedly  true,  and  the  instruction  requires  no 
more  than  apparent  danger  to  justify  a  resort  to  self-de- 
fense.    If  the  word  "apparently"  were  transposed,  so  that 
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the  instruction  would  read,  "the  danger  was  apparently  so 
urgent  and  pressing,"  etc.,  there  could  be  no  question  in  re- 
gard to  the  instruction.  However,  in  either  form  the  mean- 
ing is,  that  it  must  appear  to  the  accused  that  the  danger 
was  so  urgent  and  pressing  that  it  was  absolutely  necessary 
to  kill  the  other  to  save  his  own  life  or  to  prevent  his  re- 
ceiving great  bodily  harm.  As  said  with  reference  to  the 
previous  instruction,  if  there  was  no  evidence  on  which  to 
base  this  instruction  then  there  was  no  defense. 

Two  other  instructions  were  based  on  the  theory  that 
the  assault  upon  the  deceased  was  made  for  the  purpose  of 
inflicting  punishment  upon  him,  and  they  were  justified  by 

the  evidence.  T    ,  .    m    M    , 

Judgment  affirmed. 


Mary  Brown,  Appellee,  vs.  William  Sunderland, 

Appellant. 

Opinion  filed  October  2$,  ipn. 

1.  Specific  performance — there  must  be  mutuality  of  obliga- 
tion as  well  as  mutuality  of  remedy.  There  must  be  mutuality  of 
obligation  as  well  as  mutuality  of  remedy  before  a  court  of  equity 
will  specifically  enforce  a  contract  for  the  sale  of  real  estate. 

2.  Same — when  no  right  to  specific  performance  exists.  An 
agreement  between  the  heirs  of  an  estate  that  the  real  estate  be- 
longing to  the  estate  be  sold  as  soon  as  practicable,  upon  the  best 
terms  and  price  obtainable,  "such  price  and  terms  to  be  agreed  upon 
by  the  parties  hereto  or  a  majority  of  them,"  does  not  confer  upon 
one  heir,  who  purchases  the  interests  of  all  of  the  other  heirs  but 
one  at  a  uniform  price,  the  right  to  compel  the  other  heir  to  sell 
her  interest  to  him  at  that  price. 

3.  Partition — owner  in  fee  of  undivided  interest  in  land  may 
demand  partition.  The  owner  in  fee  of  an  undivided  interest  in 
land  may,  as  a  matter  of  right,  demand  partition  as  against  other 
adult  owners. 

4.  Same— obligations  of  an  estate  should  be  borne  by  shares  set 
off  to  the  several  owners.  The  claims  and  legal  obligations  against 
the  estate  sought  to  be  partitioned  should  be  borne  by  the  shares 
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set  off  to  the  several  owners,  or,  in  case  of  a  sale  of  the  land, 
should  be  paid  from  the  fund ;  but  provision  to  that  effect  may  be 
made  by  the  confirmatory  decree  and  need  not  be  contained  in  the 
decree  for  partition. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

W.  G.  Cloyd,  for  appellant. 

Hicks  &  Doss,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Piatt  county  by  the  appellee,  Mary  Brown,  against  the  ap- 
pellant, William  Sunderland,  for  the  partition  of  the  west 
half  of  the  south-west  quarter  of  section  34,  township  17, 
range  6,  east  of  the  third  principal  meridian,  in  Piatt 
county,  Illinois.  An  answer  and  replication  were  filed  and 
the  appellant  filed  a  cross-bill,  to  which  a  demurrer  was 
sustained,  and  the  appellant  having  stood  by  his  cross-bill, 
the  case  was  referred  to  the  master  to  take  the  proofs  and 
report  his  conclusions.  The  master  having  filed  a  report, 
a  decree  was  entered,  in  accordance  with  the  prayer  of  the 
bill,  for  the  partition  of  the  premises,  from  which  decree 
this  appeal  has  been  prosecuted. 

It  appears  from  the  record  that  Martin  Sunderland  de- 
parted this  life  intestate  on  May  17,  1909,  seized  in  fee  of 
said  premises,  and  left  him  surviving  as  his  sole  heirs-at- 
law,  Ebon  Sunderland,  George  Sunderland,  William  Sun- 
derland, Mary  Brown,  Eliza  A.  Bettner  and  Martha  D. 
Greene;  that  on  the  21st  day  of  May,  1909,  an  agreement 
in  writing  was  entered  into  between  the  children  of  said 
Martin  Sunderland,  whereby  it  was  agreed,  among  other 
things,  "that  the  real  estate  belonging  to  said  estate  shall 
be  sold  as  soon  as  practicable,  on  the  best  terms  and  for 
the  best  price  reasonably  attainable,  such  price  and  terms 


Jet  Ml.]  Brown  v.  Sunderland.  525 

to  be  agreed  upon  by  the  parties  hereto  or  a  majority  of 
them,  and  on  such  sale  being  made,  each  of  said  parties, 
and  their  respective  husbands  and  wives,  to  join  in  the 
conveyance  of  said  premises;"  that  subsequent  to  the  date 
of  the  said  agreement  William  Sunderland  was  appointed 
administrator  of  the  estate  of  Martin  Sunderland;  that 
thereafter  William  Sunderland  purchased  the  interest  of 
Ebon  Sunderland,  George  Sunderland,  Eliza  A.  Bettner  and 
Martha  D.  Greene  for  $127.50  per  acre  and  received  deeds 
of  conveyance  for  their  interests  in  said  premises,  so  that, 
as  alleged  in  the  bill,  Mary  Brown  was  the  owner  in  fee 
of  the  undivided  one-sixth  part  and  William  Sunderland 
was  the  owner  in  fee  of  the  undivided  five-sixths  part  of 
said  premises  at  the  time  the  bill  was  filed;  that  William 
Sunderland  was  in  possession  of  the  said  premises  as  ten- 
ant at  the  time  of  the  death  of  Martin  Sunderland,  and 
claimed  to  be  in  possession  as  owner  at  the  time  the  bill 
was  filed. 

The  position  of  the  appellant  is,  that  a  majority  of  the 
heirs  of  Martin  Sunderland  having  agreed  to  sell  him  their 
interests  in  the  premises  for  $127.50  per  acre  by  virtue  of 
the  agreement  hereinbefore  referred  to,  he  is  entitled  to 
have  Mary  Brown  convey  to  him  her  interest  in  the  said 
premises  at  the  same  price,  and  that  is  the  object  of  his 
cross-bill,  and  that,  in  any  event,  Mary  Brown  is  not  en- 
titled to  have  the  said  premises  partitioned  between  herself 
and  William  Sunderland.  We  do  not  think  this  position  is 
tenable.  The  agreement  clearly  does  not  contemplate  the 
premises  should  be  sold  to  William  Sunderland  or  either  of 
said  heirs,  as  the  effect  of  such  construction  would  be  to 
make  William  Sunderland  a  purchaser  at  his  own  sale. 
Neither  does  the  agreement  contemplate  that  less  than  the 
whole  of  said  premises  should  be  sold,  and  the  most  that 
William  Sunderland  can  legitimately  claim  is,  that  he  pur- 
chased four-sixths  of  said  premises  from  four  of  the  heirs, 
and  that  by  reason  of  such  purchase  he  is  entitled  to  a  de- 
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cree  requiring  Mary  Brown  to  convey  to  him  her  interest 
in  said  premises.  There  must  be  mutuality  of  obligation  as 
well  as  mutuality  of  remedy  before  a  court  of  equity  will 
entertain  a  bill  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  (Justice  v.  Lange,  42  N.  Y. 
509;  United  States  v.  Noe,  64  U.  S.  23.)  The  appellee 
could  not,  by  a  bill  in  chancery,  have  required  William 
Sunderland  to  purchase  her  interest  in  the  farm,  and  as  he 
was  not  bound  to  purchase  her  interest  at  $127.50  per  acre, 
he  could  not  require  her  to  convey  to  him  her  interest  in 
the  farm  at  that  price  or  at  any  price.  We  think,  there- 
fore, it  is  manifest  that  appellant  could  not  maintain  his 
cross-bill,  as  there  was  no  ground  upon  which  to  base  a 
decree  for  specific  performance  as  against  the  appellee. 

It  is  undisputed  that  the  appellee  was  the  owner  in  fee 
of  the  undivided  one-sixth  part  of  said  premises  at  the  time 
she  filed  her  bill.  She  therefore  clearly  had  the  right  to 
a  decree  for  partition.    Hall  v.  Gabber t,  213  111.  208. 

It  is  said  the  decree  should  have  provided  for  the  pay- 
ment of  any  clainjs  and  legal  obligations  against  the  estate 
of  Martin  Sunderland  which  could  be  enforced  against  the 
interest  of  appellee  in  said  land.  This  is  true.  In  case  the 
premises  are  partitioned  the  shares  set  off  to  the  several 
owners  should  by  the  confirmatory  decree  bear  these  bur- 
dens, and  in  case  of  a  sale  of  the  premises  enough  of  the 
proceeds  of  the  sale  should  be  set  aside  as  a  fund  from 
which  to  pay  such  claims  and  obligations.  It  was  not, 
however,  necessary  that  such  provision  be  contained  in  the 
decree  for  partition. 

Finding  no  reversible  error  in  this  record  the  decree  of 

the  circuit  court  will  be  affirmed.  ^  ~        , 

Decree  affirmed. 
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The  People  ex  rel.  Theodore  F.  Laist,  Appellant,  vs.  El- 
ton Lower  et  al.  Appellees. 

Opinion  filed  October  25,  ipn. 

1.  Civil  service — an  appointment  is  complete  when  last  act  re- 
quired has  been  performed.  An  appointment  is  complete  when  the 
last  act  required  of  the  appointing  power  has  been  performed,  and 
in  such  case  the  appointing  power  cannot  revoke  the  appointment, 
nor  can  the  appointee  be  removed  except  by  lawful  authority. 

2.  Same — civil  service  commission  of  Chicago  does  not  appoint 
to  office.  The  civil  service  commission  of  Chicago  has  no  power 
to  appoint  to  any  office  or  position,  but  the  power  to  appoint  is  in 
the  head  of  the  department  or  office  in  which  the  classified  posi- 
tion is  to  be  filled. 

3.  Same — civil  service  commission  of  Chicago  may  revoke  cer- 
tificate before  appointment  is  made.  If  the  civil  service  commission 
of  Chicago  certifies  a  person  for  appointment  to  office  who  lacks  a 
necessary  qualification,  the  commission  has  power,  upon  learning 
the  fact,  to  revoke  the  certificate  before  the  appointment  is  made, 
and  the  revocation  of  the  certificate  is  not  the  revocation  of  an  ap- 
pointment. 

4.  Constitutional  law — protection  afforded  by  "due  process 
of  lavf'  provision  of  the  constitution.  Section  2  of  article  2  of  the 
constitution,  providing  that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  secures  the  citizen 
against  laws  which  select  particular  individuals  of  a  class  and  im- 
pose upon  them  special  obligations  and  burdens  from  which  others 
in  the  same  class  are  exempt. 

5.  Same — section  p  of  the  act  of  1807,  relating  to  licensing  of 
architects,  is  not  invalid.  Section  9  of  the  act  of  1897,  relating  to 
the  licensing  of  architects,  (Laws  of  1897,  p.  84,)  is  not  in  viola- 
tion of  section  2  of  article  2  of  the  constitution,  as  being  a  dis- 
crimination against  architects  and  in  favor  of  builders,  as  archi- 
tects and  builders  are  not  in  the  same  class. 

6.  Architects — a  person  does  not  become  an  architect  by  plan- 
ning the  building  he  erects.  Any  person  erecting  a  building  may 
employ  an  architect  if  he  sees  fit  or  may  make  his  own  plans,  and 
he  does  not  become  an  architect  by  planning  the  building  he  erects. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 
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Louis  Brandes,  for  appellant. 

V 

William  H.  Sexton,  Corporation  Counsel,  (William 
Dillon,  of  counsel,)  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  June  15,  1910,  there  was  a  vacancy  in  the  office  of 
city  architect  of  the  city  of  Chicago,  and  the  commissioner 
of  the  department  of  public  works  had  made  a  requisition 
on  the  civil  service  commission  for  eligibles  to  fill  the  va- 
cancy.   On  June  21,  19 10,  an  examination  was  held  by  the 
commission  and  Theodore  F.  Laist  received  the  highest  rat- 
ing, and  on  August  10,  19 10,  was  certified  to  the  depart- 
ment of  public  works  in  accordance  with  the  provisions 
of  an  act  to  regulate  the  civil  service  of  cities.    Afterward 
the  civil  service  commission  revoked  the  certificate  because 
Laist  was  not  a  licensed  architect  under  the  requirements 
of  an  act  entitled  "An  act  to  provide  for  the  licensing  of 
architects  and  regulating  the  practice  of  architecture  as  a 
profession,"  in  force  July  1,  1897.     (Laws  of  1897,  p.  81.) 
Laist  reported  for  duty  at  the  department  of  public  works 
and  claimed  a  right  to  the  office  of  city  architect,  but  the 
commissioner  refused  to  allow  him  to  assume  the  office  be- 
cause the  certificate  of  the  civil  service  commission  had 
been  revoked.     On  September  16,  19 10,  the  State  Board 
of  Examiners  of  Architects  delivered  to  Laist  a  certificate 
that  he  had  passed  the  special  board-room  examination  for 
a  license  to  practice  the  profession  of  architecture,   and 
that  upon  payment  to  the  secretary  of  the  board  of  the 
license  fee  of  $25  a  license  would  be  issued  to  him.     The 
certificate  stated  that  it  did  not  authorize  him  to  practice 
the  profession  of  architecture  or  to  use  a  seal,  and  that  such 
authority  would  only  be  given  upon  receipt  of  the  license 
fee.    Laist,  as  relator,  filed  his  petition,  in  the  name  of  the 
People,  in  the  circuit  court  of  Cook  county,  praying  for  a 
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• 
writ  of  mandamus  directing  the  civil  service  commission 

forthwith  to  certify  him  for  appointment  as  city  architect. 

He  set  forth  the  facts  above  stated  in  his  amended  petition 

and  they  were  admitted  by  the  demurrer  of  the  defendants. 

The  circuit  court  sustained  the  demurrer  and  dismissed  the 

petition,  and  the  relator  was  allowed  an  appeal  to  this 

court  on  the  ground  that  the  validity  of  the  act  to  provide 

for  the  licensing  of  architects  is  involved. 

One  ground  for  claiming  that  the  court  erred  in  sus- 
taining the  demurrer  is,  that  the  appointment  of  the  relator 
as  city  architect  was  complete  when  he  was  certified  to  the 
commissioner  of  the  department  of  public  works,  and  as  he 
was  not  removable  by  the  appointing  power,  his  appoint- 
ment was  irrevocable  and  could  not  be  annulled  by  revok- 
ing the  certificate.  It  is  true  that  an  appointment  is  com- 
plete when  the  last  act  required  of  the  appointing  power 
has  been  performed,  and  the  authority  to  make  the  appoint- 
ment has  then  been  exhausted.  In  such  a  case  the  appoint- 
ing power  cannot  revoke  the  appointment,  and  the  one 
appointed  can  only  be  removed  by  lawful  authority.  In 
ihis  case,  however,  the  relator  was  not  appointed  city  archi- 
tect and  the  civil  service  commission  made  no  attempt  to 
appoint  him  to  that  position.  The  commission  has  no 
power  to  appoint  to  any  office  or  position,  but  the  power 
to  appoint  is  in  the  head  of  the  department  or  office  in 
which  a  position  classified  under  the  Civil  Service  act  is  to 
be  filled.  There  was  no  attempted  revocation  of  an  ap- 
pointment since  none  had  been  made,  but  when  it  was 
learned  that  the  certificate  had  been  improvidently  made 
and  the  relator  was  lacking  in  a  necessary  qualification  for 
appointment,  it  was  within  the  power  of  the  civil  service 
commission  to  correct  its  mistake  by  withdrawing  the  cer- 
tificate. 

The  statute  prohibits  any  person  from  practicing  archi- 
tecture in  this  State  without  a  license,  but  it  is  contended 
that  the  act  is  in  violation  of  section  2  of  article  2  of  the 
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constitution,  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  wifhout  due  process  of 
law.  That  provision  of  the  bill  of  rights  secures  the  citi- 
zen against  laws  which  select  particular  individuals  of  a 
class  and  impose  upon  them  special  obligations  and  bur- 
dens from  which  others  of  the  same  class  are  exempt,  and 
many  cases,  such  as  Gillespie  v.  People,  188  111.  176,  are 
cited  in  support  of  the  argument  that  the  act  in  question 
is  void.  The  particular  section  which  it  is  claimed  imposes 
upon  the  relator  the  burden  of  obtaining  a  license  and  pay- 
ing a  fee  therefor  while  others  who  are  in  the  same  class 
and  situation  are  exempt  from  the  burden,  is  section  9, 
which  defines  the  persons  who  shall  be  regarded  as  archi- 
tects. It  provides  that  any  person  who  shall  be  engaged  in 
the  planning  or  supervision  of  the  erection,  enlargement  or 
alteration  of  buildings  for  others  and  to  be  constructed  by 
other  persons  than  himself  shall  be  regarded  as  an  archi- 
tect, but  nothing  contained  in  the  act  shall  be  construed  to 
prevent  any  person,  mechanic  or  builder  from  making  plans 
and  specifications  for  or  supervising  the  erection,  enlarge- 
ment or  alteration  of  any  building  that  is  to  be  constructed 
by  himself  or  his  employees.  The  section  properly  defines 
the  occupation  of  an  architect.  He  is  one  who  makes  it 
his  occupation  to  form  or  devise  plans  and  designs  and 
to  draw  up  specifications  for  buildings  or  structures  and 
to  superintend  their  construction.  (Webster's  Int.  Diet.; 
Standard  Diet)  The  word  "builder"  is  selected  by  counsel 
in  making  the  argument  as  representing  an  unlawful  classi- 
fication; but  a  builder  is  one  whose  occupation  is  to  build 
or  erect  buildings  and  structures,  and  he  is  not  in  the  same 
class  as  an  architect,  who  makes  plans  and  specifications  for 
others.  The  act  uses  the  comprehensive  term  "any  per- 
son," which  includes  mechanics,  builders,  and  all  others 
constructing  buildings,  either  themselves  or  by  their  em- 
ployees. Any  person  erecting  a  building  may  employ  an 
architect  if  he  sees  fit  or  make  his  own  plans  and  specifi- 
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cations,  and  he  does  not  become  an  architect  by  planning 
the  building  which  he  erects.  There  is  no  selection  of  per- 
sons belonging  to  the  same  class,  in  violation  of  the  pro- 
vision of  the  constitution.  For  the  same  reason  the  act  is 
not  in  violation  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Lizzie  DeGraff,  Plaintiff  in  Error,  vs.  Nettie  Manz 

et  al.  Defendants  in  Error. 

Opinion  filed  October  25,  1011 — Rehearing  denied  Dec.  6,  1911. 

1.  Equity — power  of  a  chancellor  over  trial  of  feigned  issues. 
Where  a  trial  by  jury  in  a  chancery  case  is  not  a  matter  of  right 
it  is  within  the  discretion  of  the  chancellor  to  submit  questions  of 
fact  to  a  jury,  and  it  is  within  his  power,  after  a  trial  of  feigned 
issues  is  entered  upQn  by  the  jury,  to  withdraw  such  issues  or  di- 
rect a  verdict  in  accordance  with  his  views  of  the  evidence  and 
render  a  decree  accordingly. 

2.  Same — when  a  decree  dismissing  bill  to  cancel  deed  must  be 
upheld.  A  decree  dismissing  a  bill  filed  by  heirs  to  cancel  their 
ancestor's  deed  upon  the  ground  of  fraud  and  undue  influence  by 
the  grantees  must  be  sustained,  where  no  evidence  fairly  tending 
to  sustain  such  charges  is  offered,  but,  on  the  contrary,  the  proof 
is  clear  that  the  grantor  acted  upon  independent  advice  and  made 
the  deed  freely  and  voluntarily,  for  the  purpose  of  carrying  out 
her  own  desires. 

3.  Deeds — unconditional  delivery  in  escrow  is  good.  The  un- 
conditional delivery  of  a  deed  to  a  third  party,  with  instructions  to 
deliver  it  to  the  grantee  after  the  death  of  the  grantor,  who  parts 
with  all  dominion  over  the  instrument,  constitutes  a  good  delivery 
and  will  pass  title  to  the  grantee. 

4.  Same — when  deeds  are  well  delivered.  Where  the  grantor 
executes  a  deed  to  a  stranger  and  the  latter  immediately  executes 
a  deed  to  the  grantor's  son,  both  of  which  deeds  are  then  delivered 
by  the  grantor  to  her  business  adviser,  who  executes  an  escrow 
agreement  to  record  the  deeds  and  deliver  them  to  the  grantor's 
son  after  the  grantor's  death,  there  is  a  good  delivery  of  the  deeds 


532  DeGrafp  v.  Manz.  [251  III. 

even  though  the  first  grantee  was  not  intended  to  have  manual 
possession  of  the  deed,  since  the  business  adviser,  after  the  un- 
conditional delivery  in  escrow,  holds  as  agent  for  the  parties  for 
whose  benefit  the  subsequent  acts  were  to  be  performed. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Martin  C.  Koebel,  and  Hayden  N.  Bell,  for  plain- 
tiff in  error. 

Cheney,  Evans  &  Wilson,  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Lizzie  DeGraff,  a  grand-daughter  of  Marcianna  Kallas, 
filed  a  bill  in  chancery  against  Frank  Kallas,  Nettie  Manz 
Kallas  and  other  formal  defendants,  for  partition,  and  for 
a  decree  setting  aside  a  deed  made  by  Marcianna  Kallas  to 
Nettie  Manz  Kallas  as  a  cloud  upon  the  title  of  the  com- 
plainant below,  upon  the  alleged  grounds  of  fraud  and  un- 
due influence  and  for  the  further  reason  that  said  deed  was 
never  delivered  to  the  grantee.  The  answer  of  the  defend- 
ants denied  all  of  the  grounds  relied  upon  for  relief.  The 
trial  court  directed  two  issues  at  law  to  be  made  up  and 
submitted  to  a  jury  for  determination.  The  issues  formu- 
lated for  determination  by  the  jury  were,  first,  whether  the 
deed  in  question  was  the  deed  of  Marcianna  Kallas;  and 
second,  did  Marcianna  Kallas,  at  the  time  of  her  death, 
hold  title  to  a  portion  of  the  real  estate  described,  as  trus- 
tee, for  the  benefit  of  Frank  Kallas.  Upon  the  hearing  be- 
fore the  jury  the  court  withdrew  the  second  issue  from  the 
consideration  of  the  jury,  and  after  the  evidence  was  all 
heard,  on  motion  of  defendants,  directed  the  jury  to  find  a 
verdict  for  the  defendants  upon  the  first  issue  submitted 
and  rendered  a  final  decree  dismissing  the  bill  for  want  of 
equity.  The  complainant  below  has  sued  out  a  writ  of  er- 
ror to  bring  the  record  into  review  in  this  court. 
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Plaintiff  in  error  first  insists  that  the  court  erred  in 
directing  a  verdict  upon  the  feigned  issue  made  up  for  sub- 
mission to  the  jury.  The  argument  on  this  point  is,  that 
the  verdict  in  such  case  being  merely  advisory  to  the  chan- 
cellor and  of  an  evidentiary  character,  the  whole  purpose 
of  a  jury  trial  is  defeated  when  the  verdict  is  the  result  of 
an  expressed  direction  of  the  court.  There  might  be  much 
force  in  this  contention  if  the  trial  by  jury  were  a  matter 
of  right  which  the  parties  could  demand  and  which  the 
court  could  not  refuse  to  grant.  But  such  is  not  the  estab- 
lished practice  in  respect  to  the  trial  of  feigned  issues  out 
of  chancery.  It  is  a  matter  entirely  within  the  discretion 
of  the  chancellor,  in  all  chancery  cases  where  a  trial  by  jury 
is  not  specially  provided  for  by  statute,  to  submit  or  refuse 
to  submit  questions  of  fact  to  a  jury,  and  his  discretion  in 
this  regard  continues  throughout  the  entire  hearing  of  the 
cause.  It  follows  that  the  chancellor  has  entire  control  of 
the  issues  until  they  are  finally  settled  by  the  decree  of  the 
court.  The  verdict  of  the  jury  is  merely  for  the  purpose 
of  satisfying  the  conscience  of  the  chancellor,  and  if,  after 
the  trial  is  entered  upon  before  the  jury,  the  evidence  de- 
velops a  state  of  facts  upon  which  the  chancellor  is  satisfied 
to  rest  a  final  decree  without  reference  to  any  verdict  that 
the  jury  might  render,  the  court  may  discharge  the  jury 
without  a  verdict,  or,  as  was  done  in  this  case,  direct  a 
verdict  in  accordance  with  the  court's  views  and  render  a 
decree  accordingly.  In  the  late  case  of  Riehl  v.  Riehl,  247 
111.  475,  this  court  had  occasion  to  consider  and  determine 
the  practice  governing  the  trial  of  feigned  issues  out  of 
chancery,  and  it  was  there  decided  that  any  error  or  irregu- 
larity in  the  proceeding  before  the  jury,  such  as  rulings 
upon  evidence  and  the  like,  is  unimportant  if  upon  a  con- 
sideration of  the  entire  record  there  is  competent  evidence 
sufficient  to  support  the  decree  and  substantial  justice  ap- 
pears to  have  been  done  between  the  parties.  The  error 
now   under  consideration  is  within  the  reasoning  of  the 
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case  above  cited,  and  that  case  is  sufficient  to  justify  the 
action  of  the  court  below  in  withdrawing  the  feigned  is- 
sue from  the  consideration  of  the  jury. 

The  other  assignments  of  error  raise  questions  of  fact. 
It  is  contended  by  plaintiff  in  error  that  the  decree  is  con- 
trary to  the  evidence  relating  to  the  issue  of  fraud  and 
undue  influence.     The  evidence  establishes  the  following 
facts:     At  the  time  of  her  death  Marcianna  Kallas  was  a 
few  months  over  seventy-five  years  of  age.     She  had  been 
a  widow  for  a  number  of  years.     She  held  the  title  to 
three  parcels  of  real  estate  located  in  the  city  of  Chicago, 
on  one  of  which, — that  known  as  the  Cornell  street  prop- 
erty,— she  resided.     She  had  two  sons,  Joseph  and  Frank 
Kallas.     After  his  mother  became  a  widow,  in  the  spring 
of  1903,  Joseph  Kallas  moved  with  his  wife  and  three  chil- 
dren into  the  house  with  his  mother.     In  December,  1903, 
Joseph  Kallas  had  domestic  troubles  which  resulted  in  a 
separation,  and  his  wife  left  the  home  of  Marcianna  Kal- 
las, leaving  her  husband  and  some  of  their  children  at  the 
home  of  Marcianna  Kallas.    Joseph  resided  with  his  mother 
and  took  care  of  her  until  in  1905,  when  he,  on  account  of 
illness,  was  removed  to  a  hospital,  where  he  soon  after  died. 
At  the  time  of  his  death  Joseph  Kallas  left  surviving  him 
his  wife,  Anna  Kallas,  and  three  children,  Lizzie,  Charles 
and  Bertha.     Lizzie  married  a  man  by  the  name  of  De- 
Graff,  and  she  was  complainant  below  and  is  plaintiff  in 
error  in  this  court.     After  the  death  of  Joseph  Kallas,  the 
other  son,  Frank  Kallas,  who  had  separated  from  his  wife, 
went  to  live  with  his  mother.    The  evidence  tends  to  show- 
that  during  the  time  Joseph  resided  with  his  mother  she 
was  not  on  friendly  terms  with  Frank,  and  after  Frank 
moved  into  her  house,  and  after  the  death  of  her  son  Jo- 
seph, there  was  some  feeling  of  animosity  manifested  by 
the  children  of  Joseph  toward  their  grandmother.     Nettie 
Manz,  a  widow,  was  employed  by  Marcianna  Kallas  to  do 
the  general  housework  and  wait  upon  the  old  lady.     For 
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several  months  before  her  death  Marcianna  Kallas  had 
dropsy  and  fatty  degeneration  of  the  heart.  She  was,  how- 
ever, able  to  be  up  all  of  the  time  except  the  last  three  or 
four  weeks  of  her  life.  The  evidence  shows  that  Nettie 
Manz  was  very  kind  to  Mrs.  Kallas,  and  for  several  months 
before  her  death  she  was  the  constant  companion  and  ser- 
vant of  Mrs.  Kallas.  It  was  well  known  to  Mrs.  Kallas 
that  her  son  Frank  and  Nettie  Manz  were  to  be  married  as 
soon  as  Frank  obtained  a  divorce  from  his  former  wife. 
Ralph  I.  Terwilliger  was  a  banker,  real  estate  agent  and 
notary  public.  For  fifteen  years  he  had  been  the  friend 
and  confidential  adviser  of  Mrs.  Kallas  and  of  her  husband 
until  his  death.  The  evidence  shows  that  Marcianna  Kal- 
las desired  to  give  all  of  her  real  estate  to  her  son  Frank 
and  that  she  did  not  intend  that  the  children  of  Joseph 
Kallas  should  receive  any  portion  of  her  estate.  Reasons 
for  this  disposition  of  her  estate  are  disclosed  by  the  evi- 
dence showing  the  coldness  and  indifference  with  which 
the  grandchildren  treated  Mrs.  Kallas.  They  refused  to 
visit  her  or  to  speak  to  her  after  their  father's  death,  al- 
though the  evidence  shows  that  Mrs.  Kallas  frequently  ex- 
pressed the  desire  to  have  her  grandchildren  visit  her  and 
maintain  friendly  relations  one  with  the  other.  After  Mar- 
cianna Kallas  determined  to  dispose  of  her  property  in  the 
manner  above  indicated,  Mr.  Terwilliger  was  sent  for  and 
his  advice  was  sought  and  acted  upon,  which  resulted  in  the 
execution  of  a  deed  to  Nettie  Manz  conveying  all  of  the 
property  involved  in  this  suit,  and  at  the  same  time  and  as 
a  part  of  the  same  transaction  Nettie  Manz  executed  a  deed 
conveying  the  property  to  Frank  Kallas.  Both  of  these 
deeds  were  delivered  to  Mr.  Terwilliger  by  the  grantor, 
with  instructions  to  keep  them  until  the  death  of  the  gran- 
tor and  then  to  have  them  recorded  and  deliver  them  to 
Frank  Kallas.  The  evidence  shows  that  these  instructions 
were  strictly  carried  out.  The  reason  for  making  the  deed 
to  Nettie  Manz  and  having  her   immediately   convey  to 
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Frank  Kallas  is  not  very  apparent  from  the  reading  of  the 
testimony.  This  course  may  have  been  adopted  in  view  of 
probable  litigation  between  Frank  Kallas  and  his  wife,  or  it 
may  have  been  for  some  other  reason.  There  is  no  evi- 
dence whatever  in  this  record  that  tends  to  support  the 
charge  that  the  execution  of  these  deeds  was  procured 
through  fraud  or  undue  influence.  On  the  contrary,  the 
proof  is  clear  that  the  grantor,  after  advising  with  her 
agent  and  confidential  friend,  Terwilliger,  determined  to 
execute  these  deeds,  and  that  she  did  so  freely  and  volun- 
tarily to  carry  out  her  own  desire  to  give  her  son  Frank 
her  property.  The  failure  of  plaintiff  in  error  to  offer  any 
evidence  fairly  tending  to  establish  fraud  or  undue  influ- 
ence warranted  the  trial  court  in  withdrawing  the  issues 
from  the  jury  and  rendering  a  decree  dismissing  the  bill. 

It  is  next  contended  that  there  was  not  a  sufficient  de- 
livery of  the  deed  to  Nettie  Manz  to  pass  the  title  to  her. 
At  the  time  the  deeds  were  executed' and  delivered  to  Mr 
Terwilliger,  Mrs.  Kallas,  the  grantor,  executed  an  escrow 
agreement  which  recited  that  R.  I.  Terwilliger  &  Co.,  bank- 
ers, had  received  from  Marcianna  Kallas  the  two  deeds  in 
question,  which  were  to  be  held  by  said  Terwilliger  &  Co. 
until  the  death  of  Marcianna  Kallas,  and  after  her  death 
to  have  said  deeds  recorded  and  then  to  deliver  the  same 
to  Frank  Kallas.  The  deeds  were  accordingly  placed  in  the 
hands  of  Mr.  Terwilliger  and  kept  by  him  until  after  the 
death  of  the  grantor,  and  then  the  escrow  agreement  was 
carried  out.  The  unconditional  delivery  of  a  deed  to  an 
escrow  holder,  by  which  the  grantor  parts  with  all  control 
and  dominion  over  the  instrument,  with  instructions  to  the 
holder  to  deliver  the  deed  to  the  grantee  after  the  death  of 
the  grantor,  constitutes  a  good  delivery  and  will  pass  the 
title  to  the  grantee.  (Latimer  v.  Latimer,  174  111.  418; 
White  v.  Willard,  232  id.  464.)  Where  a  parent  makes  a 
deed  intending  to  give  the  property  described  to  a  child, 
courts  of  equity  are  strongly  inclined  to  uphold  such  con- 
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veyance,  and  will  regard  the  intention  of  the  grantor  as 
of  more  importance  than  the  mere  manual  possession  of 
the  deed.  {White  v.  Willard,  supra.)  In  Chapin  v.  Nott, 
203  111.  341,  this  court,  on  page  347,  said:  "The  law  has 
a  regard  for  the  relationship  of  the  parties  and  the  motives 
that  are  presumed  to  dictate  such  conveyances  and  the  de- 
gree of  confidence  which  the  parties  standing  in  such  rela- 
tion, as  donors  and  donees  of  valuable  property,  are  pre- 
sumed to  have,  and  in  such  case  the  presumption  of  law  is 
that  there  was  a  delivery,  and  when  brought  in  question  the 
burden  is  upon  the  grantor,  or  those  claiming  adversely  to 
the  donee  or  beneficiary,  to  show  clearly  that  there  was  no 
delivery.,,    See,  also,  Henry  v.  Henry,  215  111.  205. 

Plaintiff  in  error  makes  the  point  that  under  the  escrow 
agreement  the  deed  to  Nettie  Manz  was  never  intended  to 
come  into  her  manual  possession.  This  is  a  matter  of  no 
importance.  When  the  deeds  were  delivered  to  the  escrow 
holder  and  the  grantor  parted  with  all  control  over  them 
the  delivery  was  complete,  and  thereafter  the  escrow  holder 
held  the  deeds  as  the  agent  and  representative  of  those  for 
whose  benefit  the  subsequent  acts  were  to  be  performed. 
In  our  opinion  the  evidence  establishes  a  complete  and 
valid  delivery  of  the  deeds  in  question. 

Plaintiff  in  error  makes  some  complaint  of  the  rulings 
of  the  court  upon  the  admission  and  exclusion  of  certain 
testimony.  We  do  not  deem  these  matters  of  sufficient  im- 
portance to  require  consideration,  since  upon  the  entire 
record  the  court  could  not  have  done  otherwise  than  to  dis- 
miss the  bill.  Any  technical  errors  that  may  have  been 
committed  in  this  regard  would  not  warrant  us  in  revers- 
ing the  decree. 

Finding  no  error  in  the  record  the  decree  of  the  circuit 

court  of  Cook  county  will  be  affirmed.     r>  ^        , 

J  Decree  affirmed. 
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Martha  A.  Westgate,  Appellant,  vs.  Christian  J.  Ohl- 
macher, Appellee. 

Opinion  filed  October  2$,  1011 — Rehearing  denied  Dec.  6,  ipu. 

1.  Boundaries — rule  as  to  boundaries  where  the  original  monu- 
ment is  lost  or  destroyed.  Where  the  original  monument  from 
which  a  plat  was  surveyed  is  lost  or  destroyed,  courts  will  not,  up- 
on uncertain  evidence  or  the  mere  conjecture  of  surveyors,  disturb 
the  boundary  lines  long  established  and  practically  acquiesced  in 
by  the  lot  owners  when  improving  their  lots. 

2.  Same— n*k  where  a  tract  of  land  between  monuments  over- 
runs or  falls  short.  Where  a  tract  of  land  lying  between  fixed 
monuments  is  all  conveyed  in  parcels  and  it  overruns  or  falls  short 
on  actual  measurement,  the  surplus  or  loss  will  be  divided  pro  rata 
among  the  several  lot  owners. 

Appeal  from  the  Circuit  Court  of  DeKaJb  county ;   the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

Fred  B.  Silsbee,  for  appellant. 

Floyd  E.  Brower,  and  C.  D.  Rogers,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  of  ejectment  commenced  by  the  ap- 
pellant, against  the  appellee,  in  the  circuit  court  of  DeKalb 
county,  to  recover  the  possession  of  a  strip  of  land  ten 
inches  in  width  in  lot  3,  block  15,  in  the  original  town 
(now  city)  of  Sycamore,  DeKalb  county,  Illinois.  The 
declaration  was  in  the  usual  form,  and  three  pleas  were 
filed.  The  first  plea  denied  possession  in  the  defendant, 
the  second  plea  denied  that  the  defendant  claimed  title  to 
said  premises,  and  the  third  plea  was  a  plea  of  not  guilty. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  has  prosecuted  this  appeal. 

The  original  town  of  Sycamore  was  platted  in  the  year 
1839.  Block  15  contains  four  lots,  and  is  bounded  on  the 
north  by  State  street,  on  the  east  by  Maple  street,  on  the 


Ik  Ml.]  Westgate  v.  Ohlmacher.  539 

south  by  Elm  street  and  on  the  west  by  Somonauk  street. 
Lots  2  and  3  of  block  15  front  upon  Somonauk  street,  and 
according  to  the  original  plat  each  of  said  lots  has  a  front- 
age of  160  feet  upon  Somonauk  street.  Lot  3  in  block  15 
in  the  year  1870  belonged  to  John  Shuld  and  Nathaniel 
Richards.  On  March  24,  1883,  they  sold  the  south  30  feet 
of  the  north  80  feet  of  said  lot  to  Whittemore  and  Bower, 
and  the  appellee  has  acquired  title  to  that  part  of  lot  3  by 
mesne  conveyances.  On  July  31,  1899,  Nathaniel  Rich- 
ards, in  his  own  right  and  as  executor  of  John  Shuld, 
conveyed  the  south  80  feet  of  said  lot  3  to  the  Sycamore 
Hospital  Association,  and  the  appellant  has  acquired  title  to 
that  portion  of  lot  3  by  mesne  conveyances,  and  the  strip  in 
question  lies  upon  the  boundary  line  between  said  tracts. 
The  property  of  the  appellant  is  improved  by  a  substantial 
building,  as  also  are  the  premises  of  the  appellee,  and  the 
contention  of  the  appellant  is  that  the  appellee  is  in  posr- 
session,  with  his  building,  of  a  ten-inch  strip  of  her  land. 
The  monument  from  which  the  original  town  of  Sycamore 
was  platted  was  a  stone  on  the  south-east  corner  of  the 
public  square,  which  is  now  Court  House  Square.  That 
monument  has  been  destroyed  or  lost,  and  the  surveyors 
who  testified  in  this  case, — three  in  number, — were  unable 
to  ascertain  the  location  of  the  monument  from  which  the 
original  survey  was  made  at  the  time  the  original  town  was 
platted,  hence  this  controversy.  At  the  north-west  corner 
of  block  15,  adjoining  State  and  Somonauk  streets,  there 
stands  a  brick  building,  from  the  north-west  corner  of 
which  the  re-surveys,  which  the  appellant  claims  show  title 
in  her  to  said  ten-inch  strip,  were  started.  If,  therefore, 
the  north-west  corner  of  said  building  corresponds  with 
the  north-west  corner  of  said  block  1 5  as  originally  platted, 
according  to  the  theory  of  the  appellant  she  is  entitled  to 
recover  in  this  case,  otherwise  she  is  not. 

Three  separate  surveys  were  made  by  three  surveyors 
with  a  view  of  testifying  in  this  case,  and  each  of  said 
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surveyors  admitted  he  was  unable  to  state  whether  or  not 
the  point  from  which  he  started  his  re-survey, — that  is,  the 
north-west  corner  of  the  building  standing  upon  the  north- 
west corner  of  block  15, — corresponds  with  the  corner  of 
said  block  as  it  was  originally  surveyed.     It  is  manifest, 
therefore,  that  these  re-surveys  are  unreliable.    It  also  ap- 
pears from  two  of  said  re-surveys  of  block  15  that  the 
west  front  of  said  block.  15  overruns,  the  re-surveys  show- 
ing a  frontage  of  block  15  upon  Somonauk  street  between 
the  north-west  corner  of  said  brick  building  and  the  side- 
walk upon  Elm  street  to  be  321   feet  and  9^2  inches,  in- 
stead of  320  feet,  according  to  the  original  survey  and 
plat.     It  is  obvious  if  three  surveyors  who  were  upon  the 
ground  were  unable  to  determine  the  proper  location  of  the 
north-west  corner  of  block  15  as  said  block  was  originally 
platted,  that  it  is  not  reasonable  to  expect  that  this  court 
can  determine  the  proper  location  of  the  north-west  corner 
of  said  block  15  from  the  testimony  of  said  surveyors.    We 
think,  therefore,  that  the  appellant  has  failed  in  this  court, 
as  she  failed  in  the  trial  court,  to  establish  where  the  true 
boundary  line,  according  to  the  original  plat,  lies  between 
her  land  and  the  land  of  the  appellee  or  that  the  appellee 
is  in  possession  of  a  portion  of  her  land.     It  is  clear,  in 
any  event,  that  the  appellee  is  not  in  possession  of  any 
more  land  than  he  is  entitled  to  under  his  deed.    His  deed 
calls  for  30  feet  frontage  upon  Somonauk  street,  and  the 
evidence  shows  that  he  is  only  in  possession  of  29  feet  and 
a  fraction.    It  is  also  clear  if  the  proper  line  of  Elm  street 
is  at  the  north  line  of  the  sidewalk  on  that  street,  which 
seems  very  probable  from  the  evidence,  that  the  appellant 
is  in  possession  of  more  land  than  she  is  entitled  to  by  her 
deed.     The  most  that  can  be  said  of  this  case  is  that  it  is 
one  of  a  disputed  boundary  line,  and  that  it  is  impossible, 
from  the  evidence,  to  tell  where  the  true  line  is  between 
appellant's  and  appellee's  holdings,  by  reason  of  the  fact 
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that  the  original  monument  from  which  the  town  was  plat- 
ted has  been  lost  or  destroyed. 

In  case  of  a  disputed  boundary  line  in  a  town,  city  or 
village,  where  the  monument  from  which  the  town,  city  or 
village  wras  platted  is  lost  or  destroyed,  the  courts  ought  not 
to  disturb  boundary  lines  between  lot  owners  which  have 
been  acquiesced  in  for  years  and  upon  which  the  lot  own- 
ers have  erected  improvements,  upon  uncertain  evidence, 
or  upon  the  mere  conjecture  of  a  surveyor  or  a  number  of 
surveyors  who  have  made  a  re-survey  of  the  town,  city  or 
village,  and  who  admit  upon  the  witness  stand,  as  was 
admitted  by  the  surveyors  who  re-surveyed  block  15,  that 
they  did  not  know  and  could  not  tell  whether  the  point 
from  which  the  re-survey  started  corresponded  with  the 
point  from  which  the  original  survey  was  made.  It  is  un- 
doubtedly true  that  the  determination  of  the  location  of  a 
disputed  boundary  line  is  usually  a  question  of  fact,  and 
manifestly  such  is  the  case  here;  and  wrhere  the  monument 
from  which  the  original  plat  was  made  is  lost  or  destroyed, 
the  supposed  boundary  lines  practically  acquiesced  in  by  the 
owners  of  lots  in  the  municipality,  as  evidenced  by  their 
conduct  in  building  houses,  business  blocks,  fences,  etc., 
should,  in  a  case  of  doubt,  control.  Mr.  Justice  Cooley,  in 
Diehl  v.  Zanger,  39  Mich.  601,  in  a  case  upon  the  facts 
very  much  like  the  case  at  bar,  on  page  604  said :  "This 
litigation  grows  out  of  a  new  survey  recently  made  by  the 
city  surveyor.  This  officer,  after  searching  for  the  original 
stakes  and  finding  none,  has  proceeded  to  take  measure- 
ments according  to  the  original  plat  and  to  drive  stakes  of 
his  own.  According  to  this  survey  the  practical  location  of 
the  whole  plat  is  wrong  and  all  the  lines  should  be  moved 
between  four  and  five  feet  to  the  east.  *  *  *  When  an 
officer  proposes  thus  dogmatically  to  unsettle  the  landmarks 
of  a  whole  community,  it  becomes  of  the  highest  import- 
ance to  know  what  has  been  the  basis  of  his  opinion.  The 
record  in  this  case  fails  to  give  any  explanation,  but  the 
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reasonable  inference  is  that  the  surveyor  has  reached  his 
conclusion  by  first  satisfying  himself  what  was  the  initial 
point  of  Mr.  Campau's  survey,  and  then  proceeding  to  sur- 
vey out  the  plat  anew  with  that  as  his  starting  point.  Of 
course,  by  this  method,  if  no  mistake  is  made,  there  is  no 
difficulty  in  ascertaining  with  positive  certainty  where,  ac- 
cording to  Mr.  Campau's  plat,  the  original  street  and  lot 
lines  ought  to  have  been  located,  and  apparently  the  sur- 
veyor has  assumed  that  that  was  all  he  had  to  do.  Noth- 
ing is  better  understood  than  that  few  of  our  early  plats 
will  stand  the  test  of  a  careful  and  accurate  survey  without 
disclosing  errors.  This  is  as  true  of  the  government  sur- 
veys as  of  any  others,  and  if  all  the  lines  were  now  subject 
to  correction  on  new  surveys,  the  confusion  of  lines  and 
titles  that  would  follow  would  cause  consternation  in  manv 
communities.  Indeed,  the  mischiefs  that  must  follow  would 
be  simply  incalculable,  and  the  visitation  of  the  surveyor 
might  well  be  set  down  as  a  great  public  calami ty." 

We  think  the  statements  of  Judge  Cooley  applicable  to 
the  case  at  bar.     To  permit  a  re-location  of  the  lines  di- 
viding the  property  fronting  upon  Somonauk  street  (which 
would  involve  the  adjoining  blocks  and  streets)  would  be 
to  unsettle  the  title  and  boundary  lines  of  the  entire  part 
of  the  city  of  Sycamore  in  which  block  15  is  located.    We 
are  well  satisfied  from  the  evidence  found  in  this  record 
that  the  appellant  wholly  failed  to  make  out  a  case;    that 
even  if  it  were  conceded  that  the  north-west  corner  of  the 
brick  building  upon  the  north-west  corner  of  block  15  cor- 
responds with  the  location  of  that  corner  of  said  block  ac- 
cording to  its  original  location  upon,  the  plat,  the  west  front 
of  that  block  overruns  to  such  an  extent  that  the  appellant 
now  has  more  land  in  her  possession  than  her  deed  calls 
for ;   and  it  has  been  held  in  this  State  that  where  a  tract 
of  land  lying  between  monuments  is  all  conveyed  in  par- 
cels and  it  overruns  or  falls  short,  the  surplus  or  loss  will 
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be  divided  pro  rata  among  the  several  lot  owners.    Ely  v. 

Brown,  183  111.  575. 

Finding  no  reversible  error  in  this  record  the  judgment 

of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Patrick  O'DonnEij,,  Admr.,  Defendant  in  Error,  vs.  The 
Erie  Railroad  Company,  Plaintiff  in  Error. 

Opinion  Hied  October  25,  ipi  1— -Rehearing  denied  Dec.  6,  1911. 

1.  Master  and  servant — when  master  is  liable  for  an  injury  to 
servant.  The  master  is  liable  for  an  injury  to  its  servant  caused 
by  its  negligence  in  failing  to  detach  the  crank  from  a  windlass 
which  was  supporting  a  heavy  load,  where  the  evidence  tends  to 
show  that  the  servant,  while  engaged  in  his  duties,  fell  against  the 
crank,  causing  the  dog  to  slip  from  the  ratchet  and  release  the  load, 
with  the  result  that  the  crank  revolved  rapidly  and  with  great  force 
and  inflicted  fatal  injuries  upon  him. 

2.  Instructions — when  refusal  of  instruction  is  not  reversible 
error.  Refusal  of  an  instruction  stating  that  if  the  deceased  ser- 
vant "jumped  upon  the  handle  of  a  certain  machine  while  he  was 
playing  and  was  not  then  and  there  doing  any  work  required  of  him 
by  the  defendant,  and  he  was  then  and  there  killed  by  reason  of 
said  handle  turning  round,  then  you  should  find  the  defendant  not 
guilty,"  is  not  reversible  error,  where  the  plaintiff  asked  no  instruc- 
tions and  those  given  at  the  defendant's  request  included  the  prin- 
ciple announced  in  such  refused  instruction. 

3.  The  court  reviews  the  evidence  in  this  case,  and  holds  that  it 
tends  to  show  that  the  deceased  servant  was  engaged  in  performing 
his  duties  and  was  rightfully  at  the  place  where  he  met  his  death ; 
that  he  was  not,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence, and  tli at  he  came  to  his  death  as  the  result  of  negligence  by 
the  defendant. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 
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W.  O.  Johnson,  Buu<  &  Johnson,  and  Morse  Ives, 
for  plaintiff  in  error. 

Theodore  G.  Case,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  in  the  circuit 
court  of  Cook  county  to  recover  damages  for  the  death  of 
the  defendant  in  error's  intestate,  Arthur  Krause,  alleged 
to  have  been  caused  by  the  negligence  of  the  plaintiff  in 
error.  A  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant  in  error  for  the  sum  of  $2000,  which 
judgment  has  been  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  the  record  has  been  removed  into  this 
court  for  further  review  by  writ  of  certiorari. 

Two  reasons  are  urged  in  this  court  as  grounds  of  re- 
versal :  ( I )  The  court  erred  in  denying  the  motion  of  the 
defendant,  made  at  the  close  of  all  the  evidence,  for  a  di- 
rected verdict;  and  (2)  the  court  erred  in  refusing  to  give 
to  the  jury  defendant's  sixth  offered  instruction. 

The  declaration  consisted  of  three  counts.     Each  count 
alleges  that  defendant  was  possessed  of  a  certain  freight 
house  and   dock   near  the  Washington   street  bridge,   in 
Chicago,  and  was  using  a  certain  tramway  machine,  which 
consisted  of  a  certain  crank,  dog,  ratchet,  and  divers  other 
pieces  of  mechanism ;   that  the  dog  was  for  the  purpose  of 
holding  the  machine  motionless  and  preventing  the  crank 
thereof  from  revolving;    that  the  crank  was  so  fitted  that 
it  could  be  removed  and  laid  to  one  side;    that  the  dog, 
and  the  pin  which  held  it,  were  in  a  worn,  defective  and 
dangerous  condition,  which  was  unknown  to  Krause  but 
was  known  to  the  defendant;   that  Krause  was  a  servant 
of  the  defendant,  employed  in  its  office  upon  its  said  prem- 
ises;  that  Krause  in  his  lifetime  was  rightfully  being  and 
working  around  said  machine  in  the  performance  of  his  du- 
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ties.    The  first  count  alleged  that  the  defendant  negligently 
failed  to  keep  the  crank,  dog  and  pin  of  said  machine  in  a 
reasonably  sa'fe  condition,  by  reason  whereof  the  dog,  fail- 
ing to  hold  said  machine  motionless,  released  it  and  caused 
said  crank  to  revolve  rapidly  and  strike  said  Krause  and 
Ncause  his  death.    The  second  count  alleged  that  the  defend- 
ant negligently  failed  to  remove  the  crank  from  said  ma- 
chine and  the  machine  suddenly  started  and  caused  said 
crank  to  revolve  rapidly  and  strike  said  Krause  and  cause 
his  death;   and  the  third  count  alleged  that  the  defendant 
negligently  failed  to  povide  said  Krause  with  a  reasonably 
safe  place  to  work;   that  it  permitted  said  dangerous  ma- 
chine to  be  upon  its  premises ;   that  said  machine  suddenly 
started,  causing  the  crank  to  revolve  rapidly  and  strike  said 
Krause  and  cause  his  death.    The  general  issue  was  pleaded. 
The  facts,  in  brief,  are  as  follows :    The  defendant  was 
possessed  of  a  twro-story  building  situated  on  the  west  side 
of  Market  street,  a  north  and  south  street,  and  extending 
from  Randolph  street  to  Washington  street,  east  and  west 
streets,  in  the  city  of  Chicago,  and  abutting  in  thfe  rear  upon 
a  dock  seventeen  feet  wide,  which  adjoined  the  Chicago 
river,  which  building  was  used  as  a  storehouse  in  which  to 
store  freight.     About  midway  of  the  building,  north  and 
south,  on  the  west  side,  on  the  first  floor,  there  was  a  door 
some  ten  feet  in  width,  which  opened  upon  the  dock,  and 
which  was  connected  with  the  river  by  a  heavy  platform 
some  twelve  feet  wide,  which  platform  was  lowered  and 
raised  to  correspond  with  the  height  of  boats  from  which 
freight  was  being  loaded  and  unloaded,  and  which  platform 
was  raised  and  lowered  by  means  of  a  windlass  operated 
by  ail  iron  crank.    On  each  side  of  the  platform  were  situ- 
ated two  large  posts  about  midway  between  the  building 
and  the  river,  and  the  windlass  was  attached  to  the  south 
post,  some  three  feet  from  the  floor  of  the  dock,  the  iron 
crank  being  of  sufficient  size,  strength  and  length  to  enable 
four  men  to  operate  the  windlass.     The  windlass  had  two 
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cog-wheels,  and  a  dog  was  so  arranged  as  to  drop  into  a 
ratchet  and  prevent  the  windlass  from  turning  back  when 
the  platform  was  raised  above  the  dock,  and  when  the  plat- 
form was  not  in  use  the  crank  of  the  windlass  was  removed. 
There  is  evidence  in  the  record  tending  to  show  the  wind- 
lass was  out  of  repair,  the  dog  working  too  loose  in  the 
ratchet,  and  the  crank  was  not  removed,  although  the  plat- 
form was  raised  and  not  in  use,  but  the  weight  of  the  plat- 
form was  left  in  such  position  that  it  was  supported  by 
the  windlass.    Krause,  at  the  time  of  his  death,  was  fifteen 
years  and  nine  months  of  age,  and  had  for  some  time  been 
in  the  employ  of  the  defendant  as  an  office  boy,  the  office 
of  the  defendant  being  situated  in  the  south-east  corner  on 
the  second  floor  of  the  building,  it  being  the  duty  of  Krause 
to  run  errands,  copy  letters,  and  do  whatever  he  was  di- 
rected to  do  in  and  about  the  premises  by  his  superiors. 
At  about  ii  150  in  the  forenoon  of  the  30th  of  June,  1905, 
he  was  called  into  the  inner  office  and  immediately  re-ap- 
peared in  the  main  office  with  a  paper  in  his  hand  and  went 
to  the  firsf  floor  and  out  on  to  the  dock,  at  a  door  in  the 
west  side  of  the  building,  situated  south  of  the  place  where 
he  was  injured.     He  was  thereafter  observed  going  north, 
with  the  paper  in  his  hand.    When  he  reached  the  platform 
he  jumped  upon  a  wooden  horse  standing  near  the  post 
to  which  the  windlass  was  attached  and  from  the  horse  he 
jumped  toward  the  platform.     He  attempted  to  catch  hold 
of  the  post,  which  was  decayed  and  gave  way,  and   he 
landed  upon  the  crank  of  the  windlass,  which  revolved  rap- 
idly, striking  him  and  breaking  his  legs  and  crushing  his 
skull,  from  the  effects  of  which  injuries  he  instantly  died. 
It  is  first  contended  that  the  trial  court  erred  in  declin- 
ing to  take  the  case  from  the  jury  at  the  close  of  all  the  evi- 
dence,— first,  because  the  evidence  shows  that  the  defendant 
owed  no  duty  to  Krause  at  the  time  he  was  injured;    and 
secondly,  because  he  was  guilty  of  contributory  negligence 
in  jumping  from  the  wooden  horse  upon  the  crank  of  the 
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windlass.  The  evidence  clearly  tended  to  show  that  it  was 
the  duty  of  Krause  to  go  to  all  parts  of  the  premises  occu- 
pied by  the  defendant  in  the  performance  of  the  service  for 
which  he  was  employed ;  that  he  frequently  went  upon  and 
along  the  dock  with  freight  bills,  and  for  other  purposes, 
when  boats  were  being  loaded  or  unloaded.  It  also  ap- 
peared that  not  more  than  two  minutes  before  he  was  killed 
he  left  the  office  of  the  defendant  with  a  paper  in  his  hand, 
which  he  had  received  in  the  inner  office  and  which  he  held 
in  his  hand  at  the  time  of  his  death,  and  while  it  was  not 
shown  what  the  paper  was  or  where  he  was  going  at  the 
time  he  was  killed,  we  are  of  the  opinion  that  the  jury  were 
justified  in  inferring,  from  the  evidence,  that  he  was  at 
that  time  acting  in  the  line  of  his  duty  and  was  engaged  in 
transacting  the  business  of  the  defendant  in  accordance  with 
the  terms  of  his  employment.  The  declaration  averred  that 
Krause  was  rightfully  at  the  place  and  was  performing  his 
duty  at  the  time  he  was  killed,  and  those  averments  of  the 
declaration,  we  think,  the  evidence  fairly  tends  to  sustain. 
It  was  manifestly  negligence  for  the  defendant  to  maintain 
upon  its  premises  a  loaded  windlass,  which  had  attached 
thereto  a  heavy  iron  crank  which  was  secured  from  revolv- 
ing by  a  defective  dog,  which  by  a  slight  jar  might  be  dis- 
placed and  the  crank  of  the  windlass  released  and  caused 
to  revolve  with  great  force  and  rapidity.  We  are  therefore 
of  the  opinion  the  court  did  not  err  in  submitting  to  the 
jury  the  question  whether  Krause,  when  killed,  was  in  a 
place  upon  the  premises  of  the  defendant  where  he  had  the 
right  to  be,  and  at  that  time  was  in  the  performance  of  a 
duty  which  he  owed  to  the  defendant.  It  was  the  duty  of 
defendant  to  see  that  the  place  which  it  furnished  Krause 
in  which  to  do  his  work  was  reasonably  safe.  Neither  can 
it  be  held,  as  a  matter  of  law,  that  Krause,  in  view  of  the 
evidence  found  in  this  record,  was  guilty  of  such  contribu- 
tory negligence  at  the  time  he  was  killed  as  would  be  a 
bar  to  this  action. 
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The  only  eye-witness  to  the  accident  was  a  colored  man 
by  the  name  of  Burke,  who  was  in  the  employ  of  the  de- 
fendant, and  he  was  standing  north  of  the  platform  where 
Krause  was  killed,  some  one  hundred  and  twenty   feet. 
Burke  testified,  in  chief,  that  he  observed  Krause  going 
north  along  the  dock;    that  he  had  a  paper  in  his  hand; 
that  "he  was  playing  along  the  dock ;"  that  he  jumped  upon 
the  wooden  horse;    that  he  had1  to  give  something  of  a 
spring  to  get  on  to  the  horse;   that  he  "jumped  from  the 
horse  and  landed  on  the  crank ;"    that  the  crank  immedi- 
ately revolved  several  times  and  Krause  was  struck  by  the 
crank  and  killed.    When  the  evidence  of  this  witness,  as  a 
whole,  is  considered,  it  is  quite  evident  Burke  did  not  mean 
to  state  that  Krause  was  playing  on  the  dock  in  the  sense 
that  he  was  loitering  or  neglecting  his  duties,  but  he  prob- 
ably intended  to  convey  the  idea  that  he  was  running.    He 
further  says  in  his  evidence  that  when  he  jumped  from  the 
horse  he  caught  hold  of  the  post,  which  was  rotten  at  the 
top,  and  he  could  not  hold  on  to  it,  and  he  struck  the  crank. 
We  think  the  fair  inference  to  be  drawn  from  the  testi- 
mony of  Burke,  when  taken  in  connection  with  the  other 
facts  proven  in  the  case,  is  that  Krause  was  passing  north 
along  the  dock  to  deliver  a  message  or  perform  the  errand 
with  which  or  upon  which  he  had  been  dispatched  from  the 
office ;  that  when  he  reached  the  platform,  which  must  have 
been  some  height  above  the  floor  of  the  dock,  he  intended 
to  climb  upon  the  platform  with  a  view  to  cross  over  it ; 
that  in  so  doing  he  first  jumped  upon  the  wooden  horse  and 
from  there  intended  to  jump  to  the  platform,  and  in  at- 
tempting to  make  the  leap  he  fell  and  struck  upon  the  crank 
of  the  windlass;   that  the  jar  caused  the  dog  to  slip  in  the 
ratchet,  which  released  the  crank  and  the  weight  of  the  plat- 
form caused  it  to  revolve,  and  he  was  struck  by  the  crank 
and  killed.    It  is  impossible  to  say,  as  a  matter  of  law,  that 
Krause  should  have  climbed  upon  the  platform  in  some 
other  way;    that  by  getting  upon  the  horse  and  jumping 
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from  the  horse  to  the  platform  he  was  guilty  of  such  con- 
tributory negligence  as  to  bar  recovery.  It  is  too  clear  for 
argument  that  the  weight  of  the  platform  was  supported  by 
the  windlass,  otherwise  when  the  dog  was  released  the  crank 
of  the  windlass  would  not  have  revolved  rapidly.  If  the 
dog  had  been  in  proper  repair  and  properly  adjusted  to  the 
ratchet,  or  the  crank,  as  was  usual,  had  been  removed,  or 
the  post  had  not  been  rotten,  no  injury  would,  perhaps, 
have  resulted  from  the  manner  in  which  Krause  attempted 
to  cross  the  platform.  In  any  event,  the  question  whether 
Krause  was  guilty  of  such  contributory  negligence  as  to 
defeat  a  recovery,  by  reason  of  the  manner  in  which  he 
attempted  to  cross  the  platform,  was  a  question  of  fact 
for  the  jury.  It  is  our  opinion  the  court  did  not  err  in 
declining  to  take  the  case  from  the  jury. 

The  defendant's  sixth  offered  instruction  reads  as  fol- 
lows : 

"If  you  believe,  from  the  evidence,  that  the  deceased, 
Arthur  Krause,  jumped  upon  the  handle  of  a  certain  ma- 
chine while  he  was  playing  and  was  not  then  and  there 
doing  any  work  required  of  him  by  the  defendant,  arid  he 
was  then  and  there  killed  by  reason  of  said  handle  turning 
round,  then  you  should  find  the  defendant  not  guilty. " 

The  plaintiff  asked  no  instructions,  and  five  instructions 
were  given  on  behalf  of  the  defendant.  By  the  first  in- 
struction the  jury  were  advised  that  the  plaintiff  could  not 
recover  unless  Krause  was  himself  free  from  negligence. 
By  the  second,  if  the  death  of  Krause  was  the  result  of  an 
accident  there  could  be  no  recovery.  By  the  fourth,  that 
the  defendant  owed  no  duty  to  furnish  Krause  a  safe  place 
in  which  to  work  when  he  was  away  from  his  place  of 
employment,  and  that  if  he  was  at  a  place  where  his  duties 
did  not  require  him  to  be  at  the  time  he  was  injured  he 
could  not  recover.  The  given  instructions  fully  cover  all 
the  law  of  the  case,  and  include  the  principle  announced  in 
the  refused  instruction  that  if  Krause  negligently  jumped, 
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while  at  play,  upon  the  handle  of  the  windlass  he  could  not 
recover,  which  was  the  only  material  principle  which  the 
court  was  asked  to  give  to  the  jury  by  that  instruction,  and 
the  instruction  might  properly  have  been  refused  on  the 
ground  it  was  covered  by  the  other  given  instructions.  The 
refusal  of  the  defendant's  sixth  offered  instruction  does  not 
constitute  reversible  error. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Nellie  Eulalia  McCutcheon  et  al.  Appellants,  vs.  The 
Pullman  Trust  and  Savings  Bank  et  aL  Appellees. 

Opinion  Hied  October  25,  10 11 — Petition  stricken  Dec.  6,  ipu. 

1.  Wills — heir  may  invoke  jurisdiction  of  equity  to  construe 
will  though  he  denies  validity  of  trust.  The  right  to  invoke  the 
jurisdiction  of  a  court  of  equity  to  construe  a  will  creating  a  trust 
is  not  confined  to  the  trustees  but  extends  to  the  cestuis  que  trust- 
ent  and  others  interested,  including  an  heir  who  denies  the  valid- 
ity of  the  trust. 

2.  Same — rule  where  a  will  is  susceptible  of  two  constructions. 
Where  a  will  is  susceptible  of  two  constructions,  one  of  which  will 
render  it  valid  and  the  other  void,  the  courts,  if  they  can  do  so 
without  violating  the  testator's  intention,  will  adopt  the  construc- 
tion which  will  render  the  will  valid. 

3.  Same — effect  of  rule  against  perpetuities.  The  rule  against 
perpetuities  declares  no  interest  subject  to  a  condition  precedent  is 
good  unless  the  condition  must  be  fulfilled,  if  at  all,  within  twenty- 
one  years  after  some  life  in  being  at  the  creation  of  the  interest. 

4.  Same — when  a  trust  provision  does  not  violate  rule  against 
perpetuities.  A  clause  creating  a  trust  does  not  violate  the  rule 
against  perpetuities  even  though  it  provides  that  the  title  to  the 
real  estate  shall  vest  in  the  trustees  upon  die  order  of  the  dis- 
charge of  the  executor  having  been  entered,  (which  might  never 
be  done,)  where  it  also  fixes  a  definite  time  for  the  termination  of 
the  trust  and  directs  the  trustees  to  make  distribution  at  that  time, 
as  in  such  case  the  title  will  vest  in  the  trustees  for  the  purpose  of 
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making  distribution,  whether  the  order  discharging  the  executor 
has  been  entered  or  not. 

5.  Same — when  executor  is  entitled  to  collect  income  from  real 
estate.  A  clause  in  a  will  empowering  the  executor,  until  dis- 
charged, to  mortgage  or  sell  any  or  all  the  real  estate  and  re-invest 
the  same,  and  to  invest  all  the  income  arising  from  the  estate  over 
and  above  the  amount  necessary  to  pay  the  bequests  or  annuities 
to  be  paid  to  the  beneficiaries,  authorizes  the  executor,  until  dis- 
charged, to  collect  the  income  from  the  estate,  both  real  and  per- 
sonal, and  to  invest  the  surplus  after  paying  the  bequests  and  an- 
nuities, even  though  there  is  no  specific  devise  of  the  real  estate 
to  the  executor. 

Dunn,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Gustave  Nelson,  (Carl  V.  Wisner,  of  counsel,)  for 
appellants. 

Albert  M.  Kales,  and  James  A.  Donnelly,  for  ap- 
pellee Henry  VanderSyde. 

■ 

Frederic  R.  DeYoung,  and  G.  M.  Peters,  (William 
Burry,  of  counsel,)  for  other  appellees. 

Per  Curiam:  Goris  VanderSyde  died  May  12,  1909, 
owning  personal  property  and  real  estate  in  Cook  county, 
where  he  had  lived,  and  leaving  a  will,  which  was  admitted 
to  probate.  He  left  a  widow  surviving,  him,  and  his  heirs 
were  his  two  sons,  Leonard  and  Henry,  his  grand-daughter 
Nellie  Eulalia  McCutcheon,  the  daughter  of  a  deceased 
daughter,  and  his  grandchildren  Earl  G.  VanderSyde  and 
Ellen  VanderSyde,  the  children  of  a  deceased  son.  The 
grandchildren  being  minors,  Henry  VanderSyde  was  ap- 
pointed their  guardian,  and  on  November  2,  1909,  filed  a 
bill  on  their  behalf  and  in  their  names  in  the  circuit  court 
of  Cook  county  against  the  widow  and  sons  of  Goris  Van- 
derSyde, the  Pullman  Trust  and  Savings  Bank  as  the  exec: 
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utor  of  his  will,  and  the  Pullman  Trust  and  Savings  Bank, 
George  Dalenberg  and  Peter  Dalenberg  as  trustees  under 
said  will,  for  an  accounting  of  the  rents  and  profits  of  the 
real  estate  collected  by  the  executor,  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  said  real  estate,  an  in- 
junction restraining  the  executor  from  collecting  the  same, 
and  for  a  decree  declaring  the  will  inoperative  and  void  as 
to  said  real  estate.  The  widow  and  the  son  Henry  filed 
an  answer  jointly,  which  neither  admitted  nor  denied  the 
allegations  of  the  bill.  The  other  defendants  filed  a  joint 
general  demurrer  to  the  bill,  which  was  sustained,  the  bill 
was  dismissed  and  the  complainants  appealed. 

The  bill  alleges  that  the  testator  made  no  valid  disposi- 
tion of  his  real  estate,  and  that  his  will  is  void,  in  law,  be- 
cause in  violation  of  the  rule  against  perpetuities.  After 
providing  for  the  payment  of  testator's  debts  and  funeral 
expenses  and  certain  legacies,  the  will,  by  clauses  6  to  n, 
inclusive,  directs  the  payment  by  his  executors  until  their 
discharge,  and  thereafter  by  his  trustees  subsequently 
named,  of  annuities  to  his  widow,  sons  and  grandchildren, 
and  defines  the  powers  conferred  and  duties  imposed  upon 
the  executor  and  the  trustees.  It  is  the  twelfth  clause  of 
the  will  which  fnakes  the  final  disposition  of  all  of  the  tes- 
tator's estate,  and  that  clause  is  as  follows : 

"Twelfth — As  soon  as  all  my  debts,  funeral  expenses 
and  the  bequests  mentioned  in  paragraphs  4  and  5  shall  have 
been  fully  paid  and  the  semi-annual  payments  which  shall 
have  become  due  for  a  period  of  one  year  after  my  death 
under  the  provisions  hereinabove  named  have  been  fully 
paid  by  my  executor,  such  executor  shall  deliver  and  pay- 
over  to  the  Pullman  Trust  and  Savings  Bank,  George  Da- 
lenberg and  Peter  Dalenberg,  as  trustees,  all  my  personal 
property  then  remaining  in  its  hands  as  such  executor  and 
shall  apply  for  its  discharge  as  such  executor,  and  immedi- 
ately upon  the  order  of  discharge  having  been  entered,  the 
title  to  all  my  real  estate  remaining  unsold  shall  thereupon 
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immediately  vest  in  the  said  trustees,  to  have  and  to  hold 
to  them,  and  the  survivor  of  them,  and  to  their  successors 
in  trust,  in  trust  for  the  uses  and  purposes  herein  set  forth ; 
and  I  hereby  authorize  my  executor  until  the  time  of  its 
discharge,  and  my  said  trustees  thereafter,  to  make,  exe- 
cute, acknowledge  and  deliver  each  and  every  instrument  in 
writing,  whether  under  seal  or  otherwise,  which  may  be- 
come necessary  in  the  performance  of  the  trusts  hereby 
conferred  upon  them;  and  my  said  trustees  shall  continue 
to  hold  the  title  to  the  said  trust  estate  which  shall  remain 
in  their  hands,  in  whatsoever  form  it  may  be,  until  the 
death  of  my  said  wife  and  for  a  period  of  at  least  ten  years 
after  my  death.  At  the  end  of  ten  years  after  my  death, 
if  my  wife  be  not  then  living,  and  immediately  after  her 
death,  if  she  shall  survive  me  more  than  ten  years,  my 
said  trustees  shall  divide  all  my  said  estate  then  remaining 
in  their  hands  into  four  equal  parts,  and  shall  deliver  one 
part  to  my  son  Leonard,  one  part  to  my  son  Henry,  one 
part  to  my  grandchild  Nellie  Eulalia  McCutcheon,  (daugh- 
ter of  my  deceased  daughter,  Nellie  McCutcheon,)  and  the 
remaining  part  in  two  equal  portions  to  my  grandchildren 
Earl  G.  and  Ellen,  (Children  of  my  deceased  son,  George,) 
and  in  case  any  of  said  above  named  beneficiaries  shall 
have  died  before  the  said  time  of  distribution,  his  or  her 
share  shall  be  given  to  his  or  her  descendants.  In  case,  at 
the  time  of  the  distribution  above  provided  for,  my  trustees 
shall  deem  it  to  the  best  interests  of  my  son  Henry  that 
said  trustees  should  continue  to  hold  his  share  in  trust, 
they  shall  have  full  power  to  do  so.  This  shall  rest  en- 
tirely in  the  discretion  of  my  said  trustees,  and  they  shall 
in  that  case  retain  such  share  or  shares  and  pay  the  entire 
income  therefrom  to  Henry  so  long  as  he  lives  or  so  long 
as  said  trustees  shall  deem  it  to  the  best  interests  of  said 
son  that  his  share  be  withheld  from  him,  full  power  being 
given  to  my  said  trustees  to  pay  over  the  said  share  of  said 
Henry  at  any  time  after  the  time  of  general  distribution 
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that  they  deem  it  to  be  for  his  best  interests,  and  in  case 
they  do  not  pay  over  his  "share  but  continue  to  hold  the 
same  until  his  death,  they  shall  immediately  upon  his  death 
pay  the  income  thereof  to  his  wife  in  semi-annual  payments 
during  her  lifetime,  and  after  her  death  the  share  of  my 
son  Henry  shall  be  divided  among  my  legal  heirs  per  stirpes 
and  not  per  capita,  as  hereinbefore  provided." 

It  is  alleged  that  the  widow  has  renounced  the  provi- 
sions of  the  will  in  her  favor;  that  the  Pullman  Trust  and 
Savings  Bank,  as  executor,  has  collected  a  large  amount  of 
rents  from  said  real  estate,  has  refused  to  account  for  the 
same,  and  has  notified  the  tenants  that  it,  alone,  has  au- 
thority to  collect  the  rents. 

A  preliminary  question  is  presented  by  the  claim  of  the 
appellees  that  the  circuit  court  did  not  have  jurisdiction 
of  the  subject  matter  of  the  suit  because  the  sole  question 
of  the  suit  was  to  settle  the  legal  title  to  the  real  estate 
left  by  the  testator.  It  is  insisted  that  an  heir  denying  a 
trust  under  a  will  cannot  invoke  the  jurisdiction  of  a  court 
of  equity  to  determine  its  existence  or  for  the  construc- 
tion thereof.  The  question  was  decided  otherwise  in  Orr  v. 
Yates,  209  111.  222.  The  jurisdiction  of  equity  to  interpret 
wills  arises  out  of  the  general  jurisdiction  of  chancery  over 
trusts,  and  the  right  t6  invoke  this  jurisdiction  is  not  con- 
fined to  trustees  but  extends  also  to  cestuis  que  trustent  and 
others  interested.  In  the  case  cited,  the  bill  was  filed  by  the 
heirs  and  alleged  that  the  trust  attempted  to  be  created  was 
void.  The  prayer  was,  that  the  court  would  construe  the 
will  and  set  aside  that  portion  thereof  which  created  the 
trust  because  of  uncertainty  and  remoteness  and  declare  the 
complainant  to  be  the  owner,  in  fee  simple,  of  the  lands. 
This  court  held  that  an  issue  was  presented  as  to  the  ex- 
istence of  a  trust,  and  that  the  circuit  court  had  jurisdiction 
to  determine  whether  or  not  a  trust  was  created,  and  if  it 
was  created,  to  construe  it. 
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The  chief  contention  of  appellants  is  based  upon  the 
alleged  invalidity  of  the  will  under  the  rule  against  perpe- 
tuities. Under  this  contention  it  is  insisted  that  the  limita- 
tion to  the  trustees  is  too  remote  because  conditioned  upon 
an  event  which  may  not  occur  within  twenty-one  years 
after  the  testator's  death,  viz.,  the  payment  of  the  testator's 
debts,  funeral  expenses  and  bequests,  the  application  of  the 
executor  for  his  discharge  and  the  entry  of  the  order  of 
discharge  of  the  executor. 

The  rule  against  perpetuities  declares  that  no  interest 
subject  to  a  condition  precedent  is  good  unless  the  condition 
must  be  fulfilled,  if  at  all,  within  twenty-one  years  after 
some  life  in  being  at  the  creation  of  the  interest.  A  care- 
ful consideration  of  this  clause  of  the  will  discloses  that 
the  testator  did  not  desire  to  fix  that  period  absolutely  as 
the  time  when  the  title  should  vest  in  the  trustees,  for  he 
further  provided  for  a  period  of  distribution  of  the  estate 
by  the  trustees  among  the  beneficiaries.  That  period  of  dis- 
tribution was  fixed  at  the  end  of  ten  years  after  his  death, 
if  his  wife  be  not  then  living,  or  immediately  after  her 
death  if  she  should  survive  him  more  than  ten  years,  and 
the  trustees  are  specifically  directed  to  divide  the  estate,  in 
the  manner  directed  by  the  will,  at  that  time.  This  provi- 
sion of  the  will  is  not  entirely  consistent  with  the  other 
provision  that  the  title  should  vest  in  the  trustees  upon  the 
order  of  discharge  of  the  executor  having  been  entered. 
These  two  provisions  make  this  clause  of  the  will  suscept- 
ible of  two  constructions,  one  of  which  would  render  it 
valid  and  the  other  void.  Where  a  will  is  susceptible  of 
two  constructions,  one  of  which  will  render  it  valid  and  the 
other  void,  the  courts  will,  if  they  can  without  doing  vio- 
lence to  the  intention  of  the  testator,  adopt  the  construction 
that  will  render  the  will  valid.  (Hcisen  v.  Ellis,  247  111. 
418.)  The  intention  of  the  testator  here  is  plain.  He  de- 
sired to  create  a  trust  which  should  be  terminated  at  the 
end  of  ten  years  after  his  death,  or  if  his  widow  was  then 
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living,  at  the  time  of  her  death.  The  active  duties  of  the 
trustees  consist  of  managing  the  estate  generally,  of  invest- 
ing the  moneys  of  the  estate,  collecting  the  income,  paying 
the  expenses  incident  to  the  management  and  preservation 
of  the  estate  and  of  paying  the  annuities  or  bequests  pro- 
vided for  in  the  will.  These  same  duties  were  imposed 
upon  the  executor  during  its  administration  of  the  estate, 
so  that  the  administration  of  the  trustees  up  to  the  point 
of  distribution  would  be  but  a  continuation  of  that  part  of 
the  administration  of  the  executor.  In  order  that  there 
should  be  no  break  in  the  management  of  the  estate  or  in 
the  scheme  of  the  testator,  he  provided  that  title  should 
vest  in  the  trustees  and  they  should  assume  charge  upon 
the  discharge  of  the  executor.    That  he  intended,  however, 

• 

that  in  no  event  should  the  title  vest  in  the  trustees  until 
the  discharge  of  the  executor  is  negatived  by  the  fact  that 
he  provided  for  a  time  for  the  distribution  of  the  estate, 
with  the  possible  exception  of  the  share  of  his  son  Henry. 
The  duration  of  the  trust  cannot  exceed  the  time  set  for  its 
termination,  and  the  trustees  would  be  unable  to  take  the 
trust  after  the  time  fixed  for  its  termination.  It  would  be 
doing  violence  to  the  intention  of  the  testator  to  construe 
this  whole  clause  to  mean  that  he  had  created  a  perfectly 
valid  trust  which  must  fail  for  the  want  of  a  trustee  to 
perform.  We  think  it  clear  that  the  testator  intended  that 
the  title  should  vest  in  the  trustees  upon  the  discharge  of 
the  executor  in  case  the  executor  should  be  discharged  be- 
fore ten  years  after  his  death  or  before  the  death  of  his 
widow  if  she  should  survive  the  ten-year  period,  and  that, 
in  any  event,  whether  or  not  the  executor  should  then  be 
discharged,  the  title  should  vest  in  the  trustees,  for  the  pur- 
pose of  making  the  distribution  provided  for  by  the  will,  at 
the  time  designated  for  the  termination  of  the  trust.  Un- 
der this  construction  this  clause  of  the  will  does  not  violate 
the  rule  against  perpetuities  but  is  a  valid  devise. 
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It  is  further  contended  that  the  court  erred  in  sustain- 
ing the  demurrer,  for  the  reason  that  the  bill  prayed  for 
an  accounting  of  the  rents  and  profits  from  the  real  estate 
which  had  been  collected  and  retained  by  the  executor.  The 
position  of  appellants  is,  that  as  there  was  a  specific  devise 
of  the  realty  to  take  effect  in  futuro,  and  the  income  was 
not  disposed  of,  in  the  meantime  it  passed  to  the  heirs-at- 
law.  There  is  no  specific  devise  of  the  realty  to  the  execu- 
tor, but  by  the  eleventh  clause  of  the  will  it  is  provided  as 
follows :  "I  hereby  give  my  executor  until  it  shall  be  dis- 
charged, and  my  trustees  hereinafter  named,  thereafter,  full 
power  to  mortgage  or  sell  any  or  all  of  my  real  estate, 
and  to  re-invest  the  same  in  real  estate  loans,  government 
or  municipal,  or  other  good  bonds,  and  to  invest  all  the 
income  arising  from  my  said  estate,  over. and  above  the 
amount  necessary  to  make  said  semi-annual  payments,  in 
real  estate  loans,  government,  municipal  or  other  good 
bonds,  and  I  leave  it  entirely  within  the  discretion  of  my 
executor,  until  its  discharge,  and  in  my  trustees  thereafter, 
as  to  what  investments  shall  be  made."  The  semi-annual 
payments  referred  to  in  this  clause  of  the  will  are  bequests 
or  annuities  made  and  directed  to  be  paid  to  the  beneficiaries 
in  the  will.  By  this  clause  of  the  will  the  executor  was  not 
only  empowered  to  mortgage,  sell  and  convey  the  real  es- 
tate when  necessary,  but  was  empowered  and  directed  to 
collect  all  the  income  arising  from  the  estate,  both  real  and 
personal,  and  to  invest  the  surplus  after  making  the  semi- 
annual payments  provided  for  in  the  will.  Appellants  are 
not  entitled  to  an  accounting. 

The  action  of  the  court  in  sustaining  the  demurrer  and 

dismissing  the  bill  for  want  of  equity  was  proper,  and  its 

decree  is  affirmed.  ^  ^        , 

Decree  affirmed. 

Mr.  Justice  Dunn,  dissenting. 
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The  People  of  the  State  of  Illinois,  Defendant,  in  Er- 
ror, vs.  Benjamin  Briggs  Goodrich,  Plaintiff  in  Error. 

Opinion  Hied  October  25,  ipn — Rehearing  denied  Dec.  6,  1911. 

1.  Criminal  law — alleged  improper  relations  between  prose- 
cuting witness  and  accused  cannot  be  shown.  In  a  prosecution  for 
larceny  and  embezzlement  by  an  agent,  alleged  improper  relations 
between  the  prosecuting  witness  and  the  accused  cannot  be  shown, 
as  such  proof  would  furnish  no  justification  for  the  larceny  nor 
tend  to  show  any  motive  on  the  part  of  the  prosecuting  witness  to 
testify  falsely. 

2.  Samz— what  is  not  such  joint  ownership  of  fund  as  precludes 
embezzlement.  The  mere  fact  that  at  the  time  when  an  agent  took 
and  converted  to  his  own  use  $5000  of  his  principal's  money,  which 
he  took  from  her  safety  deposit  box  in  his  capacity  as  her  deputy, 
the  principal  was  indebted  to  him  for  some  $300  does  not  consti- 
tute the  agent  a  joint  owner  of  the  fund,  such  as  would  preclude 
his  committing  embezzlement  by  using  the  money.  (McElroy  v. 
People,  202  111.  473,  distinguished.) 

3.  Same — the  pronouns  "he"  and  "his"  in  instruction  concern- 
ing the  credibility  of  witnesses  refer  to  both  sexes.  The  pronouns 
"he"  and  "his,"  used  in  an  instruction  stating  that  the  jury  should 
consider  the  circumstances  under  which  any  witness  has  testified: 
his  interest,  if  any,  in  the  outcome  of  the  case;  the  relations  which 
he  bears  to  the  State  or  to  the  defendant,  etc.,  refer  to  both  male 
and  female  witnesses,  and  the  instruction  is  not  prejudicial  even 
though  the  principal  witness  for  the  prosecution  is  a  woman. 

4.  Appeals  and  errors — party  is  required  to  show  in  his  brief 
wherein  ruling  is  erroneous.  The  rule  of  the  Supreme  Court  re- 
quiring a  party  to  show  by  his  brief  the  errors  relied  upon  for 
reversal  does  not  mean  that  he  shall  only  set  out  the  alleged  erro- 
neous rulings,  but  means  that  he  shall  present  his  reasons  to  show- 
wherein  the  ruling  complained  of  is  erroneous. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  William  H.  McSurely,  Judge,  presiding. 

Benjamin  C.  Bachrach,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (Frederick 
Burn  ham,  of  counsel,)  for  the  People. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Benjamin  Briggs  Goodrich,  the  plaintiff  in  error,  was 
convicted  in  the  criminal  court  of  Cook  county  under  an 
indictment  charging  him  with  larceny  and  embezzlement 
and  was  sentenced  to  the  penitentiary  for  an  indefinite  term. 
He  has  brought  the  record  of  the  criminal  court  here  by 
writ  of  error  and  seeks  a  reversal  of  the  judgment  of  con- 
viction. 

The  record  discloses  that  on  October  19,  1908,  Dora 
McDonald,  the  prosecuting  witness,  rented  from  the  Cham- 
ber of  Commerce  Safety  Vault  Company  a  safe  deposit  box 
in  the  vaults  of  that  company  and  on  the  same  day  placed 
therein  $5000  in  currency;  that  she  delivered  one  of  the 
keys  to  the  safe  deposit  box  to  plaintiff  in  error,  who  was 
then,  and  had  been  since  June  8,  1908,  her  general  business 
agent  acting  under  a  power  of  attorney  from  her,  and  di- 
rected the  company  to  allow  him  access  to  the  safe  deposit 
box;  that  she  left  for  Mexico  on  October  28,  1908,  return- 
ing to  Chicago  on  the  16th  of  November,  and  that  while 
she  wras  in  Mexico  plaintiff  in  error  removed  the  $5000 
from  the  safe  deposit  box  and  lost  at  least  $3500  of  it 
speculating  in  steel  stock.  Plaintiff  in  error  testified  that 
his  speculation  in  steel  stock  which  resulted  in  the  loss  of 
the  money  was  made  under  the  direction  of  Mrs.  McDon- 
ald and  on  her  behalf;  that  $3500  of  the  $5000  was  lost 
in  this  manner,  and  that  he  delivered  the  remaining  $1500 
to  her  in  Texas  on  or  about  November  12,  1908.  Mrs. 
McDonald,  on  the  other  hand,  testified  that  before  leaving 
for  Mexico  she  directed  plaintiff  in  error  to  make  certain 
weekly  payments  to  certain  of  her  relatives  and  to  pay  cer- 
tain bills  out  of  the  $5000  during  her  absence  from  the  city, 
but  denied  that  she  authorized  him  to  use  any  portion  of  the 
money  in  speculation  or  in  any  other  manner  than  in  mak- 
ing the  weekly  payments  and  paying  the  bills  mentioned  by 
her  in  her  testimony.     She  further  testified  that  soon  after 
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she  had  reached  Mexico  she  received  telegrams  from  plain- 
tiff in  error  requesting  her  to  return  to  Chicago,  and  that 
she  replied,  by  telegram,  that  she  was  not  then  ready  to  re- 
turn; that  he  then  made  an  appointment,  by  telegram,  to 
meet  her  at  Diaz,  Mexico;  that  immediately  after  his  ar- 
rival at  Diaz  they  crossed  the  Mexican  line  into  Texas,  and 
that  plaintiff  in  error  then  informed  her  that  he  had  stolen 
the  $5000  and  had  lost  it  speculating  in  steel  stock;  that 
he  thereupon  agreed  to  return  to  Chicago  and  to  re-pay  the 
money  in  small  amounts  as  he  should  earn  it ;  that  she  left 
Texas  and  was  to  meet  plaintiff  in  error  in  St.  Louis,  but 
that  when  she  reached  St.  Louis  she  was  handed  a  telegram 
from  him  in  which  he  stated  that  he  did  not  intend  to  re- 
turn to  Chicago.  She  denied  that  he  delivered  $1500,  or 
any  other  sum,  to  her  while  in  Mexico  or  Texas. 

Plaintiff  in  error  having  admitted  taking  the  money  and 
losing  a  large  portion  of  it  speculating  in  steel  stock,  the 
principal  issue  in  the  case,  therefore,  was  whether  Mrs. 
McDonald  authorized  and  directed  him  to  use  the  $5000, 
or  a  portion  thereof,  in  that  manner,  or  whether  the  specu- 
lation was  undertaken  by  plaintiff  in  error  in  his  own  be- 
half, without  the  knowledge  or  consent  of  Mrs.  McDonald. 
The  only  direct  evidence  upon  this  issue  consisted  of  tes- 
timony given  by  plaintiff  in  error  and  Mrs.  McDonald.  He 
testified  that  he  was  directed  to  use  the  money  for  that 
purpose  in  her  behalf.  She  denied  any  such  authority  or 
direction. 

While  in  Texas  the  plaintiff  in  error  wrote  two  letters, 
which,  in  our  opinion,  are  wholly  inconsistent  with  his  in- 
nocence and  which  corroborate  the  testimony  of  Mrs.  Mc- 
Donald upon  the  principal  issue  in  the  case.  One  of  these 
letters,  dated  November  13,  and  addressed  to  his  mother, 
was  as  follows:  "If  you  hear  I  am  down  and  out  finan- 
cially I  don't  want  you  to  blame  Dodo.  As  a  matter  of 
fact,  I  have  given  her  much  the  worst  of  it.  Am  starting 
over  now  and  will  make  good."     It  was  shown  that  the 
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name  "Dodo"  was  one  by  which  the  plaintiff  in  error  fre- 
quently addressed  Mrs.  McDonald  and  that  his  mother  knew 
to  whom  that  name  referred.  After  this  letter  was  written 
plaintiff  in  error  concluded  not  to  send  it  and  left  it  lying 
on  a  table,  where  Mrs.  McDonald  afterwards  found  it  and 
took  it  with  her  to  Chicago,  and  it  was  introduced  in  evi- 
dence upon  the  trial  of  the  cause.  The  other  letter,  also 
introduced  in  evidence  by  the  People,  was  addressed  to  and 
received  by  an  attorney  in  Chicago  who  had  been  repre- 
senting plaintiff  in  error  in  those  matters  in  which  the  latter 
had  been  acting  as  agent  for  Mrs.  McDonald,  and  was,  in 
part,  as  follows:  "Am  in  to  my  limit  with  Mrs.  Mc,  and 
all  because  I  gave  her  the  worst  of  it.  She  is  more  than 
square  and  deserves  better  than  I  gave  her.  She  is  in  bad 
and  needs  money.  Do  the  best  you  can  for  her  and  get 
something  out  of  the  estate  as  soon  as  possible.  *  *  * 
Guess  you  can  figure  out  a  way  to  straighten  this  out.  Tell 
her  I  am  not  as  bad  as  it  might  seem.  As  a  matter  of  fact 
I  have  $32  in  the  world,  and  God  knows  what  I  am  going 
to  do.  At  any  rate  I  shall  drop  off  the  map  until  I  get  a 
start  again  and  will  then  let  you  hear  from  me.  *  *  * 
Don't  think  too  hard  of  me,  Jake,  and  don't  tell  any  of  the 
bunch  what  she  tells  you,  and  fix  things  up  for  me  so  talk 
won't  get  around.  Please  do  the  best  you  can  by  me,  Jake." 
The  estate  referred  to  in  this  letter  was  the  estate  of  Mich- 
ael C.  McDonald,  deceased,  from  which  Dora  McDonald, 
as  surviving  widow  of  the  deceased,  had  received  a  large 
sum  of  money,  of  which  the  $5000  was  a  part. 

It  would  serve  no  useful  purpose  to  set  out  in  this  opin- 
ion any  more  of  the  large  volume  of  circumstantial  evi- 
dence, including  a  detailed  confession  by  plaintiff  in  error 
to  a  fellow  prisoner,  made  while  confined  in  the  county  jail 
awaiting  trial,  which  further  tends  to  establish  the  guilt  of 
plaintiff  in  error.  The  record  contains  ample  evidence  to 
sustain  the  verdict  of  guilty  which  was  returned  by  the  jury 
in  the  case.    Indeed,  the  chief  complaint  of  plaintiff  in  er- 
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ror  concerns  the  rulings  of  the  trial  court  in  admitting  and 
excluding  evidence  and  in  passing  upon  instructions. 

Plaintiff  in  error,  upon  the  cross-examination  of  Mrs. 
McDonald,  propounded  numerous  interrogatories  concern- 
ing the  past  life  of  Mrs.  McDonald  and  her  personal  rela- 
tions with  plaintiff  in  error,  to  which  the  court  sustained 
objections.     It  is  stated  in  the  brief  and  argument  filed  by 
plaintiff  in  error  in  this  court  that  the  purpose  of  those  in- 
terrogatories was  to  elicit  testimony  showing  improper  re- 
lations between  plaintiff  in  error  and  Mrs.  McDonald  prior 
to  the  taking  of  the  money  by  him,  and  that  the  court  erred 
in  sustaining  the  objections  to  those  interrogatories.     Such 
testimony  was  clearly  incompetent  and  was  properly  ex- 
cluded.    Proof  of  improper  relations  between  plaintiff  in 
error  and  Mrs.  McDonald  would  have  furnished  no  justifi- 
cation for  his  act  in  converting  her  money  to  his  own  use. 
In  support  of  his  contention  that  such  proof  was  competent, 
plaintiff  in  error  cites  authorities  to  the  effect  that  for  the 
purpose  of  attacking  the  credibility  of  a  witness  it  is  proper, 
upon  cross-examination,  to  inquire  about  anything  tending 
to  show  bias  or  prejudice  on  the  part  of  a  witness  or  to 
show  the  friendship  or  enmity  to  either  of  the  parties,  or 
anything  which  tends  to  show  that  in  the  circumstances  in 
which  he  is  placed  he  has  a  strong  temptation  to  swear 
falsely.    Conceding  the  right  of  plaintiff  in  error  to  inquire, 
upon  cross-examination,  concerning  any  matter  which  might 
tend  to  show  a  motive  on  the  part  of  Mrs.  McDonald  to 
testify  falsely  against  him,  the  mere  fact  that  they  may  have 
been  unduly  intimate  up  to  the  time  of  the  conversion  of 
the  monev  bv  him  would  not  tend  to  show  such  motive. 
Had  her  testimony  been  in  his  favor  such  proof  might  have 
been  admissible,  as  held  in  Broivn  v.  State,  119  Ga.  752, 
cited  by  plaintiff  in  error. 

Plaintiff  in  error  complains  of  the  exclusion  of  other 
evidence  which  was  offered  by  him  for  the  purpose  of  show- 
ing improper  relations  between  these  parties.     The  prof- 
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fered  evidence  was  equally  incompetent  with  that  sought 
to  be  elicited  upon  the  cross-examination  of  Mrs.  McDon- 
ald, and  could  not  have  been  properly  received  for  the  pur- 
pose of  impeaching  her  credibility  as  a  witness.  Dimick  v. 
Dozvns,  82  111.  570. 

The  record  shows  that  shortly  after  the  appointment  of 
the  plaintiff  in  error  by  Mrs.  McDonald  as  her  agent  on 
June  8,  1908,  there  was  paid  into  the  First  National  Bank 
of  Chicago,  as  the  proceeds  of  sale  of  the  dower  interest  of 
Mrs.  McDonald  in  certain  real  estate,  $52,068.90,  under  an 
agreement  that  the  bank  should  first  pay  out  of  that  sum 
to  certain  creditors  of  Mrs.  McDonald  claims  aggregating 
about  $32,000  and  should  then  pay  the  balance  to  plaintiff 
in  error.  When  plaintiff  in  error  received  this' $20,000  bal- 
ance from  the  First  National  Bank  he  deposited  it  in  an- 
other bank  to  his  credit,  as  trustee.  He  thereafter  paid  out 
various  sums  on  behalf  of  Mrs.  McDonald,  until  there  was 
but  $7000  left.  On  October  19,  1908,  at  her  request  he 
withdrew  the  $7000  in  cash  and  delivered  it  to  Mrs.  Mc- 
Donald. She  gave  plaintiff  in  error  $1000  of  this  amount, 
retained  $1000  for  her  own  use,  and  the  remaining  $5000 
was  the  money  which  she  placed  in  the  safe  deposit  box. 
Plaintiff  in  error  testified  that  at  the  time  the  $5000  was 
placed  in  the  safe  deposit  box  Mrs.  McDonald  was  indebted 
to  him  in  the  sum  of  $344.14,  and  that  at  that  time  she 
said  to  him,  with  reference  to  that  indebtedness:  "Now, 
let  this  $300  go;  you  do  not  need  it;  $1000  is  enough  for 
you;  I  will  put  it  in  with  the  $5000."  Plaintiff  in  error 
also  offered  in  evidence  a  statement  signed  by  Mrs.  Mc- 
Donald, under  date  of  September  20,  1908,  in  which  she 
acknowledged  the  correctness  of  an  account  then  submitted 
to  her  by  plaintiff  in  error  showing  a  balance  of  $344.14 
due  him  from  her.  Mrs.  Churchill,  the  mother  of  plaintiff 
in  error,  testified  on  his  behalf  to  a  conversation  with  Mrs. 
McDonald  after  the  arrest  of  plaintiff  in  error,  in  which 
Mrs.  McDonald  stated  to  the  witness  that  "$300  of  that 
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money  was  Briggs',  and  we  just  put  it  in  there  as  part  of 
my  money."  Kate  A.  Turpin,  Mrs.  McDonald's  maid,  also 
testified,  on  cross-examination  by  the  plaintiff  in  error,  that 
during  the  month  of  October,  1908,  Mrs.  McDonald  told 
plaintiff  in  error,  in  the  presence  of  the  witness,  that  she 
would  admit  that  she  owed  him  $300.  The  People,  on  the 
other  hand,  introduced  in  evidence  a  receipt  signed  by  the 
plaintiff  in  error,  under  date  of  October  28,  1908,  acknowl- 
edging payment  in  full  by  Mrs.  McDonald  to  that  date,  and 
also  the  following  statement  signed  by  him,  under  date  of 
October  27,  1908:  "I  hereby  state  that  Dora  McDonald 
has  appointed  me  her  deputy  and  that  as  said  deputy  I  have 
access  to  her  vault,  which  contains  ($5000)  five  thousand 
dollars  in  cash,  which  is  her  property."  Mrs.  McDonald 
denied  making  the  statements  attributed  to  her  by  plaintiff 
in  error  and  his  mother,  Mrs.  Churchill,  and  testified  that 
the  payment  of  $1000  to  plaintiff  in  error  on  October  19 
was  in  discharge  of  all  her  obligations  to  him,  and  that  the 
receipt  of  October  28  was  given  by  him  to  evidence  such 
payment  in  full.  It  is  also  to  be  noted  that  plaintiff  in  er- 
ror testified  that  he  lost  $3500  speculating  in  steel  stock  and 
delivered  the  remaining  $1500  of  the  $5000  to  Mrs.  Mc- 
Donald in  Texas.  With  the  record  in  this  condition,  plain- 
tiff in  error  contends  the  court  committed  reversible  error 
in  refusing  the  following  instruction  submitted  by  him: 

"The  jury  are  instructed  if  you  believe,  from  the  evi- 
dence, that  the  defendant,  Benjamin  Briggs  Goodrich,  was 
at  the  time  of  the  alleged  embezzlement  the  agent  of  Dora 
McDonald,  and  in  the  settlement  of  his  accounts  with  her 
thereafter  had  a  balance  due  him  which  was  a  part  of  the 
$5000  deposited  in  the  safety  deposit  vault,  then  you  should 
find  the  defendant  not  guilty." 

This  instruction  was  properly  refused.  There  was  no 
evidence  tending  to  show  any  settlement  of  accounts  after 
the  time  of  the  alleged  embezzlement  in  which  it  was  ascer- 
tained that  plaintiff  in  error  had  a  balance  due  him,  and  the 
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instruction  was  therefore  in  that  respect  not  based  upon  the 
evidence.  Neither  was  there  any  evidence  tending  to  show 
such  an  interest  in  the  fund  as  would  relieve  plaintiff  in 
error  from  the  criminal  charge  for  the  conversion  thereof. 
It  is  true,  as  stated  in  McElroy  v.  People,  202  111.  473, 
■that  "where  a  defendant  has  an  interest  in  the  property  or 
money  alleged  to  have  been  fraudulently  converted  to  his 
or  her  own  use  there  can  be  no  conviction  of  the  crime  of 
embezzlement"  But  this  does  not  mean  that  a  creditor 
may  with  impunity  steal  a  large  sum  of  money  from  his 
debtor  and  be  immune  from  punishment  because  he  is  en- 
titled to  have  his  claim  paid  out  of  money  belonging  to  the 
debtor.  The  controlling  fact  upon  which  the  decision  in 
the  McElroy  case  was  based  was  that  the  defendant  was 
entitled  to  deduct  certain  commissions  from  the  fund  which 
she  was  charged  with  embezzling,  and  it  was  therefore  held 
that  she  was  a  joint  owner  of  the  fund  and  for  that  reason 
was  not  guilty  of  fraudulently  converting  the  property  of 
another.  In  the  recent  case  of  People  v.  O'Farrell,  247  111. 
44,  the  defendant  invoked  the  decision  in  the  McElroy  case 
in  support  of  his  contention  that  he  could  not  be  convicted 
of  embezzling  a  fund  received  from  the  sale  of  property 
because  he  was  entitled  to  commissions  or  compensation  for 
making  such  sale,  but  we  held  that  the  right  to  commissions 
or  fees  does  not  constitute  a  joint  ownership  of  the  fund 
collected  unless  the  terms  of  the  contract  which  creates  the 
agency  expressly  provide  that  the  agent  collecting  the  fund 
has  the  right  to  retain  from  the  particular  fund  his  com- 
missions or  fees.  In  the  case  at  bar  the  evidence  shows  that 
plaintiff  in  error  delivered  the  $7000  which  he  withdrew 
from  the  bank  to  Mrs.  McDonald  as  her  property,  that  she 
paid  him  $1000  and  retained  $1000  for  her  own  use,  and 
that  she  placed  the  remaining  $5000  in  the  safe  deposit  box. 
The  evidence  does  not  tend  to  show  that  plaintiff  in  error 
claimed  any  interest  in  the  $7000  which  he  delivered  to 
Mrs.  McDonald,  or  that  he  thereafter  had  any  portion  of 
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the  $5000  in  his  possession  prior  to  the  time  it  was  placed 
in  the  safe  deposit  box.  The  utmost  that  the  jury  could 
have  found  from  the  evidence  was  that  Mrs.  McDonald 
owed  plaintiff  in  error  about  $300,  which  she  expected  to 
pay  out  of  that  $5000  but  did  not  desire  to  pay  him  at  that 
time.  This  falls  far  short  of  establishing  that  plaintiff  in 
error  was  a  joint  owner  of  the  fund  placed  in  the  safe  de- 
posit box  by  Mrs.  McDonald,  and  an  instruction  informing 
the  jury  that  if  they  should  find  that  he  was  a  joint  owner 
of  the  fund  they  should  find  him  not  guilty,  which  is  evi- 
dently the  purport  of  the  instruction  which  was  refused, 
had  no  bearing  upon  the  issues  in  the  case. 

Plaintiff  in  error  also  contends  that  the  court  erred  in 
giving  to  the  jury  an  instruction,  in  part,  as  follows : 

"The  court  instructs  the  jury  that  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses.  In  judging  the 
credibility  of  the  witnesses  in  this  case  you  should  carefully 
scrutinize  the  testimony  given,  and  in  doing  so  consider  all 
the  circumstances  under  which  any  witness  has  testified; 
his  demeanor  and  manner  while  on  the  stand;  his  interest, 
if  any,  in  the  outcome  of  the  case;  the  relations  which  he 
bears  to  the  State  or  to  the  defendant ;  the  manner  in  which 
he  might  be  affected  by  the  verdict,  and  the  extent  to  which 
he  is  contradicted  or  corroborated  by  other  credible  evi- 
dence, if  at  all,  and  any  circumstances  that  tend  to  shed 
light  upon  his  credibility." 

The  criticism  made  against  this  instruction  is,  that  as 
between  the  two  most  important  witnesses,  viz.,  plaintiff  in 
error  and  Mrs.  McDonald,  by  the  use  of  the  pronouns  "his" 
and  "he"  the  instruction  requires  the  jury  to  give  special 
attention  to  the  credibility  of  the  former  without  requiring 
them  to  give  the  same  attention  to  the  credibility  of  the 
latter.  This  criticism  is  hypercritical.  The  instruction  in- 
forms the  jury  that  in  judging  the  credibility  of  "the  wit- 
nesses" in  this  case  they  should  carefully  scrutinize  the  tes- 
timony given,  and  in  doing  so  consider  all  the  circumstances 
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under  which  "any  witness  has  testified,"  thus  extending  the 
instruction  so  as  to  include  the  male  and  female  witnesses 
in  the  case,  and  the  fact  that  the  instruction  then  proceeds, 
"his  demeanor/'  etc.,  cannot  fairly  be  said  to  limit  the  ap- 
plication of  the  instruction  to  male  witnesses  alone.  The 
pronouns  "his"  and  "he"  are  commonly  used  to  refer  to  any 
member  of  a  class  composed  of  males  and  females,  and, 
while  not  technically  correct,  is  of  such  common  usage  that 
when  used  in  the  connection  in  which  they  are  used  in  the 
above  instruction,  it  is  hardly  possible  that  the  jury  could 
have  received  the  impression  from  the  instruction  that  they 
should  apply  any  different  tests  in  determining  the  credibil- 
ity of  male  witnesses  than  they  applied  in  determining  the 
credibility  of  female  witnesses. 

Complaint  is  also  made  of  the  refusal  of  other  instruc- 
tions. All  that  is  stated  in  the  brief  and  argument  of  plain- 
tiff in  error  with  reference  to  these  instructions  is  that  there 
was  error  in  refusing  them.  No  authorities  are  cited  and 
no  points  made  as  to  why  these  instructions  were  not  prop- 
erly refused,  and  no  reference  is  made  to  them  in  the  argu- 
ment. The  alleged  errors  of  the  court  in  refusing  the  same 
will  therefore  not  be  considered.  Devine  v.  Federal  Life 
his.  Co.  250  111.  203. 

Certain  rulings  of  the  court  upon  the  admission  and 
exclusion  of  evidence,  other  than  those  relating  to  the  ex- 
clusion of  evidence  sought  to  be  elicited  upon  cross-exami- 
nation of  Mrs.  McDonald  for  the  purpose,  as  counsel  for 
plaintiff  in  error  states,  of  showing  improper  relations  be- 
tween plaintiff  in  error  and  Mrs.  McDonald,  are  set  out  by 
plaintiff  in  error  in  a  division  preceding  his  brief  and  argu- 
ment. A  bare  statement  is  made  of  the  substance  of  the 
evidence  admitted  or  of  the  questions  to  which  objections 
were  sustained,  followed  by  the  ruling  of  the  court  and  the 
general  statement  that  all  such  rulings  were  erroneous.  No 
attempt  is  made  to  show  the  connection  or  lack  of  connec- 
tion between  the  evidence  admitted  or  sought  to  be  elicited 
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and  the  issues  in  the  case.  No  authorities  are  cited  in  this 
connection  and  no  mention  is  made  of  these  alleged  errors 
in  the  argument.  The  rules  of  this  court  require  a  plaintiff 
in  error  to  show,  by  his  brief,  the  errors  relied  upon  for  a 
reversal.  This  rule  does  not  mean  that  he  is  only  required 
to  set  out  the  ruling  of  the  court,  but  requires  him  to  show 
wherein  the  ruling  was  erroneous.  This  necessarily  con- 
templates that  a  plaintiff  in  error  must  present  his  reasons 
why  the  particular  ruling  complained  of  is  erroneous.  No 
reasons  are  advanced  by  the  plaintiff  in  error  in  this  case 
in  support  of  his  assertion  that  the  court  erred  in  admitting 
or  excluding  evidence,  other  than  in  connection  with  the 
contention  that  the  court  erred  in  restricting  the  cross- 
examination  of  Mrs.  McDonald.  We  have  examined  the 
evidence  thus  pointed  out,  however,  and  while  portions  of 
it  should  not  have  been  admitted,  the  error  thus  commit- 
ted was  not  so  prejudicial  as  to  warrant  a  reversal  of  the 
judgment.  The  guilt  of  plaintiff  in  error  was  clearly  es- 
tablished by  the  competent  evidence,  and  the  judgment  of 
the  criminal  court  will  be  affirmed. 

Judgment  affirmed. 


Missouri  E.  Downing,  Appellee,  vs.  James  H.  Grigsby 

et  al.  Appellants. 

Opinion  filed  October  25,  ipn — Petition  stricken  Dec.  6,  ipii. 

1.  Wills — the  intention  which  must  control  is  the  intention  ex- 
pressed. The  intention  of  the  testator  which  must  control  in  the 
construction  of  his  will  is  the  intention  expressed  by  the  words 
used  and  not  an  intention  which  it  may  be  inferred  from  circum- 
stances he  might  have  had  but  failed  to  express. 

2.  Same — the  word  "estate"  is  not  equivalent  to  "heirs"  The 
word  "estate"  is  not  equivalent  to  the  word  "heirs,"  as  the  estate 
is  the  subject  matter  with  which  the  testator  deals  when  making 
a  will  whereas  the  heirs  are  the  possible  distributees. 

3.  Same — ordinary  meaning  of  the  expression  "revert  to  my  es- 
tate"   The  ordinary  meaning  of  the  expression  "revert  to  my  es- 
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tate"  is,  "return  to  the  aggregate  of  all  the  property  which  I  may 
leave  at  my  death." 

4.  Same — wills  speak  from  the  death  of  testator.  Wills  speak 
from  the  death  of  the  testator,  and,  unless  controlled  by  a  mani- 
fest intention  to  the  contrary,  the  estate  devised  will  be  construed 
as  vesting  at  that  time. 

5.  Same — when  widow  takes  both  a  life  estate  and  a  share  of 
the  fee.  Where  a  will  gives  the  homestead  premises  to  the  widow 
for  life  and  "at  her  death  to  revert  to  my  estate,"  and  by  a  subse- 
quent clause  gives  the  widow  one-half  of  the  residue  of  the  testa- 
tor's estate  without  having  made  any  disposition  of  the  fee  of  the 
homestead  premises,  such  fee  passes  under  the  residuary  clause  and 
the  widow  is  entitled  to  one-half  thereof  in  addition  to  her  life  es- 
tate, there  being  nothing  in  the  will  showing  a  contrary  intention. 

6.  Partition — when  partition  may  be  had  during  existence  of 
life  estate.  Where  the  widow  takes  a  life  estate  in  the  homestead 
premises  under  one  clause  of  the  will  and  one-half  the  fee  thereof 
under  the  residuary  clause,  she  is  entitled  to  have  partition  during 
the  existence  of  her  life  estate  if  there  is  nothing  in  the  will  show- 
ing the  testator's  purpose  was  to  postpone  the  division  of  the  es- 
tate until  the  death  of  the  widow. 

7.  Estoppel — when  widow  is  not  estopped  to  claim  as  residuary 
devisee.  A  widow  is  not  estopped  to  claim,  as  residuary  devisee, 
a  share  of  the  fee  in  premises  in  which  she  was  given  a  life  es- 
tate under  the  will,  where  she  has  not  received  anything  incon- 
sistent with  such  claim  nor  done  or  omitted  to  do  anything  upon 
which  any  of  the  interested  parties  have  relied  or  could  have  re- 
lied to  their  disadvantage. 

Hand  and  Cartwrigiit,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Guy  R.  Williams,  Judge,  presiding. 

Jefferson  Orr,  A.  G.  Crawford,  Edward  Doocy, 
and  Anderson  &  Matthews,  for  appellants : 

The  words  "at  her  death  to  revert  to  my  estate"  should 
be  read  "shall  go  back  to  my  estate/'  as  it  would  be  impos- 
sible for  the  estate  to  revert  to  persons  who  Rave  never  had 
any  interest  therein;  and  the  words  "my  estate"  would  not 
refer  to"  the  complainant,  because  if  it  did,  the  effect  would 
be  to  say  that  the  testator  intended  to  give  her  an  estate  for 
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life,  and  then,  after  her  death,  to  revert  back  and  give  her 
one-half  of  the  fee, — a  thing  which  would  be  impossible. 
Johnson  v.  Askey,  190  111.  63;  Fargo  v.  Miller,  150  Mass. 
285;  Bailey  v.  Bailey,  25  Mich.  185;  Rasing  v.  Rusing, 
25  Ind:63;  Abbott  v.  Bradstreet,  3  Allen,  587. 

To  revert  back  "to  my  estate"  or  "to  my  heirs"  means 
simply  to  go  back  to  the  testator's  estate.  Beatty  v.  Trus- 
tees, 39  N.  J.  Eq.  463;   2  Blackstone's  Com.  175. 

The  naming  of  a  person  as  life  tenant,  the  remainder  at 
the  death  of  the  life  tenant  to  go  "as  though  I  had  died  in- 
testate," or  "to  such  persons  as  would  be  entitled  to  the 
same  by  the  statute  of  distribution,"  or  "revert  to  my  es- 
tate," excludes  the  life  tenant  from  taking  any  part  in  the 
fee,  even  where  the  life  tenant  is  an  heir.  Heard  v.  Read, 
169  Mass.  216;  Briden  v.  Hewlitt,  2  M.  &  K.  90;  Butler 
v.  Bushnell,  3  id.  232;  Jones  v.  Colbeck,  8  Ves.  Jr.  38; 
Long  v.  Blackall,  3  Ves.  486;  Abbott  v.  Bradstreet,  3  Al- 
len, 587. 

The  rule  at  the  common  law  was,  that  a  devise  of  real 
property  which  was  only  partial  and  not  complete,  or  which 
lapsed  or  was  void,  passed  to  the  heir  and  not  under  the 
residuary  clause  of  the  will,  the  law  favoring  the  heir.  As 
to  personal  property  the  rule  is  different,  personal  prop- 
erty passing  under  the  residuary  clause.  This  rule  of  the 
common  law  is  in  force  in  this  State.  Crerar  v.  Williams, 
145  111.  641;  English  v.  Cooper,  183  id.  208;  Crawford  v. 
Cemetery  Assn,  218  id.  399;  Mills  v.  Newberry,  112  id. 
123;  Missionary  Society  v.  Mead,  131  id.  338;  In  re  Lo- 
gans Estate,  131  N.  Y.  456;  Maghuson  v.  Magmtson,  197 
111.  499. 

Equity  will  not  award  partition  at  the  suit  of  one  in 
violation  of  his  own  agreement  or  in  violation  of  the 
conditions  or  restrictions  imposed  upon  the  estate  by  one 
through  whom  he  claims.  21  Am.  &  Eng.  Ency*  of  Law, 
(2d  ed.)  1 158;  Dee  v.  Dee,  212  111.  354;  Ingraham  v.  Mar- 
iner, 194  id.  269;  Hill  v.  Reno,  112  id.  154. 
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J.  J.  Neiger,  for  appellee : 

A  reversion  is  when  the  residue  of  the  estate  doth  con- 
tinue in  him  that  made  the  particular  estate  or  where  the 
particular  estate  is  derived  out  of  his  estate.  Coke's  Litt. 
chap.  2,  sec.  19. 

A  disposition  by  a  general  residuary  clause  of  "all  the 
rest  and  residue  of  my  estate"  carries  with  it  an  undisposed 
of  reversion  of  real  estate.     1  Jarman  on  Wills,  727. 

Standing  alone,  without  any  qualification  or  restriction, 
the  word  "estate"  will  include  all  kinds  of  property,  real, 
personal  and  mixed.  Cook  v.  Lanning,  40  N.  J.  Eq.  369; 
Richards  v.  Miller,  62  111.  420. 

A  devise  to  a  person  for  life  and  at  his  death  "to  revert 
to  my  estate"  is  a  devise  of  an  estate  for  life,  merely,  and 
the  reversion  remains  in  the  grantor  unless  there  is  a  re- 
siduary clause  in  the  will.  Akers  v.  Clark,  184  111.  138; 
Wixon  v.  Watson,  214  id.  158;  Thomas  v.  Thomas,  229 
id.  278;  Armstrong  v.  Barber,  239  id.  402;  Conner  v. 
Gardner,  230  id.  262;  Ingraham  v.  Ingraham,  169  id.  442; 
Thomas  v.  Miller,  161  id.  70;  Kellett  v.  Shepard,  139  id. 
442;  Stisser  v.  Stisser,  235  id.  210;  Biggerstaff  v.  Van- 
Pelt,  207  id.  618. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Strother  Grigsby  died  in  1897,  leaving  the  appellee,  his 
widow,  and  his  four  children  by  a  former  wife,  his  heirs. 
He  left  a  will,  by  the  second  clause  of  which  he  devised  to 
his  widow  a  life  estate  in  lot  7,  block  23,  in  the  town  of 
Pittsfield, — their  homestead.  The  appellee  filed  a  bill  for 
the  partition  of  these  premises,  subject  to  such  life  estate, 
claiming  one-half  of  the  fee  in  remainder  by  virtue  of  the 
fifth  clause  of  the  will.  The  second  and  fifth  clauses  are 
as  follows : 

"Second — I  will  and  bequeath  to  Vny  beloved  wife,  Mis- 
souri E.  Grigsby,  all  my  household  property  used  about 
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my  residence  in  the  town  of  Pittsfield,  including  my  horse 
and  surrey,  which  I  give  to  her  in  lieu  of  special  dower. 
I  also  devise  unto  my  said  wife,  Missouri  E.  Grigsby,  dur- 
ing her  natural  life  and  at  her  death  to  revert  to  my  es- 
tate, my  home  place  in  Pittsfield,  being  lot  seven  (7),  in 
block  twenty-three  (23),  in  said  town  of  Pittsfield,  in  Pike 
county,  Illinois. 

"Fifth — It  is  my  will,  after  the  payment  of  all  my 
debts,  whether  the  same  may  be  secured  by  mortgage  or 
not,  all  the  rest  and  residue  of  my  estate  shall  be  divided 
as  follows,  to-wit :  To  my  wife,  Missouri  E.  Grigsby,  one- 
half  ;  to  my  son  James  it.  Grigsby  one-eighth ;  to  my  son 
Hugh  DeLoss  Grigsby  one-eighth;  to  my  daughter,  Lola 
V.  Anderson,  one-eighth,  and  to  my  son  Elmer  E.  Grigsby 
one-eighth." 

The  court  decreed  a  partition  in  accordance  with  the 
prayer  of  the  bill,  and  the  defendants  have  appealed. 

The  intention  of  the  testator,  which  must  control  in  the 
construction  of  his  will,  is  the  intention  expressed  by  its 
words  and  not  an  intention  which  it  may  be  inferred  from 
circumstances  he  might  have  had  but  has  failed  to  express. 
The  second  clause  of  this  will  deals  with  the  provision  of 
a  home  for  the  testator's  widow  during  her  lifetime,  and  in 
it  the  testator  has  expressed  a  manifest  intention  that  she 
should  have  an  estate  for  her  life  in  their  homestead.  In 
that  clause  he  makes  no  other  disposition  of  the  homestead, 
but  merely  declares  that  at  her  death  it  is  to  revert  to  his 
estate.  This  is  the  legal  result  of  the  grant  of  a  life  es- 
tate without  more.  The  reversion  remains  in  the  grantor, 
and  upon  the  expiration  of  the  life  estate  the  enjoyment 
and  possession  of  the  property  return  to  the  grantor  or  his 
heirs  or  assigns.  The  ordinary  meaning  of  the  words  "re- 
vert to  my  estate"  is,  "return  to  the  aggregate  of  all  the 
property  which  I  may  leave  at  my  death." 

It  is  contended  on  behalf  of  appellants  that  the  words 
"at  her  death  to  revert  to  my  estate,"  constitute  a  devise 
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of  a  contingent  remainder  to  those  persons  who  may  an- 
swer the  description  of  the  testator's  heirs  at  the  time  of 
the  death  of  the  appellee.  Wills  speak  from  the  death  of 
the  testator,  and,  unless  controlled  by  a  manifest  intention 
to  the  contrary,  estates  devised  will  be*  construed  as  vesting 
at  that  time.  The  words  "at  her  death"  refer  not  to  the 
time  of  ascertaining  the  persons  who  may  be  entitled  to  the 
estatej  but  to  the  time  when  such  persons  shall  come  into 
the  possession  and  enjoyment  of  it.  The  word  "estate"  is 
not  equivalent  to  "heirs."  When  a  man  makes  a  will  the 
business  in  which  he  engages  is  the  distribution  of  his  es- 
tate, usually  among  his  heirs  and  perhaps  other  persons. 
The  estate  is  the  subject  matter  with  which  he  deals;  the 
heirs  are  possible  distributees.  When  a  portion  of  the  es- 
tate has  been  placed  temporarily  at  the  use  or  .disposal  of  a 
devisee,  it  is  a  natural  form  of  expression  to  declare  that 
upon  the  cessation  of  the  use  such  portion  shall  return  to 
the  estate,  or  fall  into  the  estate,  or  become  a  part  of  the 
estate  or  of  the  residue  of  the  estate.  All  these  expressions 
have  substantially  the  same  meaning.  This  natural  mean- 
ing of  the  words  may  be  controlled  by  a  different  intention 
manifested  by  the  language  of  the  will,  but  unless  so  con- 
trolled it  will  be  given  effect.  Since  the  remainder  after 
the  life  estate  to  the  widow  is  not  otherwise  disposed  of, 
it  passes  by  the  devise,  in  the  fifth  clause,  of  "all  the  rest 
and  residue  of  my  estate.1 ' 

It  is  insisted  that  it  is  absurd  to  suppose  that  the  tes- 
tator intended  to  give  an  estate  for  life  to  his  widow  by 
the  second  clause  of  his  will  and  half  the  fee  in  remainder 
by  the  fifth  clause,  and  that  there  never  was  a  case  where 
an  estate  for  life  was  expressly  devised  to  the  first  taker 
that  the  devisor  intended  that  he  should  have  any  more. 
The  latter  proposition  is  true  enough  where  the  court  un- 
dertakes the  construction  only  of  the  clause  creating  the 
life  estate,  and  this  expression  has  been  used  by  this  court 
in  reference  to  devises  involving  the  rule  in  Shelley's  case. 


574  Downing  v.  Grigsby.  [251 DL 

But  there  is  nothing  inherently  absurd  in  a  testator's  giving 
to  one  of  several  to  whom  a  fee  is  devised  the  enjoyment 
of  the  whole  property  during  his  lifetime,  or  to  a  life  tenant 
of  the  whole  a  share  of  the  fee  in  remainder.  In  Smith  v. 
JVinsor,  239  111.  567,  we  stated  that  the  weight  of  authority 
established  the  rule  that  in  case  of  a  devise  for  life  to  one 
who  was  an  heir  of  the  testator  with  remainder  in  fee  to 
the  testator's  heirs,  the  devise  of  the  estate  for  life  in  all 
the  property  will  not  exclude  the  life  tenant  from  sharing 
in  the  remainder,  though  an  exception  to  this  rule  was  rec- 
ognized in  Johnson  v.  Askey,  190  111.  58,  where  the  life 
tenant  is  the  sole  heir  and  the  remainder  is  devised  to 
"heirs"  of  the  testator;  and  the  latter  case,  while  stating 
the  exception,  recognized  the  rule  and  referred  to  and  dis- 
tinguished the  case  of  Kellett  v.  Shepard,  139  111.  433, 
where  it  was  affirmed. 

Some  reliance  is  placed  by  the  appellants  upon  the  ac- 
ceptance by  the  appellee  of  the  provisions  of  the  will  re- 
lating to  the  personal  property  as  an  estoppel  against  her 
present  claim.  It  does  not  appear,  however,  that  she  has 
received  anything  or  done  any  act  inconsistent  with  her 
present  contention,  or  upon  which  any  of  the  appellants 
have  relied  or  could  have  relied  and  acted  to  their  disad- 
vantage. Her  failure  to  demand  a  partition  or  seek  a  con- 
struction of  the  will  sooner  cannot  operate  to  affect  her 
rights,  particularly  in  the  absence  of  any  disadvantage  to 
the  appellants. 

It  is  also  insisted  that  partition  cannot  be  had  during 
the  existence  of  the  life  estate,  and  the  appellants  cite  Dec 
v.  Dee,  212  111.  338,  in  support  of  this  contention.  In  that 
case  it  was  held  from  the  language  of  the  will  that  it  was 
the  purpose  of  the  testator  to  postpone  a  division  of  the 
estate  until  the  death  of  the  widow.  This  will  manifests 
no  such  intention,  and  no  legal  or  equitable  reason  is  shown 
which  should  control  the  ordinary  right  of  an  adult  tenant 
in  common  to  a  partition  of  the  estate. 
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After  the  testator's  death  one  of  his  sons  died,  leaving 
a  widow  and  two  sons  his  heirs.  The  decree  awarded  the 
widow  dower  in  the  share  of  her  sons,  and  it  is  argued  that 
this  was  erroneous.  It  was  erroneous  but  it  is  not  assigned 
as  error.  The  widow  joined  in  this  appeal,  together  with 
her  sons,  who  are  adults  and  all  those  claiming  under  the 
will  of  Strother  Grigsby,  except  the  appellee.  The  assign- 
ments of  error  question  only  the  construction  of  the  will 
and  the  action  of  the  court  in  decreeing  partition.  Only 
the  sons  of  the  deceased  son  can  complain  of  the  provisions 
of  the  decree  in  regard  to  dower,  and  they  have  not  done  so. 

Decree  affirmed. 

Hand  and  Cartwright,  JJ.,  dissenting: 
It  is  agreed  that  appellee  (the  widow)  took  a  life  estate 
in  the  premises,  and  the  sole  question  here  to  be  determined 
is,  did  she  take  one-half  of  the  fee? 

In  construing  a  will  the  entire  will  must  be  considered. 
By  the  second  paragraph  of  the  will  the  appellee  is  given 
a  life  estate  in  the  premises  in  controversy.  By  the  third 
paragraph  she  is  given  one-third  of  the  rents  during  life, 
arising  from  the  lands  devised  to  the  son  Hugh  D.  Grigsby, 
and  by  the  fifth  she  is  given  one-half  of  the  estate  remain- 
ing after  the  payment  of  debts.  The  property  which  is 
given  to  the  appellee  under  those  provisions  of  the  will  she 
is  given  enjoyment  of  immediately,  and  it  does  not  seem 
reasonable  that  in  addition  to  the  property  which  is  thus 
given  to  the  appellee  the  testator  intended  she  should  have 
one-half  of  the  fee  in  the  premises  in  which  she  is  given 
a  life  estate,  which  she  would  not  come  into  possession  of 
during  her  life.  In  Carpenter  v.  VanOlinder,  127  111.  42, 
on  page  47,  it  was  said:  "There  never  was  an  instance 
where  an  estate  for  life  was  expressly  devised  to  the  first 
taker  that  the  devisor  intended  he  should  have  any  more." 
We  think  it  apparent,  when  the  will  is  considered  as  a 
whole,  that  the  testator  intended  that  his  widow  should  en- 
joy the  use  of  the  homestead  during  her  life  and  upon  her 
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death  it  should  go  to  his  then  living  heirs ;  that  the  words, 
"at  her  death  to  revert  to  my  estate,"  signify  that  upon 
the  death  of  the  appellee  the  fee  underlying  the  life  estate 
in  the  homestead  should  be  divided  among  his  then  heirs. 
There  is  no  expression  found  within  the  four  corners  of 

m 

the  will  which  indicates  a  desire  on  the  part  of  the  testator 
that  any  part  of  his  real  estate  should  go  to  the  heirs  of 
his  widow,  which  would  be  the  case  if  the  widow  took  a 
life  estate  and  at  her  death  took  one-half  the  fee  in  the 
homestead  premises,  (Johnson  v.  Askey,  190  111.  58,)  and 
there  is  nothing  in  the  will  to  indicate  that  the  testator  in- 
tended his  widow  should  have  a  life  estate  in  the  home- 
stead and  at  the  same  time  an  undivided  one-half  of  the 
fee  therein.  On  the  contrary,  it  is  quite  evident  that  the 
testator  proceeded  upon  the  assumption  that  the  widow 
would  occupy  the  homestead  during  her  life;  that  that  part 
of  his  estate  would  not  be  divided  under  paragraph  5  of 
the  will,  as  the  portion  of  the  estate  covered  by  that  para- 
graph of  the  will  he  evidently  intended  should  be  divided 
immediately  upon  payment  of  his  debts;  that  his  children 
or  their  children  would  survive  the  widow,  and  upon  her 
death  the  portion  of  his  estate  occupied  by  the  widow  would 
become  disencumbered  of  her  life  estate  and  would  then 
be  divided  among  his  then  living  heirs.  It  was  said  in  the 
Johnson  case,  that  while  the  law  favors  the  vesting  of  re- 
mainders and  will  fix  the  time  at  which  they  vest  at  the 
time  of  the  death  of  the  testator  rather  than  at  the  period 
of  distribution,  where  it  clearly  appears  from  the  entire 
will  that  it  was  not  the  intention  of  the  testator  that  the 
remainder  should  vest  at  the  time  of  his  death  but  at  the 
period  of  distribution  such  intention  will  be  carried  out  by 
the  courts. 

We  have  reached  the  conclusion  that  the  appellee  took 
only  a  life  estate  in  the  premises  sought  to  be  partitioned, 
and  that  the  trial  court  erred  in  holding  that  she  was  the 
owner  of  one-half  of  the  fee  therein. 
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William  L.  Bailey  et  al.  Plaintiffs  in  Error,  vs.  E.  L. 

Beall  et  al.  Defendants  in  Error. 

Opinion  Hied  October  25,  ion — Rehearing  denied  Dec.  7,  ion. 

1.  Trial — court  should  allow  great  latitude  in  cross-examining 
witness  who  has  been  an  attorney  in  the  case.  While  an  attorney 
in  a  case  is  not  disqualified  by  the  law  from  testifying  as  a  wit- 
ness, particularly  where  he  testifies  that  he  has  withdrawn  from 
the  case,  yet  the  court  should  permit  great  latitude  in  the  cross- 
examination  of  such  witness  in  order  to  show  his  interest  in  the 
suit,  and  it  is  error  to  unduly  restrict  such  cross-examination. 

2.  Wills — witness  cannot  be  asked  whether  testator  had  suffi- 
cient mental  capacity  to  make  a  will.  It  is  not  proper  in  a  will 
contest  case  to  allow  witnesses  to  answer  the  question  whether, 
from  their  acquaintance  and  conversations  with  the  testator  and 
their  knowledge  and  observation  of  him,  they  believed  he  had  suf- 
ficient mental  capacity,  at  the  time  he  signed  the  instrument,  to 
engage  in  making  a  last  will  and  testament  and  to  understand  the 
nature  and  effect  of  the  act. 

3.  Evidence — when  partner  of  one  of  the  executors  is  disquali- 
fied. In  a  suit  by  heirs  to  set  aside  a  will,  a  witness  who  is  a 
partner  in  the  banking  business  with  one  of  the  executors,  and 
who  testifies  that  he  supposes  the  partnership  agreement  applies  to 
fees  received  by  his  partner  in  the  administration  of  the  estate  and 
that  he  has  a  financial  interest  in  the  result  of  the  suit,  is  disquali- 
fied, under  section  2  of  the  Evidence  act,  from  testifying  in  his 
own  behalf  against  the  contestants. 

4.  Same — in  civil  case  the  conviclion  of  a  witness  need  not  be 
proved  by  the  record.  In  a  civil  case  the  fact  that  a  witness  has 
been  convicted  of  a  crime  may  be  shown  for  the  purpose  of  affect- 
ing his  credibility,  and  may  be.  proved,  like  any  fact  not  of  record, 
by  the  witness  himself  or  any  other  witness  cognizant  of  the  con- 
viction or  by  any  other  competent  evidence,  and  it  is  not  necessary, 
as  in  a  criminal  case,  to  prove  the  conviction  by  the  record  thereof. 

5.  Instructions — when  instructions  in  a  will  contest  case  are 
misleading.  Instructions  for  the  proponents  in  a  will  contest  case 
are  misleading  and  should  not  be  given,  where,  by  reason  of  men- 
tioning the  names  of  the  subscribing  witnesses  and  the  attorney 
who  drew  the  will  and  reciting  the  circumstances  under  which  the 
will  was  prepared  and  attested,  they  are  calculated  to  impress  the 
jury  with  the  belief  that  the  testimony  of  the  named  persons  should 
be  given  greater  weight  than  the  testimony  of  the  other  witness. 
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Writ  of  Error  to  the  Circuit  Court  of  Moultrie 
county;   the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

Herrick  &  Herrick,  F.  M,  Harbaugh,  F.  J.  Thomp- 
son, and  E.  J.  Miller,  for  plaintiffs  in  error. 

E.  E.  Wright,  John  E.  Jennings,  and  LeForgee, 
Vail  &  Miller,  for  defendants  in  error. 

Ray  D.  Meeker,  guardian  ad  litem. 

Per  Curiam  :  This  was  a  bill  filed  by  plaintiffs  in  er- 
ror (hereafter  called  contestants)  in  the  circuit  court  of 
Moultrie  county  to  set  aside  the  will  of  Stanton  Adkins, 
deceased.  The  bill  in  apt  language  charged  that  Stanton 
Adkins  did  not  possess  mental  capacity  to  make  a  valid  will. 
An  issue  was  submitted  to  the  jury  whether  the  writing  of- 
fered in  evidence  was  the  last  will  and  testament  of  Stan- 
ton Adkins,  deceased.  The  jury  returned  a  verdict  finding 
that  it  was,  and  the  court  entered  a  decree  in  accordance 
with  the  verdict  and  adjudged  costs  against  the  contestants, 
who  have  sued  out  this  writ  of  error  to  review  that  decree. 

At  the  time  of  making  his  will  Adkins  was  between 
seventy-nine  and  eighty  years  of  age.  The  will  was  signed 
on  the  1 8th  day  of  September,  1909,  and  Adkins  died  on 
December  29,  1909.  His  wife  died  about  one  and  one-half 
years  before  he  died.  He  left  no  children  or  descendants 
of  children  but  left  a  large  number  of  collateral  heirs, 
among  them  one  full  brother,  one  half-brother,  two  half- 
sisters,  and  a  large  number  of  nephews  and  nieces  and  other 
remote  relatives.  He  was  the  owner  of  personal  and  real 
property  of  the  value  of  about  $300,000.  The  will  set  aside 
$2000,  the  income  from  which  was  to  be  used  by  the  execu- 
tors as  long  as  they  lived  and  by  trustees  to  be  appointed 
after  their  death,  for  the  keeping  up  of  testator's  family 
burying  lot  and  mausoleum.  Fifty  thousand  dollars  was 
directed  to  be  used  for  the  building  of  a  hospital  in  the 
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village  of  Lovington,  Illinois,  upon  condition  that  the  peo- 
ple of  the  county  of  Moultrie  should  raise  and  expend  a 
like  sum  in  building  and  equipping  said  hospital.  In  case 
the  people  of  Moultrie  county  failed  to  raise  the  sum  of 
$50,000,  or  secure  pledges  for  it,  within  one  year  after  ad- 
mitting the  will  to  probate,  the  $50,000  authorized  to  be 
paid  out  of  the  testator's  estate  for  building  said  hospital 
was  to  be  divided  equally  between  his  brother,  George  W. 
Adkins,  if  living,  and  his  nephew  William  S.  Adkins.  A 
bequest  of  $8000  was  made  to  Emery  Boggs,  who  was  a 
son  of  testator's  deceased  wife's  sister  and  who  lived  with 
the  testator  from  the  time  he  was  a  small  boy  until  he 
reached  manhood.  A  brother-in-law  of  testator  was  given 
$500,  and  George  W.  Adkins,  the  testator's  brother,  and 
William  S.  Adkins,  a  nephew,  if  living,  were  made  residu- 
ary legatees.  E.  L.  Beall,  James  Bicknell  and  L.  G.  Hos- 
tetler  were  named  as  executors,  and  were  given  authority 
to  convert  all  of  the  testator's  real  and  personal  property, 
except  notes,  bonds  and  mortgages,  into  cash  as  soon  as 
practicable.  They  were  authorized  to  sell  his  farm  of  about 
640  acres  upon  such  terms  and  conditions  as  to  them  ap- 
peared to  be  to  the  best  interest  of  the  beneficiaries  of  the 
will.  His  bonds,  notes  and  mortgages  were  to  be  divided 
among  the  residuary  legatees.  At  the  time  the  will  was 
signed  Stanton  Adkins  was  in  a  feeble  physical  condition 
from  sickness  and  old  age.  A  large  number  of  witnesses 
were  called  by  the  respective  parties  and  testified  upon  the 
subject  of  the  mental  capacity  of  the  testator.  Their  tes- 
timony covers  more  than  1500  pages  of  the  record  and  was 
highly  conflicting.  As  the  decree  must  be  reversed  for  er- 
rors in  the  admission  and  rejection  of  testimony  and  giving 
instructions  on  behalf  of  proponents,  we  will  not  undertake 
to  give  the  substance  of  the  testimony.  The  evidence  on 
behalf  of  the  contestants  tended  to  show  that  Stanton  Ad- 
kins did  not  possess  testamentary  capacity  to  make  a  valid 
will,  while  that  given  on  behalf  of  proponents  tended  to 
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show  that  he  did  possess  testamentary  capacity.  We  ex- 
press no  opinion  as  to  the  weight  of  the  testimony,  but  the 
evidence  of  the  respective  parties  was  of  such  character  as 
to  require  correct  rulings  in  admitting  and  rejecting  evi- 
dence and  giving  and  refusing  instructions. 

Numerous  objections  are  made  to  the  rulings  of  the 
court  in  the  admission  and  rejection  of  testimony. 

The  testator  made  his  first  will  July  i,  1909.  He  had 
sent  for  and  talked  with  the  attorney  who  drew  it,  before 
it  was  prepared  and  signed.  One  of  the  beneficiaries  died 
soon  after,  and  the  testator  sent  for  the  attorney,  who  pre- 
pared another  will,  which  is  the  one  here  in  controversy. 
Some  three  or  more  interviews  occurred  between  the  tes- 
tator and  his  attorney  concerning  the  disposition  of  the  tes- 
tator's estate  by  will.  The  attorney  who  drew  the  will  had 
represented  the  testator  in  litigation  prior  to  drawing  the 
instrument.  He  was  an  important  witness  for  proponents 
as  to  Stanton  Adkins*  testamentary  capacity.  He  was  also 
employed  by  the  executors,  upon  the  probate  of  the  will, 
to  act  as  their  counsel  in  the  management  and  settlement 
of  the  estate.  The  record  shows  this  suit  was  begun  by 
filing  the  bill  February  4,  1910,  to  the  March  term,  1910, 
of  the  Moultrie  county  circuit  court.  The  attorney  ap- 
peared as  counsel  for  the  proponents,  with  LeForgee,  Vail 
&  Miller,  also  employed  by  proponents,  until  the  10th  day 
of  Octoter,  19 10,  and  took  an  active  part  in  preparing  the 
case  for  trial.  October  10,  1910,  the  record  shows  he  with- 
drew, and  Eden  Jennings,  and  E.  E.  Wright,  a  brother-in- 
law  of  the  attorney  and  who  officed  with  him,  were  entered 
as  solicitors  for  proponents.  The  case  was  tried  in  Decem- 
ber, 1910.  The  attorney,  on  cross-examination,  testified  he 
appeared  for  the  executors  in  this  suit  and  was  interested 
in  the  case  until  it  was  decided  between  himself  and  associ- 
ate counsel  that  he  should  withdraw  as  counsel  and  appear 
as  a  witness.  The  witness  testified  he  was  not  sure  when 
his  brother-in-law  was  employed,  but  thought  it  was  after 


Dm.  '11.]  Bailey  v.  Beall.  581 

he  withdrew  from  the  case;  that  he  did  not  think  he  had 
talked  with  other  counsel  in  the  case  after  he  withdrew, 
except  to  answer  questions  as  to  what  his  testimony  would 
be.  He  testified  Wright  would  tell  him  when  he  was  going 
to  be  absent  from  the  office  making  investigations  in  pre- 
paring for  the  trial,  and  when  he  returned  witness  would 
inquire  of  him  the  results.  With  Wright  he  went  over  the 
list  of  jurors  constituting  the  panel  for  the  term  at  which 
the  case  was  tried,  for  the  purpose  of  discussing  the  char- 
acter of  the  men,  expressing  his  opinion  about  them  and 
giving  proponents  the  benefit  of  his  knowledge.  Witness 
testified  he  still  represented  the  executors  in  probate  mat- 
ters and  other  litigation;  that  his  fees  had  not  been  paid 
or  agreed  upon ;  that  there  was  no  arrangement  about  fees 
in  this  case  between  himself  and  Wright,  and  that  he  did 
not  expect  a  larger  fee  if  the  will  was  sustained  than  if  not 
sustained.  The  witness  was  asked  if  he  did  not  then  rep- 
resent the  executors  in  this  suit,  and  if  he  did  not  know  or 
have  good  reason  to  believe,  immediately  upon  the  bill  be- 
ing filed,  that  he  would  be  a  witness  in  the  case.  Objec- 
tions by  the  proponents  were  sustained  to  those  questions. 
The  witness  testified  he  did  not  think  he  had  his  withdrawal 
from  the  case  made  a  matter  of  record,  but  that  the  other 
counsel  in  the  case  might  have  done  so.  Witness  was  asked 
if  at  the  time  he  withdrew,  anyone's  name  was  substituted 
as  counsel  for  proponents  and  if  he  did  not  have  Wright's 
name  so  entered.  Objections  to  these  questions  were  also 
sustained,  and  contestants  insist  the  court  erred  in  unduly 
restricting  the  cross-examination  of  the  witness.  We  agree 
with  this  contention.  While  the  attorney  in  a  case  is  not 
disqualified  by  law  from  testifying  as  a  witness  in  behalf 
of  his  own  client,  the ,  propriety  of  his  doing  so  and  the 
effect  of  his  testimony  have  been  passed  upon  by  this  court 
in  a  number  of  cases.  (Wetzel  v.  Firebaugh,  ante,  p.  190; 
Grindle  v.  Grindle,  240  111.  143 ;  Bishop  v.  Hilliard,  227  id. 
382;    Wilkinson  v.  People,  226  id.   135.)     It  is  true,  the 
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witness  testified  he  had  withdrawn  from  the  case  before 
testifying;  but  he  had  been  actively  engaged  in  the  case, 
in  preparing  it  for  trial,  until  about  two  months  before  he 
testified,  and  he  still  continued  to  act  as  counsel  for  the 
executors  in  other  litigation  and  in  the  discharge  of  their 
duties  as  executors  under  the  will.  His  testimony  was  of 
the  utmost  importance  upon  the  material  and  controverted 
question  in  the  case,  and  instead  of  unduly  restricting  the 
cross-examination,  as  the  court  did,  it  should  have  allowed 
the  widest  latitude,  within  reasonable  bounds.  Notwith- 
standing the  witness'  previous  answers,  counsel  for  the  con- 
testants had  a  right  to  have  the  questions  answered  to  which 
the  court  sustained  objections,  and  the  court  erred  in  not 
so  ruling. 

Several  witnesses  for  proponents  who  were  acquainted 
with  Stanton  Adkins  were  asked,  and  over  objections  per- 
mitted to  answer,  whether,  from  their  acquaintance  and 
conversations  with  and  knowledge  and  observation  of  him, 
they  believed  he  had  sufficient  mental  capacity,  at  the  time 
he  signed  the  instrument,  to  engage  in  making  a  last  will 
and  testament  and  understand  the  nature  and  effect  of  the 
act.  The  questions  were,  in  effect,  an  inquiry  whether  the 
witnesses  thought  Stanton  Adkins  had  sufficient  mental  ca- 
pacity to  make  a  will.  In  Baker  v.  Baker,  202  111.  595,  it 
was  held  improper  to  permit  a  witness  to  state  whether,  in 
his  opinion,  the  testator  had  sufficient  mental  capacity  to 
understanding^  execute  a  will.  In  Schneider  v.  Manning, 
121  111.  376,  it  was  said:  "After  several  of  the  witnesses 
had  testified  in  regard  to  the  condition  of  the  testator's 
mind,  his  capacity  for  transacting  business,  from  their  ac- 
quaintance and  personal  knowledge  of  him,  they  were  then 
asked  the  following  question :  'Had  he  the  mental  capacity 
to  dispose  of  his  property  by  will  or  deed  ?'  The  question 
was  objected  to,  but  the  objection  was  overruled  and  the 
witness  allowed  to  answer.  The  decision  of  the  court  on 
the  question  is  relied  upon  as  error.     The  authorities  are 
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not  uniform  on  this  question,  but  we  think  the  weight  of 
authority  is  against  the  ruling  of  the  court.  (Gibson  v. 
Gibson,  9  Yergi  (Tenn.)  332;  White  v.  Baily,  10  Mich. 
155;  Kempry  v.  McGinnis,  21  id.  123;  Parrel  v.  Brennan, 
32  Mo.  328;  Fairchild  v.  Bascom,  35  Vt.  398.)  The  wit- 
ness had  the  right  to  state  any  fact  he  knew  in  relation  to 
the  capacity  of  the  testator  to  transact  business  and  all  he 
knew  in  regard  to  the  vigor  or  strength  of  his  mental  pow- 
ers, but  whether  he  had  the  mental  capacity  to  dispose  of 
his  property  by  will  or  deed  was  a  question  for  the  jury 
to  determine  from  the  facts  proven  before  them."  These 
cases  were  cited  with  approval  in  Garrus  v.  Davis,  234  111. 
326,  and  section  392  of  Page  on  Wills,  in  which  the  author 
discusses  the  competency  of  asking  a  witness  whether  in  his 
judgment  the  testator  was  competent  to  make  a  will,  was 
quoted  from,  as  follows:  "This  form  finds  justification  in 
the  language  used  in  many  cases  where  the  precise  point 
has  not  been  presented  for  consideration,  but  it  is  inher- 
ently vicious,  as  it  presupposes  that  the  witness  knows  what 
degree  of  capacity  the  law  requires  in  order  that  testator 
may  make  a  valid  will,  and,  in  addition  to  the  opinion  of 
the  witness  as  to  testator's  sanity,  such  a  question  calls  for 
the  opinion  of  the  witness  as  to  the  law.  Accordingly  the 
courts  which  have  considered  this  exact  point  have  held 
that  such  question  is  improper  and  should  not  be  allowed." 
The  latest  utterance  of  this  court  upon  this  question  is 
Wetzel  v.  Firebaugh,  supra,  where  it  was  said:  "But  it 
was  not  proper  for  witnesses  to  put  themselves  in  the  place 
of  the  jury.  Questions  put  to  witnesses  whether  the  tes- 
tatrix was  able  to  understand  the  business  in  which  she  was 
engaged  when  she  made  this  will  or  able  understandingly  to 
execute  it,  simply  called  for  conclusions  of  the  witnesses 
as  to  testamentary  capacity,  and  amounted  to  an  attempt  to 
put  the  witnesses  in  the  place  of  the  jury  and  allow  them 
to  determine  the  very  question  which  the  jury  had  been 
sworn  to  try.     (Schneider  v.  Manning,  121  111.  376;  Pyle 
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v.  Pyle,  158  id.  289;  Baker  v.  Baker,  202  id.  595.)  It  was 
proper  for  the  parties  to  furnish  the  jury  with  all  the  facts 
relating  to  the  extent  of  the  estate  and  the  number  and 
situation  of  the  relatives  as  well  as  with  the  opinions  of 
witnesses  touching  the  sanity  and  mental  capacity  of  the  tes- 
tatrix, but  the  court  was  right  in  sustaining  the  objections 
to  questions  calling  for  opinions  on  the  issue  submitted  to 
the  jury.  Both  parties  interrogated  their  witnesses  on  the 
question  whether  the  testatrix  had  sufficient  mental  capacity 
to  understand  the  business  she  was  engaged  in,  of  making 
a  will,  and  this  was  improper.  The  law  fixes  the  degree 
of  capacity  required  to  make  a  valid  will,  and  it  is  the 
proper  function  of  the  court  to  advise  the  jury  as  to  the 
rules  of  law,  and  it  is  not  proper  for  witnesses,  whether 
experts  or  not,  to  give  opinions  whether  a  person  was  ca- 
pable of  executing  a  valid  will. — Garrus  v.  Davis,  234  111. 
326."  The  foregoing  authorities  sustain  the  assignment  of 
error  that  the  court  erred  in  permitting  to  be  answered 
questions  as  to  the  witnesses'  opinions  of  the  capacity  of 
Stanton  Adkins  to  make  a  will. 

S.  P.  Drake  testified  on  behalf  of  proponents.  He  is  a 
partner  of  Hostetler,  one  of  the  executors,  in  the  banking 
business.  On  cross-examination  he  testified  that  he  sup- 
posed their  partnership  agreement  applied  to  the  fees  re- 
ceived in  the  administration  of  this  estate  and  that  he  had 
a  financial  interest  in  the  result  of  the  suit.  A  motion  was 
thereupon  made  by  counsel  for  contestants  that  Drake's  tes- 
timony be  excluded,  on  the  ground  that  he  was  not  a  com- 
petent witness.  The  court  overruled  the  motion,  and  this 
ruling  is  assigned  as  error.  Section  2  of  the  chapter  on 
Evidence  and  Depositions  disqualifies  not  only  the  parties 
to  the  suit  but  persons  directly  interested  in  the  result  there- 
of from  testifying  in  their  own  behalf  when  the  adverse 
party  sues  or  defends  as  heir.  Here  the  contestants  were 
suing  as  heirs,  and  Drake,  according  to  his  evidence,  was 
directly  interested  in  the  result  of  the  suit.    If  the  will  was 
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sustained  he  would  share  the  fees  his  partner  received  as 
executor,  and  in  an  estate  worth  $300,000  this  would  be 
no  inconsiderable  sum.  If  the  will  was  defeated  he  would 
recover  nothing.  We  think  the  court  erred  in  overruling 
the  motion  to  exclude  Drake's  testimony. 

Jonathan  Smith  testified  for  contestants.  On  cross- 
examination  he  was  asked  and  required  to  answer,  over 
objections,  whether  he  was  indicted  in  Effingham  county, 
under  the  name  of  John  Smith,  for  larceny  and  convicted 
at  the  October  term  of  court,  1901.  It  is  insisted  this 
could  only  properly  be  proved  by  the  record  and  that  the 
court  erred  in  overruling  contestants'  objections.  Counsel 
have  confused  the  rule  in  criminal  cases  with  the  rule  in 
civil  cases.  Paragraph  426  of  the  Criminal  Code  (Hurd's 
Stat.  1909,  p.  825,)  permits  the  conviction  of  a  witness  to 
be  shown  for  the  purpose  of  affecting  his  credibility,  and 
we  have  held  that  under  that  statute  such  conviction  can 
only  be  proven  by  the  record.  Section  1  of  the  chapter  on 
Evidence  and  Depositions  in  civil  cases  removes  the  dis- 
qualification as  a  witness  that  formerly  attached  to  persons 
by  reason  of  their  conviction  of  a  crime,  but  provides  that 
such  conviction  may  be  shown  for  the  purpose  of  affecting 
the  credibility  of  the  witness,  "and  the  fact  of  such  con- 
viction may  be  proven  like  any  fact  not  of  record,  either 
by  the  witness  himself  (who  shall  be  compelled  to  testify 
thereto)  or  by  any  other  witness  cognizant  of  such  convic- 
tion,  as  impeaching  testimony,  or  by  any  other  competent 
evidence."  This  being  a  civil  case,  the  court  did  not  err 
in  overruling  the  objections. 

In  some  other  instances,  less  important  in  character,  er- 
rors were  committed  by  the  court  in  ruling  on  the  admis- 
sion of  evidence,  but  we  regard  it  as  unnecessary  to  point 
out  further  errors  in  this  line. 

The  seventh  instruction  should  have  been  refused  or 
modified.  Its  vice  is  not  so  much  in  that  it  states  an  in- 
correct proposition  of  substantive  law  as  that  it  gives  un- 
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due  weight  and  importance  to  the  testimony  of  the  attesting 
witnesses  to  the  will.  By  mentioning  the  subscribing  wit- 
nesses by  name  and  reciting  at  length  the  circumstances  of 
their  attesting  the  will,  believing  at  the  time  the  testator 
was  of  sound  mind,  the  jury  would  very  reasonably  infer 
that  especial  weight  and  importance  should  be  given  their 
testimony. 

The  eighth  instruction  is  subject  to  the  same  objection, 
and  to  the  further  objection  that  in  addition  to  calling  par- 
ticular attention  to  the  testimony  of  the  subscribing  wit- 
nesses to  the  will  by  name  it  also  particularly  emphasizes 
the  testimony  of  the  attorney  who  drew  the  will,  mention- 
ing him  by  name,  and  his  testimony  to  the  effect  that  he 
prepared  the  will  at  the  request  of  and  according  to  the 
directions  given  him  by  Stanton  Adkins.  The  weight  and 
value  to  be  given  to  the  testimony  of  the  respective  witnesses 
in  a  case  is  a  question  for  the  jury  to  determine,  but  the 
jury  might  well  infer  from  the  seventh  and  eighth  instruc- 
tions that  the  testimony  of  the  witnesses  whose  names  were 
mentioned  in  them  was  entitled  to  greater  weight  than  the 
testimony  of  other  witnesses  not  named  in  the  instructions. 

The  fifteenth  instruction  covers  more  than  a  printed 
page  of  the  abstract  and  is  more  in  the  nature  of  an  argu- 
ment than  an  instruction.  The  propositions  of  law  con- 
tained in  it  were  embraced  in  other  instructions  given  on 
behalf  of  proponents,  and  the  court  should  have  refused 
that  instruction. 

Objections  are  made  to  other  instructions  given  on  be- 
half of  proponents.  Some  of  them  are  not  technically  ac- 
curate, but  their  defects  were  not  of  a  character  that  would 
mislead  the  jury. 

For  the  errors  indicated  the  decree  is  reversed  and  the 

cause  remanded.  Reversed  and  remanded. 
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Ernest  B.  Conover,  Plaintiff  in  Error,  vs.  Charles  B. 
Gatton  et  al.  Defendants  in  Error. 

Opinion  Med  October  25,  ign — Rehearing  denied  Dec.  6,  ipir. 

1.  Jurisdiction — jurisdiction  cannot  be  conferred  by  consent. 
Jurisdiction  of  the  subject  matter  cannot  be  conferred  by  consent 
nor  by  failure  of  the  parties  to  object  to  the  taking  of  jurisdiction. 

2.  Same — when  appeal  from  a  non-judicial  body  may  be  enter- 
tained. An  appeal  authorized  by  the  legislature  to  be  taken  to"  a 
court  from  the  action  of  a  non- judicial  body  may  be  entertained  if 
the  state  of  facts  is  such  that  the  appellate  tribunal  would  have 
had  original  jurisdiction  of  the  controversy  in  some  form  of  action. 

3.  Same — the  opening  or  vacating  of  roads  is  not  an  exercise  of 
judicial  power.  The  granting  of  a  petition  to  open  or  vacate  a 
road  is  not  an  exercise  of  judicial  power  by  the  highway  commis- 
sioners, as  judicial  power  is  not  exercised  where  no  legal  rights 
are  adjudicated  upon  nor  any  law  construed  or  applied. 

4.  Same — circuit  court  has  no  jurisdiction  of  appeal  from  action 
of  highway  commissioners  in  vacating  a  road.  The  circuit  court 
has  no  jurisdiction,  under  section  106  of  the  Roads  and  Bridges 
act,  in  counties  not  under  township  organization,  to  entertain  a  so- 
called  appeal  from  the  action  of  the  highway  commissioners  in 
granting  a  prayer  of  a  petition  to  vacate  a  road;  and  this  is  true 
notwithstanding  the  power  of  the  circuit  court  to  bring  the  pro- 
ceedings of  the  commissioners  before  it  on  writ  of  certiorari. 

Hand  and  Farmer,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county; 
the  Hon.  Harry  HigbeE,  Judge,  presiding. 

A.  A.  Leeper,  for  plaintiff  in  error. 

J.  J.  Neiger,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

A  petition  was  filed  with  the  commissioners  of  high- 
ways of  road  district  No.  6,  in  Cass  county,  for  the  va- 
cation of  certain  parts  of  streets  in  Beer's  Cheston  Hill 
addition  to  the  city  of  Virginia,  located  outside  the  corpo- 
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rate  limits  of  the  city  but  within  the  boundaries  of  the  road 
district.  A  remonstrance  was  filed,  and  after  a  hearing  the 
prayer  of  the  petition  was,  in  part,  granted.  The  defend- 
ants in  error  hei;e  appealed  to  the  circuit  court  pursuant  to 
the  provisions  of  section  106  of  the  Road  and  Bridge  act 
in  counties  not  under  township  organization,  (Hurd's  Stat. 
1909,  p.  1953,)  setting  forth  in  their  petition  as  the  grounds 
of  their  appeal  substantially  that  the  vacation  of  the  streets 
is  in  the  interest  of  one  individual  and  against  the  interest 
of  the  public,  that  it  injures  the  defendants  in  error  and 
all  of  the  freeholders  residing  in  the  district  within  three 
miles  of  the  streets  vacated,  without  benefit  to  any  of  them, 
and  that  it  is  against  the  interest  and  protest  of  the  major- 
ity of  the  freeholders  residing  upon  and  near  such  streets. 
The  plaintiff  in  error  made  a  motion  to  dismiss  the  appeal 
and  the  court  overruled  it.  A  trial  by  a  jury  was  had,  the 
isssues  were  found  in  favor  of  the  defendants  in  error,  and 
a  judgment  was  rendered  that  the  action  of  the  commis- 
sioners be  not  sustained.  A  writ  of  error  has  been  sued 
out  of  this  court,  and  the  action  of  the  circuit  court  in 
overruling  the  motion  to  dismiss  the  appeal  is  assigned  as 
error. 

The  only  question  we  deem  it  necessary  to  consider  is 
the  jurisdiction  of  the  court,  for  if  the  court  had  no  juris- 
diction of  the  subject  matter  it  should  have  dismissed  the 
appeal,  whether  any  motion  was  made  for  that  purpose  or 
not.  Jurisdiction  of  the  subject  matter  cannot  be  acquired 
by  consent  or  by  failure  to  object.  The  constitution  pro- 
vides that  "the  powers  of  the  government  of  this  State  are 
divided  into  three  distinct  departments, — the  legislative, 
executive  and  judicial ;  and  no  person  or  collection  of  per- 
sons, being  one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except  as 
hereinafter  expressly  directed  or  permitted."  This  classi- 
fication of  the  powers  of  government  is  incapable  of  sharp 
definition,  because  the  duties  required  of  each  department 
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will  by  their  nature  sometimes  encroach  upon  the  field 
of  another.  Cooley,  in  his  work  on  Constitutional  Limi- 
tations, (7th  ed.  132,)  says,  in  considering  judicial  power, 
that  to  adjudicate  upon  and  protect  the  rights  and  interests 
of  individual  citizens,  and  to  that  end  to  construe  and  apply 
the  law,  is  the  peculiar  province  of  the  judicial  department. 
This  power,  it  is  said  in  Owners  of  Lands  v.  People,  113 
111.  296,  "has  never  been  held  to  apply  to  those  cases  where 
judgment  is  exercised  as  incident  to  a  ministerial  power." 
Executive  officers  are  frequently  under  the  necessity  of  de- 
termining facts  from  evidence  or  their  own  knowledge  and 
of  deciding  and  acting  in  accordance  with  such  finding.  The 
acts  of  clerks,  sheriffs  and  constables  in  taking  and  approv- 
ing bonds,  of  assessors  and  boards  of  review  in  valuing 
property  for  taxation,  of  city  councils  in  granting  or  re- 
voking licenses  to  keep  dram-shops  or  to  conduct  business 
of  various  kinds,  of  superintendents  of  schools  in  granting 
and  revoking  teachers'  certificates,  of  the  State  Board  of 
Health  in  ascertaining,  and  determining  qualifications  of 
physicians  to  practice  medicine  and  in  granting  and  revok- 
ing permits  for  that  purpose,  of  boards  of  supervisors  in 
removing  county  officers,  are  all  based  upon  the  judgment 
of  the  respective  officers,  require  the  exercise  of  discretion 
and  are  in  their  nature  judicial.  The  power  exercised  is 
not,  however,  that  belonging  to  the  judicial  department  of 
the  government,  but  is  incidental  only  to  the  executive  or 
administrative  powers  conferred  by  law  upon  such  officers. 
The  action  sought  by  the  petition  to  the  commissioners  of 
highways  and  by  the  appeal  to  the  circuit  court  was  not 
judicial.  The  laying  out  and  opening  of  roads  is  not  an 
act  of  judicial  power.  (Nealy  v.  Brown,  1  Gilm.  10.)  No 
legal  rights  were  submitted  to  or  adjudicated  by  the  com- 
missioners and  no  law  was  construed  or  applied  by  them, 
and  without  these  things  judicial  power  is  not  exercised. 
Owners  of  Lands  v.  People,  supra. 
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Cases  have  been  called  to  our  attention  in  which  appeals 
have  been  authorized  by  statute  from  various  non- judicial 
bodies  to  the  courts  and  in  which  the  jurisdiction  of  the 
courts  to  entertain  such  so-called  appeals  has  been  sus- 
tained. They  are:  County  of  Peoria  v.  Harvey,  18  111. 
364;  Joliet  and  Chicago  Railroad  Co.  v.  Barrows,  24  id. 
562;  Rowe  v.  Bowen,  28  id.  116;  Bureau  County  v.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  44  id.  229.  Each 
of  those  cases  involved  a  state  of  facts  of  such  a  character 
as  the  circuit  court  had  original  jurisdiction  of.  The  first 
involved  the  assessment  of  damages  by  commissioners  ap- 
pointed to  lay  out  a  State  road ;  the  second,  the  assessment 
of  damages  for  the  right  of  way  of  a  railroad;  the  third, 
the  trial  of  the  right  of  property  levied  upon  by  the  sheriff 
and  claimed  by  one  not  a  party  to  the  writ ;  the  fourth,  the 
assessment  of  the  property  of  a  railroad  company  in  vio- 
lation of  the  constitutional  rule  as  to  uniformity.  They 
all  involved  property  rights  which  might  have  been  vindi- 
cated by  the  usual  forms  of  proceeding,  condemnation,  tres- 
pass, replevin,  trover,  injunction.  The  statutes  provided 
that  instead  of  or  in  addition  to  these  forms  of  proceeding 
the  court  might  acquire  jurisdiction  by  way  of  appeal.  As 
shown  in  the  case  of  Maxwell  v.  People,  189  111.  546,  the 
proceeding  is  not  an  appeal  in  a  legal  sense,  but  only  a 
method  of  bringing  before  the  court  for  judicial  determina- 
tion a  controversy  of  a  character  of  which  the  court  had 
original  jurisdiction.  This  was  the  view  expressed  by  the 
court  in  City  of  Aurora  v.  Schoeberlein,  230  111.  496,  where 
it  was  said  (p.  503)  :  "If  a  controversy  belongs  to  a  class 
of  cases  of  which  a  court  has  original  jurisdiction  and  it 
is  brought  before  the  court  in  the  method  prescribed  by  the 
legislature,  the  court  may  take  jurisdiction  by  virtue  of  its 
general  powers,  but  so  far  as  the  remedy  is  judicial  it  be- 
gins with  the  presentation  of  the  case  to  the  court.  The 
cases  in  which  appeals  from  non-judicial  bodies  to  courts 
have  been  recognized  have  involved  individual  or  property 
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rights  of  which  the  court  had  jurisdiction  under  some  other 
form  of  procedure,  and  belonged  to  classes  of  cases  in 
which  the  court,  acting  judicially,  could  afford  a  remedy." 

The  power  of  the  court,  by  certiorari,  to  bring  before  it 
the  proceedings  of  the  commissioners  does  not  affect  the 
question.  The  writ  of  certiorari  runs  against  inferior  tri- 
bunals, not  for  the  purpose  of  reviewing  their  proceedings, 
but  only  of  determining  whether  they  have  acquired  and 
have  not  exceeded  their  jurisdiction.  City  of  Aurora  v. 
Schoeberlein,  supra. 

The  circuit  court  acquired  no  jurisdiction  by  virtue 
of  the  appeal.  Its  judgment  is  therefore  reversed  and  the 
cause  is  remanded,  with  directions  to  dismiss  the  appeal. 

Reversed  and  remanded,  with  directions. 

Hand  and  Farmer,  JJ.,  dissenting: 

This  case  differs  from  City  of  Aurora  v.  Schoeberlein, 
230  111.  496,  in  this :  that  here  a  property  right  is  involved 
while  in  that  case  only  the  right  to  an  office  was  involved, 
and  we  think  where  a  property  right  is  involved  the  legis- 
lature may  rightfully  provide  for  an  appeal  to  the  courts 
from  the  determination  of  an  inferior  tribunal,  although 
such  tribunal  is  not  a  court  and  does  not  exercise  judicial 
power.  Numerous  statutes  may  be  found  in  this  State  pro- 
viding for  such  appeals,  and  many  cases  are  found  in  our 
Reports  where  the  jurisdiction  of  the  courts  of  this  State 
has  been  sustained  in  what  were  called  appeals  from  in- 
ferior bodies  exercising  non-judicial  powers.  In  County  of 
Peoria  v.  Harvey,  18  111.  364,  an  appeal  was  sustained  from 
the  order  of  commissioners  establishing  a  highway  and  in- 
volving the  assessment  of  damages.  In  Joliet  and  Chicago 
Railroad  Co.  v.  Barrows,  24  111.  562,  an  appeal  was  sus- 
tained from  the  assessment  of  damages  by  commissioners 
for  a  right  of  way.  In  Rowe  v.  Bowen,  28  111.  116,  an  ap- 
peal was  sustained  from  a  trial  of  the  right  to  property  lev- 
ied upon  by  a  sheriff  and  claimed  by  a  third  party,  although 
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the  court  in  express  terms  held  that  the  sheriff  did  not  ex- 
ercise judicial  powers  at  said  trial.     In  Bureau  County  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  44  111.  229,  it 
was  held  that  an  appeal  was  properly  prosecuted  to  the  cir- 
cuit court  from  the  order  of  the  board  of  supervisors  (a 
non- judicial  body)  on  an  assessment  of  property  for  taxa- 
tion.    In  the  last  case  this  court  considered  the  right  to 
prosecute  such  appeal  very  fully,  and  reached  the  conclusion 
that  the  legislature  might  authorize  an  appeal  from  the  or- 
der of  a  non-judicial  body,  to  the  courts;   and  in  Maxwell 
v.  People,  189  111.  546,  it  was  explained  that  the  appeal  in 
such  cases  was  a  method  of  invoking  the  jurisdiction  of  the 
courts,  and  that  the  exercise  of  such  jurisdiction  was  origi- 
nal when  it  attached  in  the  courts,  rather  than  appellate. 
In  the  Bureau  County  case,  on  page  233,  it  was  said: 
"It  is  argued  with  great  force  and  ability  that,  inasmuch 
as  the  board  of  supervisors  is  in  no  sense  a  court  of  any 
description,  an  appeal  cannot  lie  to  the  circuit  court  from 
any  of  its  determinations,  and,  consequently,  the  act  of 
1861,  allowing  an  appeal  by  a  railroad  company  from  their 
determinations,  is  unconstitutional  and  void.     Much  inge- 
nious, forcible  and  persuasive  argument  has  been  used  by 
appellants  here  in  support  of  this  view,  but  we  are  not 
convinced  by  it.     *     *     *     In  considering  the  legislation 
of  this  State  of  a  character  analogous  to  this  act  of  1861 
we  are  by  no  means  convinced  of  the  want  of  powei*  in 
the  legislature  to  allow  this  appeal.     It  may  be  the  board 
of  supervisors  of  a  county  is  not  a  court  in  the  legal  ac- 
ceptation of  that  term,  but  it  has  power  conferred   upon 
it  by  the  wanton  and  unjust  exercise  of  which  the  most 
vital  interests  of  parties  before  it  may  be  rendered  totally 
valueless.     Perilous,  indeed,  would  be  their  condition   if 
those  great  interests  were  at  the  mercy  of  irresponsible  men, 
bent,  it  may  be,  on  inflicting  injury  for  which  they  coyld 
not  atone.     *    *    *    To  insist  that  a  board  of  supervisors 
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is  not  a  court  does  not  decide  the  question,  as  we  think. 
in  our  legislation  several  acts  may  be  found  giving  an 
appeal  to  the  circuit  court  in  cases  confessedly  not  originat- 
ing in  the  exercise  of  judicial  power  by  a  court."  The 
court  then  reviews  the  former  decisions  of  this  court,  and 
on  page  235  says:  "The  act  of  1861  gives  an  appeal  in 
express  terms.  In  view  of  this  legislation  and  these  ju- 
dicial decisions  it  is  too  late  to  urge  a  want  of  jurisdiction 
in  the  circuit  court  to  try  the  appeal  from  the  board  of 
supervisors,  and  we  must  hold  that  the  jurisdiction  was 
complete  under  the  act  of  1861  and  that  statute  is  not  in 
conflict  with  any  provision  of  the  constitution,  considered  in 
the  light  of  long  continued  analogous  legislation  under  it." 

The  Bureau  county  case  has  been  frequently  cited  by 
this  court  and  was  approved  in  the  Schoeberlein  case,  and 
we  think  it  fully  sustains  the  position  that  the  appeal  in 
this  case  was  rightfully  authorized  by  the  legislature.  In 
the  Schoeberlein  case,  on  page  503,  it  was  said:  "If  a 
controversy  belongs  to  a  class  of  cases  of  which  a  court  has 
original  jurisdiction  and  it  is  brought  before  the  court  in 
the  method  prescribed  by  the  legislature,  the  court  may 
take  jurisdiction  by  virtue  of  its  general  powers,  but  so  far 
as  the  remedy  is  judicial  it  begins  with  a  presentation  of 
the  case  to  the  court.' ' 

The  case  at  bar  involves  a  fr.eehold,  and  while  the  high- 
way commissioners,  in  determining  to  vacate  said  streets, 
did  not  sit  as  a  court  "in  determining  whether  or  not  the 
highway  should  be  vacated,  the  function  exercised  by  the 
commissioners  wras  judicial  in  its  character.  (Drainage 
Comrs.  v.  Griffin,  134  111.  330.)  They  were  required  to 
use  their  discretion  in  determining  whether  it  was  right 
that  the  highway  should  be  opened."  (People  v.  Comrs. 
of  Highways,  240  111.  399. )  The  circuit  court  could  have 
reviewed  the  record  of  the  highway  commissioners  by  cer- 
tiorari, and  if  the  commissioners  acted  without  jurisdiction 
and  were  attempting  to  close  the  streets  contrary  to  law  a 
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court  of  chancery  might  have  enjoined  them  from  so  do- 
ing. (Smith  v.  McDowell,  148  111,  51.)  We  think  this 
case,  therefore,  falls  within  the  doctrine  of  Bureau  County 
v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  supra,  and 
kindred  cases. 


The  City  of  Chicago  vs.  Charles  Pick  et  al. — (Jacob 
Glos  et  al.  Appellants,  vs.  Isabella  A.  H.  Prindle, 
Appellee.) 

Opinion  filed  April  19,  191 1 — Rehearing  denied  December  6,  191 1. 

• 

1.  Eminent  domain — parties  may  waive  right  to  have  their 

controversy  as  to  title  decided  on  formal  pleadings.  While  there 
should  be  some  pleading  in  a  condemnation  case  as  the  basis  of  a 
controversy  among  the  defendants  as  to  title,  such  defendants  may 
waive  their  right  to  submit  the  question  on  formal  pleadings. 

2.  Same — when  defendants  cannot  complain  of  lack  of  formal 
issue.  In  a  condemnation  proceeding,  where  the  issue  of  owner- 
ship is  between  the  holder  of  the  legal  title  and  the  holder  of  tax 
deeds,  if  other  persons  alleged  in  the  petition  to  have  some  inter- 
est in  the  premises,  without  stating  what  such  interest  is,  are  par- 
ties to  the  suit  and  appear,  but,  though  represented  by  the  attorney 
for  the  holder  of  the  tax  deed,  make  no  attempt  to  raise  any  formal 
issue  as  to  their  interests  or  make  any  proof  of  the  same,  they  can 
not  complain,  on  appeal,  that  the  question  of  their  interests  was  not 
included  in  the  formal  issue  on  which  the  court  based  its  findings. 

3.  Same — petitioner's  averment  of  ownership  is  not  binding  on 
the  defendants.  A  petitioner  for  the  condemnation  of  property 
must  ascertain  who  are  the  owners  of  and  interested  in  the  prop- 
erty, but  the  averments  pi  ownership,  while  binding  upon  the 
petitioner,  are  not  binding  on  the  defendants,  and  upon  a  proper 
issue  the  court  may  determine  disputes  between  them;  and  it  is 
proper  to  settle  such  questions  before  the  jury  is  empaneled  to  as- 
certain compensation. 

4.  Same — when  it  is  proper  to  ascertain  compensation  in  gross 
sum.  In  a  condemnation  proceeding  the  petitioner  is  not  inter- 
ested in  a  controversy  among  the  defendants  as  to  their  interests, 
and  if  there  is  a  determination  of  such  a  controversy  which  is 
not  acquiesced  in  by  a  defendant,  the  petitioner  should  not  be  re- 
quired to  delay  its  case  pending  such  defendant's  appeal,  but  it  is 
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proper,  in  such  case,  to  ascertain  the  compensation  in  a  gross  sum, 
to  be  distributed  under  further  order  of  the  court. 

5.  Same — a  condemnation  judgment  is  merely  conditional  until 
compensation  is  paid.  A  decision  of  the  court,  in  a  condemnation 
proceeding,  of  a  controversy  between  defendants  as  to  their  title 
relates  only  to  their  right  to  participate  in  a  fund  which,  as  yet, 
has  no  existence  and  which  may  never  have,  as  the  condemnation 
judgment  is  merely  conditional  and  confers  no  right  until  the  com- 
pensation is  paid. 

6.  Same — defendant  may  appeal  from  order  settling  his  inter- 
est, after  a  final  award  is  made.  Where  there  is  a  controversy 
between  the  defendants  to  a  condemnation  proceeding  as  to  their 
title  and  the  decision  is  not  satisfactory  to  one  of  them,  the  dis- 
satisfied party  is  not  required  to  take  an  appeal  at  once,  as  is  the 
case  where  a  partition  decree  settles  the  interests  of  the  parties, 
but  may  take  his  appeal  after  the  judgment  awarding  compensa- 
tion is  entered. 

7.  Same — holder  of  invalid  tax  deed  not  entitled  to  reimburse- 
ment out  of  compensation  awarded.  A  condemnation  proceeding  is 
not  a  proceeding  instituted  by  the  holder  of  the  legal  title  but  is 
instituted  against  him  without  his  consent,  and  in  such  case  the 
holder  of  an  invalid  tax  deed  is  not  entitled  to  reimbursement  out 
of  the  compensation  awarded,  for  money  expended  in  procuring 
such  tax  deed  and  for  taxes  subsequently  paid. 

8.  Tax  deeds — right  of  holder  of  invalid  tax  deed  to  reimburse- 
ment is  limited.  The  holder  of  an  invalid  tax  title  is  only  entitled 
to  reimbursement  when  his  tax  title  is  attacked  and  set  aside  in  a 
proceeding  brought  for  that  purpose  by  the  owner  of  the  land. 

Cartwright,  Hand  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Robert  Zaleski,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  city  of  Chicago,  in  its  capacity  as  trustee  for  the 
use  of  the  schools  of  the  city,  filed  its  petition  in  the  circuit 
court  of  Cook  county  to  ascertain  the  compensation  to  be 
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paid  for  a  large  number  of  lots  for  school  purposes,  includ- 
ing lots  47  and  48,  in  block  2,  of  a  certain  subdivision, 
naming  many  persons  as  interested  in  the  premises,  without 
specifying  their  respective  titles  or  interests,  among  whom 
were  the  appellants,  Jacob  Glos,  Emma  J.  Glos,  Clara  L. 
Glos  and  August  A.  Timke.  Jacob  Glos  filed  a  paper  which 
he  called  an  answer,  alleging  that  he  was  the  owner  of 
lots  47  and  48  by  virtue  of  tax  deeds.  His  attorney,  who 
was  also  attorney  for  the  other  appellants,  served  a  notice 
on  the  appellee,  Isabella  A.  H.  Prindle,  another  defendant, 
when  the  claim  set  up  by  Jacob  Glos  would  be  heard,  and 
stated  therein  that  his  other  clients  also  claimed  some  in- 
terest in  the  premises.  The  appellee  filed  a  paper  which  she 
called  an  answer  to  the  answer  of  Jacob  Glos,  denying  that 
he  had  any  interest  in  the  lots  and  alleging  that  she  was 
the  owner  of  them.  On  July  16,  1910,  the  appellants  and 
appellee  appeared  and  the  court  heard  the  proofs  of  Jacob 
Glos  and  the  appellee,  and  entered  an  order  finding  that  the 
appellee  was  the  owner  in  fee  of  the  premises;  that  none 
of  the  other  defendants  had  any  right,  title  or  interest  in 
the  lots  and  that  she  was  entitled  to  the  entire  amount  that 
might  be  awarded.  Jacob  Glos  excepted  and  prayed  an 
appeal,  which  the  court  refused  to  grant,  but  he  was  al- 
lowed sixty  days  to  file  a  bill  of  exceptions.  On  Novem- 
ber 17,  1910,  there  was  a  trial  and  a  verdict  for  $1200  as 
compensation  for  the  lots  to  the  owner  and  parties  inter- 
ested in  them,  not  naming  any  person.  Judgment  was  en- 
tered on  the  verdict,  and  on  November  19,  1910,  appellants 
moved  the  court  to  vacate  the  judgment,  set  aside  the  ver- 
dict and  grant  a  new  trial,  and  their  motions  were  denied. 
They  then  moved  in  arrest  of  judgment,  and  upon  the  de- 
nial of  their  motions  they  prayed  separate  appeals  to  this 
court,  which  were  granted  and  time  was  given  for  a  bill  of 
exceptions.  The  four  appellants  filed  separate  appeal  bonds 
but  joined  in  filing  one  transcript  of  the  record. 
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The  same  counsel  has  filed  a  brief  and  argument  for 
Jacob  Glos  and  another  for  the  other  appellants.  The 
only  ground  upon  which  counsel  contends  that  the  judg- 
ment should  be  reversed  as  to  the  appellants  Emma  J.  Glos, 
Clara  L.  Glos  and  August  A.  Timke  is,  that  the  issue  made 
between  Jacob  Glos  and  the  appellee  as  to  who  owned  the 
lots  did  not  involve  the  rights  of  any  other  parties,  and  did 
not  authorize  the  court  to  make  a  finding  that  those  who 
did  not  join  in  that  issue  had  no  right,  title  Qr  interest  in 
the  premises  or  in  the  fund.  The  appellants  had  all  ap- 
peared in  the  proceeding  and  were  all  present  at  the  hear- 
ing on  the  question  of  title  and  represented  by  the  same 
attorney.  While  there  should  be  some  pleading  as  a  basis 
of  a  controversy  between  defendants  as  to  title,  they  may 
waive  their  right  to  have  the  question  submitted  on  formal 
pleadings.  (Sanitary  District  v.  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railway  Co.  216  111.  575.)  All  the  appel- 
lants had  every  opportunity  to  prove  title,  if  they  had  any, 
but  three  of  them  stood  by  while  the  cause  was  tried  be- 
tween two  parties,  each  claiming  the  absolute  title,  and  of- 
fered no  evidence  and  made  no  claim  of  title.  They  can 
not  now  complain  that  the  formal  issue  did  not  include 
them.  They  make  no  complaint  of  anything  else  and  the 
record  does  not  show  any  error  affecting  them. 

The  appellee  contends  that  no  alleged  errors  in  the  order 
of  July  16,  1910,  finding  her  to  be  the  absolute  owner  of 
the  lots,  can  be  considered,  because  that  order  was  final  and 
no  appeal  was  taken  from  it.  Her  counsel  says  that  the 
order  was  final  in  the  same  sense  as  a  decree  finding  the 
interests  of  parties  in  partition,  from  which  an  appeal  must 
be  taken  if  any  party  desires  to  question  the  decree  by  ap- 
peal, and  that  although  the  court  refused  to  grant  an  appeal 
the  order  cannot  now  be  reviewed.  In  partition  an  appeal 
from  a  decree  finding  the  interests  of  the  parties  brings  up 
the  whole  cause,  affects  all  the  parties  in  interest  and  sus- 
pends further  action  until  the  appeal  is  determined.     But 
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the  situation  here  is  different.  A  petitioner  for  the  con- 
demnation of  property  must  ascertain  who  are  the  owners 
of  and  interested  in  the  premises  sought  to  be  taken.  (Peo- 
ria, Pekin  and  Jacksonville  Railroad  Co.  v.  Laurie,  63  111. 
264 ;  St.  Louis  and  Southeastern  Railzvay  Co.  v.  Teters, 
68  id.  144;  Chicago  and  Iowa  Railroad  Co.  v.  Hopkins, 
90  id.  316.)  The  averments  of  ownership  in  the  petition 
are  binding  on  the  petitioner  but  not  on  the  defendants, 
and  on  a  proper  issue  the  court  may  determine  disputes  be- 
tween them.  (Sanitary  District  v.  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railway  Co.  supra;  Metropolitan  Elevated 
Railway  Co.  v.  Eschner,  232  111.  210.)  If  there  is  a  con- 
troversy between  defendants  as  to  title,  it  is  proper  to  settle 
that  question  before  the  jury  is  empaneled,  (Chicago  and 
Milwaukee  Electric  Railroad  Co.  v.  Diver,  213  111.  26; 
Chicago  and  Northwestern  Railway  Co.  v.  Miller,  233  id. 
508;)  but  with  the  determination  of  that  question  the  peti- 
tioner is  not  concerned.  An  appeal  from  a  decision  in  such 
a  controversy  would  only  bring  up  for  review  the  question 
of  ownership  as  between  the  parties  to  the  controversy  and 
ought  not  to  delay  the  condemnation  proceeding  contrary 
to  the  rights  of  the  petitioner  and  public  policy.  The  only 
method  of  questioning  an  order  of  that  kind  is  by  appeal, 
and  if  the  parties  are  satisfied  the  order  may  be  acted  upon 
by  the  court  and  the  compensation  be  awarded  accordingly. 
If  the  order  is  final  in  the  sense  that  it  must  be  appealed 
from  when  made  and  a  defendant  who  is  held  to  have  no 
title  cannot  participate  further  in  the  proceeding,  the  con- 
demnation would  fail  in  case  the  order  should  afterward  be 
reversed,  because  a  party  entitled  to  his  day  in  court  and 
to  be  heard  as  to  the  amount  of  compensation  to  which  he 
is  entitled  would  have  been  deprived  of  that  right.  Here 
Jacob  Glos  was  held  to  have  no  title,  and  if  the  order  ended 
his  connection  with  the  proceeding  as  to  the  amount  of 
compensation  to  be  awarded  notwithstanding  the  averments 
of  the  petition,  the  subsequent  award  of  $1200  could  not 
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stand  if  the  order  should  be  found  to  be  wrong.  The  peti- 
tioner, which  has  brought  into  court  all  the  parties  having 
rights,  titles  or  interests  in  the  property  to  be  condemned 
and  is  wholly  without  fault,  would  either  be  required  to 
stay  proceedings  pending  an  appeal  on  a  contest  between 
defendants,  or  proceed  without  a  necessary  defendant,  at 
the  risk  of  having  the  judgment  set  aside. 

There  is  a  further  reason  why  an  appeal  should  not  be 
required  before  the  final  award  in  the  fact  that  the  decision 
relates  only  to  the  right  to  participate  in  a  fund  which  as 
yet  has  no  existence  and  may  never  have.  The  petitioner 
may  dismiss  the  petition  or  after  the  ascertainment  of  com- 
pensation may  abandon  the  proceeding  and  decline  to  take 
the  property.  The  judgment  is  only  conditional  and  con- 
fers no  right  until  the  payment  of  compensation,  and  the 
Eminent  Domain  act  contemplates  that  the  petitioner  may 
not  make  payment  within  the  time  limited  and  provides  for 
such  a  condition.  If  there  is  an  order  fixing  the  rights  of 
defendants  between  themselves  which  is  not  acquiesced  in, 
we  regard  the  method  adopted  here  of  awarding  a  gross 
sum  as  the  proper  one.  All  defendants  would  have  a  right 
to  be  heard  on  the  amount  of  compensation,  leaving  the 
question  who  is  entitled  to  the  award  for  future  determi- 
nation, and  this  may  properly  be  done  where  the  title  is  in 
litigation.  (Eddleman  v.  Union  County  Traction  Co.  217 
111.  409;  Metropolitan  Elevated  Railway  Co.  v.  Eschner, 
supra.)  An  appeal  from  the  order  of  July  16,  19 10,  might 
have  proved  entirely  useless,  and  Jacob  Glos  had  a  right  to 
appeal  from  that  order  after  the  final  judgment. 

At  the  hearing  concerning  title  Jacob  Glos  claimed  that 
his  tax  deeds  were  valid,  or  if  they  were  held  invalid  that 
he  was  entitled  to  be  reimbursed  for  his  expenditures,  with 
interest,  in  the  manner  required  by  the  statute  upon  setting 
aside  such  deeds.  The  tax  deeds  being  invalid,  is  the 
holder  thereof  entitled,  in  a  condemnation  proceeding,  to 
reimbursement,  out  of  the  compensation  awarded,  for  the 
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money  expended  in  procuring  such  tax  deeds  and  for  the 
taxes  subsequently  paid  ?  This  question,  we  think,  must  be 
answered  in  the  negative.  The  proviso  to  section  224  of 
the  Revenue  law  (Hurd's  Stat.  1908,  chap.  120,  p.  1788,) 
provides  that  when  any  judgment  or  decree  of  court  set- 
ting aside  any  tax  deed  procured  under  that  act  is  entered, 
the  decree  shall  provide  that  the  claimant  shall  pay  to  the 
party  holding  such  tax  deed  all  taxes  and  legal  costs,  to- 
gether with  all  penalties  provided  by  law,  to  which  the 
holder  of  such  deed  shall  be  entitled,  before  the  claimant 
shall  have  the  benefit  of  such  judgment  or  decree.  There 
are  many  cases  in  this  court  where  tax  deeds  have  been 
set  aside  at  the  instance  of  the  owner  upon  the  terms  im- 
posed by  the  statute,  but  these  cases  are  suits  commenced 
in  equity  by  the  holder  of  the  paramount  title  for  the  pur- 
pose of  removing  the  tax  title  as  a  cloud  upon  the  owner's 
title,  and  by  applying  the  equitable  maxim  that  "he  who 
seeks  equity  must  dp  equity,"  and  in  compliance  with  the 
proviso  above  referred  to  from  section  224  of  the  Revenue 
law,  this  court  has  never  hesitated  to  require,  as  a  condi- 
tion of  relief,  reimbursement  to  the  holder  of  such  defect- 
ive tax  title.  The  rule  applied  in  that  class  of  cases  does 
not,  in  our  opinion,  extend  to  cases  like  the  one  at  bar  for 
the  reason  that  the  condemnation  proceeding  was  not  insti- 
tuted by  the  owner  of  the  land  but  was  commenced  against 
him  without  his  consent,  for  the  purpose  of  condemning  his 
land  for  a  public  use.  The  holder  of  an  invalid  tax  title 
is  only  entitled  to  reimbursement  when  his  tax  .title  is  at- 
tacked and  set  aside  in  a  proceeding  brought  for  that  pur- 
pose by  the  owner  of  the  land.  (Miller  v.  Cook,  135  111 
190;  Riverside  Co.  v.  Tozvnshend,  120  id.  9;  Gage  v. 
Eddy,  186  id.  432.)  Appellants  are  not  brought  within 
either  the  language  of  the  statute  or  the  equitable  principle 
which  it  declares. 

The  judgment  of  the  circuit  court  of  Cook  county  is 

affirnled*  Judgment  affirmed. 
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Cartwright,  Hand  and  Dunn,  JJ.,  dissenting: 

The  purpose  and  effect  of  the  condemnation  proceeding 
was  not  to  acquire  some  particular  interest  in  the  property 
taken,  but  to  appropriate  to  public  use  the  property  itself 
and  all  interests  therein.  (S  tubbings  v.  Village  of  Evans- 
ton,  136  111.  37.)  The  fact  that  the  tax  deeds  of  Jacob 
Glos  were  not  valid  as  conveyances  of  the  legal  title  does 
not  affect  his  right  to  compensation  if  they  had  any  value, 
since  the  constitution  requires  compensation  for  all  rights  in 
property,  whether  legal  or  equitable.  {Chicago  and  North- 
western Railway  Co.  v.  Miller,  233  111.  508.)  Equitable 
rights  in  real  estate  are  property  equally  with  legal  rights, 
and  have  equal  protection  under  the  constitution  and  laws. 
It  neither  requires  a  statute  concerning  reimbursement  nor 
any  maxim  of  equity  to  secure  to  Glos  his  constitutional 
right  to  compensation  for  his  rights  and  interests,  if  they 
had  any  value.  We  do  not  see  how  it  can  be  said  that  they 
were  valueless  because  they  did  not  convey  the  legal  title. 
Purchasers  at  tax  sales,  not  expecting  to  acquire  the  legal 
title  to  property,  pay  their  money  for  rights  in  the  prop- 
erty which  they  acquire  and  which  are  well  understood  to 
be  of  value.  The  statute  provides  that  any  judgment  or 
decree  of  court  setting  aside  any  tax  deed  shall  provide 
that  the  claimant  shall  pay  to  the  party  holding  such  tax 
deed  the  amounts  therein  provided  before  the  claimant  shall 
have  the  benefit  of  the  judgment  or  decree,  and  the  right 
is  not  confined  to  proceedings  by  bills  in  equity.  It  is  con- 
ceded by  counsel  for  the  appellee  that  if  the  effect  of  the 
condemnation  proceeding  had  been  to  set  aside  the  deeds 
there  would  have  been  a  right  to  reimbursement,  but  he 
contends  that  while  all  rights  under  the  deeds  were  taken 
away  there  was  no  right  to  compensation  for  any  interest 
that  the  holder  had,  because  the  proceeding  was  not  in  form 
to  set  aside  the  deeds.  It  is  not  a  question  of  reimburse- 
ment but  of  compensation  for  rights  and  interests,  whether 
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legal  or  equitable,  taken  in  the  proceeding,  and  the  form  of 
the  proceeding  is  immaterial.    In  Moore  v.  Wayman,  107 
111.  192,  the  proceeding  was  not  to  set  aside  a  tax  deed, 
but  was  to  enjoin  the  county  collector  from  executing  a 
deed  to  the  holder  of  a  certificate  of  sale.     There  was  no 
provision  in  the  decree  for  reimbursing  the  holder  of  the 
deed  and  it  was  reversed  for  that  reason.    The  court  said : 
"There  is  no  rule  of  law  or  principle  of  equity  that  will 
compel,  or  even  require,  one  man  to  pay  the  taxes  of  an- 
other or  discharge  any  of  his  duties  to  the  public.     Such 
injustice  can  never  be  tolerated  by  the  courts,  and  to  en- 
join the  collector  from  making  a  deed  in  this  case  would 
produce  that  result.     It  was  neither  illegal  nor  inequitable 
for  any  person  to  purchase  the  land  when  exposed  to  sale 
for  these  delinquent  taxes."    It  was  the  substance  of  things 
rather  than  the  form  which  was  there  considered.    A  pro- 
ceeding to  register  title  is  not,  in  form,  to  set  aside  a  tax 
deed  but  is  a  proceeding  adverse  to  the  tax  title;    and  in 
Gage  v.  Consumers'  Electric  Light  Co.  194  111.  30,  the  ap- 
plicant contended  that  the  proceeding  was  not  an  applica- 
tion to  cancel  of  record  the  tax  deeds  and  the  holder  was 
not  entitled  to  reimbursement.     This  court  did  not  regard 
the  form  of  the  proceeding  as  of  any  importance  and  re- 
quired the  applicant  to  reimburse  the  holder  of  the  tax 
deeds.    By  the  judgment  in  this  case  the  petitioner  acquired 
the  rights  of  all  parties,  including  the  interest  of  Jacob 
Glos  as  holder  of  the  tax  deeds,  and  the  right  which  he 
would  have  had,  under  them,  to  reimbursement  in  case  they 
were  set  aside  or  destroyed  in  any  form  of  proceeding  was 
taken  from  him.     That  right  was  property  having  a  well 
known  value,  of  which  he  could  not  be  deprived  without 
compensation. 
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Jane  A.  Bevans,  Appellee,  vs.  George  W.  Murray. — 
(Ira  B.  Meyers  et  al.  Appellants.) 

Opinion  Hied  October  25,  ion — Rehearing  denied  Dec.  6,  1011. 

1.  Wills — proper  construction  of  a  will  depends  upon  its  own 
provisions.  While  the  general  principles  governing  the  interpre- 
tation of  wills  are  the  same  in  all  cases,  yet  they  must  be  applied 
in  accordance  with  the  particular  provisions  of  the  will  which  is 
being  construed. 

2.  Same — when  a  life  tenant  has  more  than  a  naked  power  of 
sale.  Where  a  will  gives  the  husband  of  the  testatrix  all  of  the 
estate  she  may  own  at  her  death,  "to  be  by  him  used  and  disposed 
of  during  his  natural  life  precisely  the  same  as  I  might  do  were  I 
living,  hereby  giving  to  my  said  husband  full  power  to  sell,  ex- 
change, mortgage,  invest  and  re-invest  the  same  in  the  same  man- 
ner as  I  might  do  if  living,  and  to  use  so  much  of  the  income  and 
principal  thereof  as  he  may  desire,"  and  makes  provision  for  any 
residue  that  may  remain  undisposed  of  by  him,  the  husband  takes 
a  life  estate  with  a  liberal  but  not  unlimited  power  of  disposition, 
and  he  may  dispose  of  the  property  to  obtain  means  for  his  sup- 
port and  comfort,  although  he  cannot  give  away  the  estate  or 
change  the  residuary  devisees. 

3.  Under  the  above  provision  the  husband  has  power  to  make  a 
deed  conveying  an  undivided  interest  in  the  land,  which  was  val- 
uable but  unproductive,  in  consideration  that  the  grantee  should 
manage  the  estate  and  assume  and  pay  off  the  indebtedness  against 
it  and  the  expenses  of  its  maintenance,  and  in  the  absence  of  any 
fraud  or  failure  by  the  grantee  to  perform,  such  deed  should  be 
upheld  as  a  valid  exercise  of  power. 

4.  Under  the  aforesaid  provision  the  husband  has  no  power  to 
make  a  voluntary  conveyance  of  the  remaining  undivided  interest 
in  the  property  in  trust  for  beneficiaries  other  than  the  residuary 
devisees  named  in  the  .will,  notwithstanding  it  is  claimed  he  was 
attempting  to  comply  with  the  wishes  of  the  testatrix  as  expressed 
in  an  unsigned  pencil  memorandum  made  by  her  after  the  execu- 
tion of  the  will,  as  such  memorandum  is  without  probative  force 
and  the  will  is  the  sole  source  of  the  husband's  power. 

5.  Equity — when  equity  has  power  to  deal  with  proceeds  of  a 
sale.  A  court  of  equity  having  obtained  jurisdiction  of  all  the  par- 
ties in  interest  and  of  the  real  estate  involved,  has  power  to  ad- 
just the  rights  of  the  parties  in  the  proceeds  of  such  parts  of  the 
real  estate  as  have  been  sold,  in  the  same  manner  and  to  the  same 
extent  as  though  it  were  dealing  with  the  real  estate  itself. 
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6.  Deeds — when  deed  need  not  state  that  it  is  executed  under  a 
power.  If  a  quit-claim  deed,  joined  in  by  a  life  tenant  having  a 
power  of  disposition  under  the  will  of  an  owner  of  an  undivided 
interest  in  the  land  conveyed,  is  in  fact  executed  by  virtue  of  the 
power  given  by  the  will  and  was  so  intended  and  understood  by 
the  parties,  it  is  not  material  that  the  power  was  not  referred  to  in 
the  deed;  and  such  deed  will  convey  not  only  the  interest  of  the 
life  tenant,  but  also  the  interest  owned  by  the  testatrix  at  her  death. 

y.  Trusts — unused  proceeds  of  sales  are  not  individual  prop- 
erty of  life  tenant.  Where  the  husband,  as  life  tenant  and  execu- 
tor under  his  wife's  will,  has  full  power  to  dispose  of  the  property 
for  his  own  comfort  and  support  or  for  re-investment,  the  entire 
property  is  in  the  nature  of  a  trust  fund  for  those  purposes,  and  the 
fact  that  at  the  time  of  his  death  he  has  on  hand  unused  or  unin- 
vested proceeds  of  sales  made  by  him  by  virtue  of  his  power  under 
the  will  does  not  operate  to  transfer  such  funds  to  his  estate. 

8.  Same — a  court  of  equity  will  follow  trust  fund.  Where  a 
trustee  disposes  of  the  trust  fund  equity  will  follow  the  fund  as 
long  as  it  can  be  identified,  and'  will  impress  the  trust  upon  it  re- 
gardless of  any  change  that  may  have  been  made  therein. 

9.  Jurisdiction — when  court  must  be  able  to  control  real  es- 
tate affected.  Where  land  is  to  be  affected  by  a  decree,  as  in  par- 
tition proceedings,  assignment  of  dower  and  the  foreclosure  of 
mortgages  or  other  liens,  the  court  must  be  able  to  control  the  real 
estate  or  it  has  no  jurisdiction  of  the  case. 

10.  Same — courts  of  equity  act  either  upon  the  property  or  the 
person  of  the  owner.  Courts  of  equity  act  either  upon  the  property 
involved  or  upon  the  person  of  the  one  who  has  the  possession, 
control  or  title  thereto,  and  whether  they  may  accomplish  their 
purpose  in  the  one  way  or  the  other  depends  upon  the  character  of 
the  proceeding  and  the  relief  sought. 

11.  Same — when  real  estate  must  be  within  jurisdiction  of  the 
court.  Where  it  is  necessary  to  act  directly  upon  real  estate  itself 
in  order  to  do  justice  between  the  parties,  it  is  indispensable  that 
the  real  estate  be  within  the  jurisdiction  of  the  court. 

12.  Same — when  equity  may  compel  conveyance  by  a  decree  in 
personam.  Where  one  is  the  owner  of  land  which  in  equity  and 
good  conscience  he  ought  to  convey  to  another,  the  party  entitled 
to  a  conveyance  may  file  a  bill  in  any  jurisdiction  in  which  such 
owner  may  be  found,  and  the  court  may,  by  a  decree  in  personam, 
compel  the  execution  of  the  conveyance  though  the  land  itself  is 
beyond  its  territorial  jurisdiction. 

13.  Same — what  does  not  deprive  court  of  jurisdiction  to  com- 
pel conveyance  of  legal  title.  Where  a  life  tenant  with  power  of 
disposition  under  the  will  has  exceeded  his  powers  in  conveying  the 
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estate,  a  court  of  equity,  if  it  has  jurisdiction  of  all  the  parties, 
may,  by  a  decree  in  personam,  compel  the  placing  of  the  legal  title 
in  the  parties  in  whom  it  belongs,  notwithstanding  the  fact  that 
some  of  the  land  lies  in  a  foreign  State,  and  that,  as  to  such  land, 
the  construction  and  effect  to  be  given  the  will  may  ultimately  be- 
come a  question  for  the  courts  of  the  foreign  State. 

14.  Powers — a  life  tenant's  power  of  disposition  under  will  can 
not  be  delegated.  A,  life  tenant's  power  given  by  will  to  dispose  of 
the  property  for  the  purpose  of  his  support  and  comfort  or  for  re- 
investment cannot  be  delegated,  and  if  his  deed  to  an  undivided 
two-thirds  interest  in  certain  property  is  invalid  as  a  voluntary 
conveyance  beyond  the  scope  of  such  power,  his  grantee  cannot 
convey  a  valid  title  to  such  interest  to  persons  not  innocent  pur- 
chasers for  value,  even  though  they  may  have  rendered  services 
to  the  life  tenant  which  would  have  supported  a  direct  conveyance 
from  him  to  them. 

15.  Pleading — an  objection  that  a  bill  is  multifarious  should  be 
raised  by  demurrer.  An  objection  that  a  bill  is  multifarious  should 
be  raised  by  demurrer,  and  if  the  defendants  answer  the  bill  and  a 
hearing  is  had  upon  the  merits  the  objection  cannot  be  first  raised 
in  the  court  of  review. 

Dunn,  Cartwright  and  Hand,  JJ.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Farlin  Q.  Ball,  Judge,  presiding. 

Smith  &  Wallace,  and  Elmer  &  Cohen,  for  appel- 
lants. 

Clifford  N.  White,  and  Ashcraet  &  Ashcraft, 
(E.  M.  Ashcraet,  of  counsel,)  for  appellee. 

Per  Curiam  :  Jane  A.  Bevans  filed  a  bill  in  equity  in 
the  superior  court  of  Cook  county  to  set  aside  certain  deeds 
made  by  Alfred  H.  Champlin,  under  a  power  given  to  him 
by  the  will  of  his  wife,  Mary  M.  Champlin,  to  Ira  B.  Mey- 
ers. The  defendants  below,  who  were  all  of  the  persons 
having  or  claiming  any  interest  in  the  subject  matter  of  the 
litigation,  answered  the  bill,  and  upon  a  hearing  before  the 
master  to  whom  the  cause  was  referred,  a  finding  was  made 
in  favor  of  the  complainant  below,  which  was  approved  by 
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the  court  and  a  decree  rendered  in  substantial  accordance 
with  the  prayer  of  the  bill.  Part  of  the  defendants  below 
have  prosecuted  an  appeal  to  this  court  and  seek  a  reversal 
for  errors  which  will  be  hereinafter  referred  to. 

Alfred  H.  Champlin  was  a  physician  and  practiced  his 
profession  for  many  years  on  the  south  side  of  the  city  of 
Chicago.    Mary  M.  Champlin,  his  wife,  was  for  more  than 
fifteen  years  prior  to  her  death  an  invalid  and  required  a 
great  deal  of  personal  attention.    They  had  no  children  of 
their  own  but  they  had  an  adopted  daughter,  who  married 
Ira  B.  Meyers.     Mary  M.  Champlin  owned  in  her  own 
right,  at  the  time  of  her  death,  several  tracts  or  parcels 
of  real  estate,  which,  for  convenience,  may  be  divided  into 
tracts,  as  follows:     (i)  A  tract  consisting  of  the  home- 
stead, located  at  the  corner  of  Princeton  avenue  and  Sixty- 
first  street,  in  Chicago,  which  was  improved  by  an  eight- 
room  frame  house  located  on  a  lot  100x125  feet;    (2)  an 
undivided  half  interest  in  part  of  section  35  and  part  of 
section  2,  along  the  Calumet  river,  which  is  mentioned  in 
the  record  as  "The  Farm  Property/'  the  other  half  interest 
being  owned  by  the  appellee,  Jane  A.  Bevans,  the  tract  con- 
taining 168  acres;   (3)  about  four  hundred  feet  fronting  on 
State  street  near  One  Hundred  and  Twenty-seventh  street, 
in  the  city  of  Chicago,  known  as  "The  Wildwood  Property" 
or  "The  Old  Homestead ;"    (4)   an  undivided  half  of  a 
fifty- three  acre  tract  in  Indiana,  the  other  half  being  owned 
by  Jane  A.  Bevans;    (5)  a  third  interest  in  an  adjoining 
strip,  spoken  of  as  "The  Neck,"  the  other  owners  being 
George  W.  Murray  and  Jane  A.  Bevans;   (6)  an  undivided 
interest  with  Murray  and  Mrs.  Bevans  and  a  number  of 
others  in  a  seven-acre  tract  in  Indiana.     All  of  this  prop- 
erty was  clear  of  liens  at  the  time  of  the  death  of  Mary 
M.  Champlin,  but  she  left  unpaid  debts  amounting  to  $2600, 
which  included  taxes  due  on  the  real  estate  and*  a  debt  to 
a  Mr.  Whisler  of  $1600  for  money  borrowed  with  which 
to  pay  taxes.    She  left  no  personal  property. 
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George  W.  Murray  was  a  brother  and  Jane  A.  Bevans 
was  a  sister  to  Mrs.  Mary  M.  Champlin  and  were  her  near- 
est blood  relatives.  Mary  M.  Champlin  died  May  2,  1902, 
leaving  a  last  wrill,  made  in  1888,  which  is  in  the  following 
words : 

"I,  Mary  M.  Champlin,  of  Englewood,  Illinois,  do  make,  pub- 
lish and  declare  this  my  last  will  and  testament  and  hereby  revoke 
all  former  wills  by  me  at  any  time  made. 

"First — I  give,  devise  and  bequeath  to  my  beloved  husband, 
Alfred  H.  Champlin,  if  he  shall  survive  me,  all  my  remaining  es- 
tate, both  real  and  personal,  in  whatever  it  may  consist  or  where- 
ever  situated,  at  the  time  of  my  decease,  to  be  by  him  used  and 
disposed  of  during  his  natural  life  precisely  the  same  as  I  might 
do  were  I  living,  hereby  giving  to  my  said  husband  full  power  to 
sell,  exchange,  mortgage,  invest  and  re-invest  the  same  in  the  same 
manner  as  I  might  do  if  living,  and  to  use  so  much  of  the  income 
and  principal  thereof  as  he  may  desire. 

Second — But  if  my  said  husband  shall  not  survive  me,  or  any 
of  my  said  estate,  either  in  its  original  form  or  otherwise,  shall 
remain  undisposed  of  by  my  said  husband  at  the  time  of  his  de- 
cease, I  give,  devise  and  bequeath  to  my  daughter,  Cora  Champlin, 
our  homestead  in  Englewood,  Illinois,  as  described  in  deed  from 
Ira  J.  Nichols  to  me  dated  March  1,  1881,  and  recorded  in  the 
recorder's  office  of  Cook  county,  Illinois,  in  book  993  of  records, 
on  page  447,  and  all  my  household  goods,  except  the  portrait  of 
my  said  husband  and  myself,  which  I  direct  after  the  death  of  my 
said  husband  shall  be  given  to  the  Cook  County  Normal  School. 
All  the  residue  and  remainder  of  my  estate  to  be  equally  divided 
among  the  following  named  persons,  to-wit:  Cora  Champlin,  my 
daughter,  Jane  A.  Bevans,  my  sister,  and  George  W.  Murray,  my 
brother,  the  issue  of  each  of  the  three  persons  last  named  to  re- 
ceive the  share  of  any  of  them  who  may  not  survive  my  said 
husband. 

"Third — Should  my  said  daughter,  Cora  Champlin,  not  survive 
my  husband  and  die  without  issue  surviving  her,  I  direct  that  the 
above  devises  and  bequests  to  her  shall  go  to  my  said  sister, 
Jane  A.  Bevans. 

"Fourth — I  hereby  appoint  my  said  husband  as  the  executor 
of  this  my  last  will  and  request  that  he  be  allowed  to  execute  the 
same  without  bonds,  and  in  the  event  of  my  husband  not  surviving 
me,  I  appoint  my  said  brother,  George  W.  Murray,  executor  here- 
of, with  a  like  request  that  he  be  not  required  to  give  bonds. 

"Witness  my  hand  and  seal  this  ninth  day  of  October,  A.  D. 

1888 

Mary  M.  Champlin.     (Seal.)" 
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This  will  was  admitted  to  probate  in  Cook  county  on 
June  10,  1902,  and  Dr.  Champlin  qualified  as  executor, 
settled  the  estate  and  made  his  final  report  and  was  dis- 
charged on  September  9,  1904.  Cora  Meyers,  the  adopted 
daughter,  died  January  7,  1904,  leaving  no  lineal  descend- 
ants. On  January  14,  1904,  seven  days  after  the  death  of 
Cora  Meyers,  Dr.  Champlin,  assuming  to  act  under  and  by 
virtue  of  the  power  vested  in  him  by  the  will  of  his  wife, 
made  a  deed  of  conveyance,  which  was  acknowledged  on 
that  date,  and  afterwards,  on  November  7,  1904,  duly  re- 
corded in  Cook  county,  for  a  recited  consideration  of  $10,- 
000,  purporting  to  convey  to  appellant  Ira  B.  Meyers  an 
undivided  one-third  interest  in  all  of  the  lands  owned  by 
Mary  M.  Champlin  at  the  time  of  her  death,  except  the 
interest  she  had  in  a  seven-acre  tract  in  the  State  of  In- 
diana, which  is  above  described  as  tract  6.  Appellee  con- 
tends, and  the  master  and  court  below  found,  that  there 
was  no  present  consideration  paid  by  Meyers  for  this  deed, 
while,  on  the  other  hand,  appellants  claim  that  there  was 
a  valuable  consideration  in  the  way  of  services  to  be  ren- 
dered to  Dr.  Champlin  in  connection  with  the  property, 
money  advanced  to  him  and  debts  assumed  by  Meyers. 
The  contentions  of  the  respective  parties  as  to  this  question 
constitute  one  of  the  controverted  questions  of  fact. 

On  April  23,  1904,  Dr.  Champlin  made  a  second  deed 
to  Ira  B.  Meyers,  purporting  to  convey  to  the  said  Meyers 
the  remaining  two-thirds  interest  in  the  property  owned  by 
Mrs.  Champlin  at  the  time  of  her  death.  This  last  deed 
included  all  of  the  property  of  which  the  testatrix  died 
seized.     There  is  some  contention  respecting  the  delivery 

* 

of  this  deed,, but  we  do  not  deem  it  necessary  to  recite  the 
evidence  bearing  upon  that  question,  since,  under  the  view 
that  we  have  of  other  questions  involved,  it  is  immaterial 
whether  the  deed  was  delivered  or  not.  At  the  time  this 
deed  was  executed  Dr.  Champlin  executed  a  declaration  of 
trust,  which,  omitting  the  date  and  signature,  is  as  follows : 
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it 
<« 


To  Ira  B.  Meyers: 

I  have  this  day  executed  a  deed  conveying  to  you  seven  (7) 
parcels  of  real  estate,  four  being  in  Cook  county,  Illinois,  and 
three  in  Lake  county,  Indiana.  The  property  at  the  corner  of 
Princeton  avenue  and  West  Sixty-first  street,  being  the  premises 
first  described  in  said  deed,  is  yours  in  your  own  right,  absolutely 
and  forever.  All  the  remaining  portions  I  desire  to  have  you  hold 
in  trust  for  the  following  uses  and  purposes: 

"First — To  take  exclusive  charge  and  control  of  the  same,  man- 
aging it  in  whatever  manner  you  deem  best,  and  to  collect  all  of 
the  rents,  issues  and  profits  therefrom,  and  use  so  much  of  such 
money  so  collected  as  in  your  judgment  is  best  for  the  care,  pres- 
ervation, maintenance  or  improvement  or  repair  of  the  same,  and 
the  payment  of  all  taxes,  assessments  or  other  charges  or  expenses 
upon  said  premises,  and  to  re-pay  to  yourself  any  money  which 
you  may  have  advanced  at  any  time  for  any  of  the  above  pur- 
poses, hereby  giving  and  granting  to  you  full  and  complete  power 
and  authority  to  make  such  improvements  upon  said  premises  as 
in  your  judgment  are  advisable,  and  to  convey,  mortgage  and  en- 
cumber said  premises,  or  any  part  thereof,  for  the  purpose  of  bor- 
rowing or  securing  money  for  any  of  the  above  purposes. 

"Second*- To  sell  said  premises,  or  any  portion  thereof,  at  any 
time  within  ten  years  from  this  date,  at  such  terms  and  for  such 
prices  as  you  deem  best,  hereby  giving  and  granting  unto  you  full 
and  complete  power  and  authority  to  convey  the  said  premises,  or 
any  part  thereof,  and  to  execute,  acknowledge  and  deliver  good 
and  sufficient  deed  or  deeds  of  the  same,  with  or  without  cove- 
nants of  warranty. 

"Third — During  the  period  of  ten  years  from  the  date  of  this 
instrument  either  to  invest  or  re-invest  the  net  income  and  the  net 
proceeds  of  any  such  sale  or  sales  of  said  premises,  or,  in  your 
discretion,  to  distribute  the  said  funds,  or  any  portion  thereof,  in 
the  following  manner:  One-half  of  all  moneys  so  distributed  to 
be  paid  to  Alfred  H.  Champlin,  Percy  Champlin  and  Bessie 
Champlin  in  equal  shares,  or,  in  your  discretion,  to  some  other 
person  or  institution  for  them  or  for  their  benefit  or  education,  as 
you  may  deem  best;  the  remaining  half  of  such  moneys  so  dis- 
tributed to  be  paid  to  Robert  H.  Murray  and  Louise  Murray,  chil- 
dren of  George  W.  Murray,  and  to  Laura  H.  Bevans,  Vivian 
Bevans,  Homer  Bevans,  Jr.,  and  Irene  Bevans,  children  of  Jane  A. 
Bevans,  in  equal  shares,  or,  in  your  discretion,  to  some  other  per- 
son or  institution  for  them  and  for  their  benefit  or  education,  as 
you  deem  best. 

"Fourth — At  the  end  of  said  period  of  ten  years  from  the  date 
of  this  instrument  to  transfer,  pay  over  and  convey  to  the  said 
Robert  Murray  and  Louise  Murray,  Laura  Bevans,  Edna  Bevans 
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Tracy,  Thomas  A.  M.  Bevans,  Vivian  Bevans,  Homer  Bevans, 
Jr.,  and  Irene  Bevans,  one-half  of  all  money  and  property  belong- 
ing to  this  trust  then  in  your  hands,  and  the  other  half  of  such 
money  and  property  to  transfer,  pay  over  and  convey  to  the  said 
Alfred  H.  Champlin,  Percy  Champlin  and  Bessie  Champlin,  in 
equal  shares. 

"Fifth — To  appoint,  by  will,  a  successor  in  trust  to  yourself, 
who  shall  be  vested  with  the  title  to  all  of  the  said  real  estate 
then  remaining  in  your  hands  as  such  trustee,  and  be  vested  with 
the  same  power  and  authority  and  charged  with  the  same  duties 
as  you  are  hereby;  and  I  hereby  authorize  and  empower  you  to 
devise  the  title  to  said  real  estate  for  the  above  uses  and  purposes. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this day  of  April,  A.  D.  1904." 

Dr.  Champlin  placed  the  deed  and  declaration  of  trust 
accompanying  the  same  in  the  hands  of  Henry  L.  Wallace, 
an  attorney,  who  held  them  until  June  25,  1907,  when  they 
were  delivered  by  Wallace  to  Ira  B.  Meyers,  who  had  them 
recorded  on  the  following  morning,  only  a  few  hours  be- 
fore the  death  of  Dr.  Champlin,  which  occurred  in  the 
afternoon  of  June  26,  1907.  Dr.  Champlin  left  a  last  will, 
by  which  he  appointed  Ira  B.  Meyers  his  executor,  which 
position  Meyers  accepted  and  by  virtue  thereof  came  into 
the  possession  of  $1548  cash  which  was  in  the  bank  to 
the  credit  of  Dr.  Champlin  and  was  part  of  the  proceeds 
arising  from  the  sale  of  a  portion  of  the  corner  lot  on 
Princeton  avenue  and  Sixty-first  street.  Meyers  claimed 
one-third  interest  in  the  Princeton  avenue  property  by  vir- 
tue of  the  deed  of  January  14,  1904,  and  claimed  the  ab- 
solute ownership  of  the  other  two-thirds  under  the  deed 
of  April  23,  1904,  and  the  declaration  of  trust  made  by 
Dr.  Champlin,  in  which  it  is  said  that  "the  property  at  the 
corner  of  Princeton  avenue  and  West  Sixty-first  street,  be- 
ing the  premises  first  described  in  said  deed,  is  yours  in 
your  own  right,  absolutely  and  forever." 

On  September  1,  1906,  Dr.  Champlin,  claiming  to  act 
under  the  power  given  by  his  wife's  will,  made  a  convey- 
ance of  the  south  seventy-five  feet  of  the  Princeton  avenue 
property  to  George  E.  Cropper  for  a  consideration  of  $9000 
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paid  by  the  purchaser.  The  Champlin  residence  was  lo- 
cated on  that  portion  of  the  lots  sold  to  Cropper  but  the 
residence  was  not  sold.  It  was  moved  north  off  of  the 
seventy-five  feet  onto  that  portion  of  the  premises  not  sold 
to  Cropper.  Ira  B.  Meyers,  claiming  to  be  the  absolute 
owner  of  what  remained  of  the  Princeton  avenue  property, 
as  above  stated,  on  July  26,  1907,  executed  a  deed  to  Eu- 
gene K.  and  Elizabeth  Champlin  for  the  recited  considera- 
tion of  $4500.  He  took  a  note  from  Eugene  K.  Champlin 
for  $1500  to  cover  the  one-third  which  Meyers  claimed  un- 
der the  first  deed  but  received  no  consideration  for  the 
other  two-thirds,  but  now  claims  that  Dr.  Champlin  had  ex- 
pressed a  desire  that  his  brother,  Eugene  K.  Champlin,  and 
his  wife,  Elizabeth,  should  have  the  homestead  in  considera- 
tion of  services  which  they  had  rendered  to  Dr.  Champlin. 
In  May,  1907,  George  W.  Murray  negotiated  a  sale 
of  one  tract  of  the  Indiana  property,  which  is  described  as 
tract  6  above.  Murray,  Mrs.  Bevans  and  Dr.  Champlin 
joined  in  a  quit-claim  deed  conveying  this  property,  which 
deed  did  not  in  any  way  refer  to  the  will  of  Mary  M. 
Champlin  nor  to  the  power  of  disposition  therein  contained. 
Dr.  Champlin's  share  of  the  consideration  for  this  sale  was 
$1045.  Murray  had  represented  Dr.  Champlin  in  making 
this  sale  and  charged  him  $45  for  his  services,  which  ap- 
pears to  have  been  agreed  to  by  Dr.  Champlin.  This  deal 
was  closed  and  the  money  paid  to  Murray  only  a  few  days 
before  Dr.  Champlin  died,  and  Dr.  Champlin's  share  of  the 
money  had  not  been  paid  to  him  by  Murray  at  the  time 
of  his  death.  Meyers,  as  the  executor  under  Dr.  Champ- 
lin's will,  claimed  the  title  and  right  to  administer  upon 
this  money,  and  also  claimed  the  same  right  in  respect  to 
$1548  which  was  on  deposit  to  Dr.  Champlin's  credit  in  the 
bank  at  the  time  of  his  death.  After  Dr.  Champlin's  death 
Meyers  had  expended  some  money  for  funeral  expenses  and 
probate  costs,  for  which  he  claimed  credit  against  the  funds 
in  his  hands  as  executor  of  Dr.  Champlin's  will. 


612  Bevans  v.  Murray.  [251 I1L 

The  decree  from  which  this  appeal  is  prosecuted  or- 
dered that  all  of  the  deeds  in  question  be  canceled  except 
the  quit-claim  deed  to  the  Indiana  property  and  the  deed 
to  Cropper;  that  Meyers  pay  over  the  funds  in  the  bank 
and  that  Murray  account  to  Mrs.  Bevans  for  $1000  in  his 
hands;  that  Eugene  K.  Champlin  and  his  wife  deliver  pos- 
session to  Mrs.  Bevans  of  the  Princeton  avenue  home,  and 
declared  that  Jane  A.  Bevans  and  George  W.  Murray  are 
the  owners  in  fee  simple  of  all  of  the  premises  in  question, 
including  those  located  in  the  State  of  Indiana  as  well  as 
the  Illinois  property,  and  ordered  and  directed  Meyers  to 
quit-claim  all  of  the  property  to  Mrs.  Bevans  and  Murray. 

Appellants'  contentions  may  be  stated  as  follows :  ( 1 ) 
That  the  deeds  executed  by  Dr.  Champlin  on  January  14, 
1904,  and  April  23,  1904,  were  valid  executions  of  the 
power  conferred  upon  him  by  the  will  of  Mary  M.  Champ- 
lin; (2)  that  a  court  of  equity  has  no  jurisdiction  over  the 
$1548  which  was  in  the  bank  to  the  credit  of  Dr.  Champ- 
lin when  he  died;  that  all  questions  relating  to  this  fund 
were  properly  within  the  jurisdiction  of  the  probate  court 
and  should  have  been  settled  there;  (3)  that  the  $1000 
in  the  hands  of  Murray,  being  the  proceeds  of  real  estate 
which  was  conveyed  by  quit-claim  deed,  cannot,  in  any  view, 
be  considered  as  a  part  of  the  estate  of  Mary  M.  Champlin; 
that  the  quit-claim  deed  of  Dr.  Champlin  for  this  property 
made  no  reference  to  the  power  under  his  wife's  will  and 
was  merely  a  conveyance  of  his  life  estate,  and  that  the 
$1000  was  therefore  an  asset  of  his  estate  and  that  the 
court  should  not  have  made  any  order  in  respect  thereto; 
(4)  that  a  court  of  equity  in  this  State  has  no  jurisdiction 
to  enter  a  decree  affecting  the  title  of  lands  located  in  a 
foreign  State,  and  that  the  decree,  in  so  far  as  it  relates 
to  the  Indiana  lands,  is  erroneous;  (5)  that  the  deed  by 
Meyers  to  Eugene  K.  Champlin  and  wife  is  a  valid  convey- 
ance, and  that  their  title  should  not  be  disturbed.  These 
several  contentions  will  be  considered  in  the  order  stated. 
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First — The  most  serious  and  important  contention  of 
appellants  is,  that  the  deeds  of  January  14,  1904,  and  of 
April  23  of  the  same  year,  were  valid  executions  of  the 
power  vested  in  Dr.  Champlin  by  the  will  of  his  wife. 
The  will  has  already  been  set  out  in  full,  but  for  the  pur- 
pose of  considering  the  question  of  the  extent  of  the  power 
thereby  granted  it  will  be  necessary  to  re-examine  the  pro- 
visions of  the  will  somewhat  in  detail. 

The  first  clause  of  the  will  gives  Dr.  Champlin  all  of 
the  estate,  of  whatever  character  and  wherever  situated, 
which  the  testatrix  may  own  at  the  time  of  her  decease. 
It  is  then  provided  that  this  estate  is  "to  be  by  him  used  and 
disposed  of  during  his  natural  life  precisely  the  same  as  I 
might  do  were  I  living,  hereby  giving  to  my  said  husband 
full  power  to  sell,  exchange,  mortgage,  invest  and  re-invest 
the  same  in  the  same  manner  as  I  might  do  if  living,  and 
to  use  so  much  of  the  income  and  principal  thereof  as  he 
may  desire."  It  is  agreed  by  all  parties  that  Dr.  Champlin 
only  took  a  life  estate  in  this  property.  It  is  not  contended 
that  he  became  the  absolute  owner  of  the  fee.  The  second 
clause  of  the  will  is  residuary,  and  disposes  of  the  fee  of 
all  of  the  estate  that  "shall  remain  undisposed  of  by  my 
said  husband  at  the  time  of  his  decease.,,  The  homestead  is 
devised  to  Cora  Champlin,  and  "all  the  residue  and  remain- 
der of  my  estate  to  be  equally  divided  among  the  following 
named  persons,  to-wit :  Cora  Champlin,  my  daughter,  Jane 
Bevans,  my  sister,  and  George  W.  Murray,  my  brother,  the 
issue  of  each  of  the  three  persons  last  named  to  receive  the 
share  of  any  of  them  who  may  not  survive  my  said  hus- 
band." The  third  clause  provides  that  if  Cora  should  not 
survive  Dr.  Champlin  and  should  die  without  issue  sur- 
viving her,  the  devises  made  to  her  should  go  to  Jane  A. 
Bevans.  As  already  stated,  Cora  Champlin  Meyers  died, 
leaving  no  issue,  before  Dr.  Champlin  died.  The  residuary 
estate,  therefore,  under  the  will  would  pass  to  Jane  A. 
Bevans,  who  would  have  two-thirds,  plus  the  homestead, 
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and  one-third,  not  including  the  homestead,  to  George  W. 
Murray.  The  fourth  clause  appoints  Dr.  Champlin  execu- 
tor of  the  will  without  bond. 

When  this  will  is  considered  in  its  entirety  and  each 
clause  is  construed  in  the  light  of  the  other  provisions,  but 
little  difficulty  will  be  encountered  in  determining  what  the 
testatrix  intended.  Manifestly,  her  principal  purpose  was 
to  provide  for  the  pleasure  and  comfortable  support  for  her 
husband  during  the  remainder  of  his  life,  and  at  the  same 
time  to  preserve  her  estate,  or  such  part  as  might  remain, 
for  the  benefit  of  the  residuary  legatees.  In  order  to  ac- 
complish this  purpose  she  placed  the  title  in  her  husband  and 
gave  him  all  the  power  that  was  necessary  to  enable  him 
to  use  and  enjoy  the  estate  for  his  own  comfort  and  sup- 
port, and  also  power  to  sell,  exchange,  mortgage,  .and  to 
dispose  of  the  same  and  to  invest  and  re-invest  the  pro- 
ceeds in  the  same  manner  that  the  testatrix  could  do  if 
living.  The  power  to  sell,  however,  was  not  limited  to  the 
securing  of  the  funds  for  his  necessary  support  and  main- 
tenance. He  was  authorized  to  use  so  much  of  the  income 
and  principal  as  he  might  desire,  thereby  vesting  in  him  a 
large  discretionary  power  as  to  the  purposes  for  which  he 
could  use  the  proceeds  of  any  sale  of  real  estate.  Under 
this  authority  he  had  the  right,  in  addition  to  providing  for 
his  necessary  support  and  maintenance,  to  provide  means 
for  his  own  pleasure  and  enjoyment,  and,  if  he  saw  fit,  to 
employ  some  one  to  relieve  him  of  all  the  burdens  of  car- 
ing for  and  managing  the  property  thus  devised.  The  pro- 
visions were  clearly  made  for  his  own  personal  benefit  and 
advantage,  and  did  not  authorize  him  to  give  away  any 
part  of  the  property  or  to  change  the  residuary  devisees  so 
as  to  defeat  the  intention  of  the  testatrix  as  to  the  final 
disposition  of  the  remainder  of  the  estate. 

At  the  time  of  Mrs.  Champlin's  death  the  whole  of  the 
estate  was  non-productive,  unless  it  could  be  said  that  the 
homestead  was  productive.     It  afforded  a  home  for  Dr. 
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Champlin  and  was  property  which  could  be  rented  or  sold 
to  advantage,  but  if  it  be  considered  as  productive  it  can 
only  be  so  considered  for  that  reason.  The  rental  value  of 
the  whole  property,  including  the  homestead,  was  consider- 
ably less  than  the  necessary  fixed  carrying  charges.  While 
the  property  was  non-productive  it  was  nevertheless  valu- 
able, and  the  indications  were  that  if  it  could  be  preserved 
it  would  materially  increase  in  value  in  the  near  future. 
Dr.  Champlin  was  an  old  man,  broken  down  in  health  and 
unable  longer  to  continue  the  practice  of  his  profession. 
He  had  no  property  whatever  aside  from  that  devised  to 
him  by  his  wife,  and  no  means  of  obtaining  a  livelihood 
other  than  from  the  income  or  sale  of  this  property.  The 
property  was  encumbered  by  a  mortgage  for  over  $4100 
to  secure  money  which  Dr.  Champlin  had  borrowed.  The 
greater  part  of  this  was  borrowed  to  pay  the  indebtedness 
of  his  wife  at  the  time  of  her  death,  and  the  remainder  to 
pay  the  taxes  and  other  expenses  againlst  the  estate  and  his 
own  living  expenses  for  the  year  succeeding  her  death.  It 
was  impossible  to  sell  any  part  of  the  estate,  with  the  ex- 
ception of  the  homestead,  without  selling  it  at  a  sacrifice, 
and  Dr.  Champlin  at  that  time  did  not  desire  to  part  with 
his  hoftiestead.  The  mortgagee  was  insisting  upon  the  pay- 
ment of  the  amount  due  him.  Dr.  Champlin  was  desitous 
of  preserving  the  estate,  and  at  the  same  time,  on  account 
of  his  physical  condition,  desired  to  be  relieved  of  the  re- 
sponsibility of  looking  after  the  estate  and  of  the  worry 
incident  thereto.  It  was  under  such  circumstances  that  he 
made  the  conveyance  of  January  14,  1904,  to  Meyers.  It 
is  clear  that  Mrs.  Champlin  did  not  intend  by  her  will  that 
her  husband  should  have  the  fee  in  this  property  or  that 
he  should  exercise  the  unlimited  power  of  disposition  which 
the  ownership  of  the  fee  would  give.  If  such  had  been  her 
purpose  it  is  reasonable  to  suppose  that  she  would  have  de- 
vised the  property  to  him  in  fee.  The  testatrix  realized  that 
it  would  become  necessary  to  convert  portions  of  this  un- 


616  Bevans  v.  Murray.  R51  111. 

productive  real  estate  into  cash  or  its  equivalent,  not  only 
to  enable  her  husband  to  properly  maintain  himself  and  to 
provide  for  his  own  enjoyment,  but  also  for  the  purpose 
of  paying  the  debts  of  her  estate.  She  contemplated,  also, 
that  it  might  become  desirable  to  sell  some  part  or  all  of 
the  real  estate  for  the  purpose  of  re-investing  the  proceeds 
in  other  property.  Under  the  will  Dr.  Champlin  was  not 
only  given  the  power  to  sell,  exchange,  mortgage  and  con- 
vey the  premises  and  invest  the  proceeds,  but  to  control  and 
manage  the  estate  and  use  it  for  his  pleasure,  maintenance 
and  support,  as  he  might  desire.  Being  coupled  with  an 
interest,  it  was  more  than  the  naked  power  to  sell.  White 
v.  Glover,  59  111.  459. 

Dr.  Champlin  desired  to  rid  himself  of  the  burden  of 
caring  for  this  property  and  of  personally  attending  to  it 
and  at  the  same  time  desired  to  preserve  the  estate.  He 
therefore  proposed  to  Meyers,  his  son-in-law,  that  he  would 
deed  him  the  undivided  one-third  of  all  this  property,  ex- 
cept said  tract  No.  6,  if  Meyers  would  advance  the  money 
to  pay  all  of  Dr.  Champlin's  existing  indebtedness  and 
would  agree  to  advance  the  money  to  pay  all  expenses  for 
the  taxes  and  other  carrying  charges  of  the  property  in  the 
future  until  such  time  as  it  was  deemed  desirable  to  sell  a 
portion  of  it,  when  the  amount  so  advanced  would  be  re- 
funded to  him,  and,  further,  to  take  charge  of  and  look 
after  all  of  the  estate,  pay  one-third  of  the  mortgage  in- 
debtedness against  the  property,  pay  one-third  of  all  taxes 
and  other  charges  against  it,  keep  up  and  maintain  the 
homestead  and  provide  a  home  there  for  Dr.  Champlin  and 
provide  for  him  his  living  and  traveling  expenses.  At  that 
time  Dr.  Champlin  desired  to  leave  the  city  of  Chicago  and 
go  to  some  other  climate  for  his  health  and  to  recuperate. 
Meyers  did  not  desire  to  enter  into  the  contract.  He  was 
employed  by  the  University  of  Chicago  as  one  of  its  pro- 
fessors, and  by  assuming  the  burdens  this  transaction  would 
entail  it  would  become  necessary  for  him  to  drop  some  of 
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the  work  in  which  he  was  engaged  with  certain  societies  of 
research  and  thus  retard  his  advancement  in  his  profession. 
He  also  had  made  arrangements  f of  the  investment  of  such 
money  as  he  had  saved  up  to  that  time,  which  plans  he  did 
not  desire  to  change,  and  he  did  not  desire  to  assume  the 
indebtedness  which  it  would  become  necessary  for  him  to 
assume  if  he  accepted  Dr.  Champlin's  proposition.  Upon 
the  insistence  of  Dr.  Champlin  Meyers  finally  accepted,  tak- 
ing a  conveyance  of  the  undivided  one-third  of  all  the 
estate  except  said  tract  No.  6,  and,  so  far  as  this  record 
discloses,  has  faithfully  kept  and  performed  his  part  of  the 
contract.  While  the  consideration  recited  in  the  deed  was 
$10,000,  the  actual  consideration  was  as  above  stated.  It 
appears  that  at  the  time  of  the  execution  of  the  deed  one- 
third  of  the  property  was  worth  approximately  $10,000. 
It  is  not  claimed  that  Meyers  practiced  any  fraud  upon 
Dr.  Champlin  in  procuring  this  conveyance.  It  is  only 
claimed  that  Dr.  Champlin  exceeded  the  power  vested  in 
him  by  the  will  in  making  the  conveyance  for  this  purpose. 
Meyers  took  charge  of  the  management  of  the  estate  im- 
mediately upon  the  making  of  this  deed,  paid  off  all  the 
existing  indebtedness,  paid  the  other  charges  and  expenses 
as  they  came  due  and  spent  considerable  time  in  looking 
after  the  affairs  of  the  estate.  He  furnished  Dr.  Champlin 
with  his  living  expenses  and  with  the  means  to  travel. 
Dr.  Champlin  soon  after  the  execution  of  the  deed  went 
to  Florida,  where  he  was  accompanied  by  Meyers,  who  paid 
the  expenses  of  the  trip.  He  thereafter  went  to  California 
and  later  to  the  State  of  Pennsylvania,  Meyers  paying  the 
expenses.  It  is  true  that  a  great  deal  of  the  money  paid 
out  by  Meyers  was  re-paid  to  him  at  the  time  of  the  sale 
of  part  of  the  homestead.  The  account  between  Meyers 
and  Dr.  Champlin  was  not  stated  by  the  master,  and,  be- 
cause of  the  view  taken  by  the  court  below,  was  not  stated 
or  adjudicated  by  the  decree.    The  items  composing  the  ac- 
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count  are  in  the  record,  and  the  balance  due  Meyers,  if  any, 
can  be  readily  ascertained. 

In  Hughes  v.  Washington,  72  111.  84,  we  were  called 
upon  to  construe  the  will  of  John  A.  Washington,  a  resi- 
dent of  Virginia,  who  owned  real  estate  in  Illinois.  Before 
his  death  a  judgment  was  rendered  against  him  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District 
of  Illinois,  from  which  he  took  an  appeal  to  the  Supreme 
Court  of  the  United  States.  Shortly  thereafter  he  died, 
leaving  a  last  will  and  testament,  containing  this  clause: 
"I  constitute  and  appoint  *  *  *  executors  of  this  my 
last  will  and  testament;  and  I  hereby  empower  them,  or 
the  survivors  or  survivor  of  them,  to  sell  any  property  of 
which  I  may  die  possessed  and  which  is  beyond  the  limits 
of  Virginia,  in  such  manner,  and  on  such  terms*  and  for 
such  price,  as  to  them  or  him  may  seem  best  for  the  interest 
of  my  children,  and  to  re-invest  the  proceeds  arising  from 
such  sale  in  such  other  property  as  they  may  think  best  for 
my  children."  The  executors  resided  in  Richmond,  Vir- 
ginia, and  had  no  means  to  provide  for  the  prosecution  of 
an  appeal  to  the  Supreme  Court  of  the  United  States  ex- 
cepting the  property  in  Illinois,  and  we  held  that  they  were 
authorized,  under  the  will  and  the  peculiar  circumstances 
of  .the  case,  to  make  a  contract  to  give  an  attorney  an  in- 
terest in  the  real  estate  in  Illinois  in  consideration  of  his 
attending  to  and  protecting  the  interest  of  the  estate  in 
relation  thereto  and  in  attending  to  the  cause  in  the  Su- 
preme Court  of  the  United  States,  and  that  such  a  contract, 
if  fairly  made,  should  be  enforced.  The  situation  here  is 
analogous  to  that  in  the  Washington  case.  There  was  a 
substantial  compliance  with  the  will  of  Mrs.  Champlin. 
The  same  practical  result  was  obtained  as  if  Dr.  Champlin 
had  sold  a  one-third  interest  in  the  property  for  $10,000 
and  had  then  employed  Meyers  and  paid  him  that 'sum  to 
do  those  things  which  he  did  do  under  his  contract  with 
Dr.   Champlin.     Such  a  transaction  would  have  been  in 
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compliance  with  the  will.  We  are  therefore  of  the  opinion 
that  Dr.  Champlin  was  fully  authorized  by  the  will  of  his 
wife  to  make  the  conveyance  of  January  14,  1904,  for  the 
consideration  proven.  One  of  the  purposes  of  making  this 
conveyance  was  to  preserve  the  estate.  Dr.  Champlin  was 
desirous  of  securing  the  services  of  Meyers  and  to  make  the 
conveyance  to  him  for  the  reason  that  Meyers  was  willing 
to  allow  his  interest  to  remain  in  the  estate  and  would  not 
insist  upon  a  sale  or  division.  He  expressed  himself,  at  the 
time,  as  being  of  the  opinion  that  if  this  arrangement  could 
be  made  the  two-thirds  remaining  in  the  estate  would  soon 
equal  in  value  the  then  value  of  the  whole  estate.  His 
judgment  proved  to  be  correct,  as  under  the  management  of 
Meyers  it  appears  that  the  estate,  at  the  time  of  Dr.  Champ- 
lin's  death,  had  greatly  increased  in  value,  and  two-thirds 
of  the  estate  was  then  worth  more  than  the  whole  of  the 
estate  on  January  14,  1904,  at  the  time  of  this  conveyance 
to  Meyers.  Not  only,  then,  was  there  no  fraud  in  the 
transaction,  but  the  residuary  devisees  of  Mrs.  Champlin 
have  been  benefited  by  the  whole  transaction. 

Appellants  rely  chiefly  upon  Henderson  v.  Blackburn, 
104  111.  227,  Griffin  v.  Griffin,  141  id.  373,  Lehnard  v. 
Specht,  180  id.  208,  and  Fleming  v.  Mills,  182  id.  464,  in 
support  of  their  contention  that  this  conveyance  is  invalid 
and  should  be  set  aside.  We  do  not  regard  these  cases  as 
holding  anything  contrary  to  what  we  have  here  said.  The 
proper  construction  of  a  will  depends  upon  its  own  pro- 
visions. While  the  general  principles  governing  are,  of 
course,  the  same,  they  must  be  applied  in  accordance  with 
the  particular  provisions  of  the  will  being  construed. 

We  are  of  the  opinion  that  the  deed  of  January  14, 
1904,  was  a  valid  conveyance,  and  the  court  erred  in  set- 
ting the  same  aside. 

A  different  situation  is  presented  in  respect  to  the  deed 
of  April  23,  1904.  This  conveyance  is  without  any  pre- 
tense of  consideration,  and  was  clearly  an  attempt  on  the 
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part  of  Dr.  Champlin  to  divert  the  fee  of  this  property 
from  the  testamentary  legatees  named  in  his  wife's  will 
and  substitute  in  their  places  the  beneficiaries  named  in  his 
declaration  of  trust.  It  cannot  be  held  that  the  power  to 
thus  dispose  of  this  property  is  given  by  the  will.  It  is 
urged  that  by  this  deed  Dr.  Champlin  was  attempting  to 
carry  out  the  wishes  of  his  wife  expressed  at  a  time  sub- 
sequent to  the  execution  of  the  will,  and  a  pencil  memoran- 
dum made  by  her  was  introduced  in  evidence  to  show  that 
it  was  her  final  desire  to  have  her  estate  distributed  in  this 
manner.  This  unsigned  memorandum  had  no  probative 
force  and  did  not  warrant  the  execution  of  the  second 
deed.  Dr.  Champlin  took  under  the  will  and  derived  all 
his  power  from  the  will,  alone.  This  conveyance  is  incon- 
sistent with  the  testamentary  scheme  of  the  testatrix,  and 
if  given  effect  would  wholly  defeat  the  residuary  devisees 
to  whom  she  had  devised  the  property.  This  deed  was 
properly  set  aside. 

Second — In  regard  to  appellants'  second  contention,  re- 
specting the  $1548  which  was  in  the  bank  to  his  credit  at  the 
time  Dr.  Champlin  died,  but  little  need  be  said.  This  money 
was  all  that  remained  of  the  $9000  received  for  the  south 
seventy-five  feet  of  the  Princeton  avenue  property,  which 
was  sold  to  Cropper.  This  money  was  in  no  proper  sense 
an  asset  of  Dr.  Champlin's  estate.  It  represented  its  equiv- 
alent in  the  Princeton  avenue  real  estate,  and  the  court  had 
the  same  power  and  jurisdiction  to  deal  with  the  fund  that 
it  would  have  had  to  deal  with  the  real  estate  had  it  not 
been  sold.  It  appears  that  when  the  decree  in  this  case  was 
rendered  Meyers  delivered  this  money  into  court  and  paid 
it  over,  and  the  decree  was  entirely  satisfied  for  that  sum. 
His  action  in  this  regard  is  a  waiver  of  any  error  so  far 
as  he  is  concerned.  But,  independently  of  his  action,  we 
are  of  the  opinion  that  a  court  of  equity  having  obtained 
jurisdiction  of  all  the  parties  in  interest  and  of  the  real 
estate  involved,  had  the  power  to  adjust  the  rights  of  the 
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parties  in  respect  to  the  proceeds  of  such  parts  of  the  real 
estate  as  had  been  sold,  in  the  same  manner  and  to  the  same 
extent  as  though  it  were  dealing  with  the  real  estate  itself. 
Third — The  third  contention  of  the  appellants  relates  to 
the  $1000  which  was  held  by  Murray,  being  Dr.  Champ- 
lin's  interest  in  the  purchase  money  for  the  Indiana  real 
estate  sold  a  short  time  before  Dr.  Champlin's  death.  It 
will  be  remembered  that  the  interest  of  Mrs.  Champlin  in 
this  property  was  an  undivided  share,  the  balance  being 
owned  by  Murray,  Mrs.  Bevans  and  others;  that  when 
Murray  negotiated  a  sale  of  his  interest  and  that  of  his 
sister  and  Dr.  Champlin,  they  all  joined  in  a  quit-claim 
deed  conveying  the  property  to  the  purchaser.  The  appel- 
lants contend  that  this  $1000  is  the  proceeds  of  the  life 
estate,  only,  of  Alfred  H.  Champlin,  and  that  the  deed  he 
signed  was  not  a  conveyance  of  the  estate  owned  by  his 
wife  at  the  time  of  her  death.  It  is  true  that  the  quit-claim 
deed  does  not  purport,  on  its  face,  to  be  made  under  the 
power  contained  in  the  will  of  Mary  M.  Champlin.  It  is, 
however,  charged  in  the  bill  that  this  deed  was,  in  fact, 
intended  to  be  a  conveyance  of  the  interest  of  Mary  M. 
Champlin  and  was  executed  under  and  by  virtue  of  the 
authority  by  her  will  vested  in  her  husband,  and  this  alle- 
gation in  the  bill  is  admitted  by  the  answer  of  Ira  B.  Mey- 
ers. If  the  deed  was,  in  fact,  executed  by  virtue  of  the 
power  given  by  the  will  and  was  so  intended  and  under- 
stood by  the  parties,  the  mere  fact  that  the  power  is  not 
referred  to  in  the  deed  is  immaterial.  This  court,  in  Grif- 
fin v.  Griffin,  141  111.  373,  on  page  381  of  the  opinion,  said: 
"Where  a  person  has  two  or  more  powers  over  the  same 
estate,  with  different  circumstances,  and  does  an  act  and 
makes  no  reference  to  either  power,  such  act  will  be  deemed 
an  execution  of  that  power  which  will  support  the  disposi- 
tion. (1  Sugden  on  Powers,  *35&)  We  think  this  deed 
was  a  valid  exercise  of  the  power  given  in  the  first  clause 
of  the  will.     It  is  true  that  the  power  there  granted  was 
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granted  to  Mary  Griffin,  the  executrix,  in  her  trust  or  of- 
ficial capacity  of  executrix,  and  that  she  did  not  attach  the 
designation  of  executrix  to  her  signature  to  the  conveyance, 
or  name  herself  therein  as  executrix,  or  refer  to  any  will 
or  power.  These,  however,  in  our  opinion,  are  only  mat- 
ters of  form,  and  not  material. — Hamilton  v.  Crosby,  32 
Conn.  342,  note." 

The  quit-claim  deed  undoubtedly  conveyed  Dr.  Champ- 
lin's  life  estate.  We  are  also  of  the  opinion  that  it  was  a 
good  execution  of  the  power  under  the  will,  and  conveyed 
the  interest  which  Mary  M.  Champlin  owned  at  the  time  of 
her  death.  It  is  not  claimed  that  this  conveyance  should 
be  set  aside  as  being  an  improper  execution  of  the  power 
under  the  will.  On  the  contrary,  the  bill  is  framed  on  the 
theory  that  the  conveyance  is  valid  and  that  the  deed  vested 
the  purchaser  with  all  title  which  Dr.  Champlin  was  able 
to  convey,  both  in  respect  to  his  own  estate  as  well  as  that 
which  his  wife  owned  at  the  time  of  her  death. 

Regarding  the  conveyances  as  a  proper  exercise  of  the 
power,  and  conceding  that  had  Dr.  Champlin  lived  he  could 
have  properly  used  this  money  for  his  support  or  could 
have  re-invested  the  same,  still,  the  money  being  on  hand 
at  the  time  of  his  death  and  not  having  been  used  by  him 
for  any  proper  purpose,  it  must  be  regarded  as  representing 
that  amount  of  undisposed-of  assets  of  the  estate  of  Mary 
M.  Champlin.  In  other  words,  the  money  must  be  re- 
garded as  a  substitution  for  the  land  from  the  sale  of  which 
it  arose,  and  any  equities  that  would  attach  to  the  real 
estate  itself  will  also  exist  in  the  fund.  All  of  the  real 
estate  of  Mary  M.  Champlin  in  the  hands  of  her  executor 
constituted  a  trust  fund,  from  which  the  trustee  had  cer- 
tain powers  under  the  will.  Where  a  trustee  disposes  of 
the  trust  fund,  equity  will  follow  the  fund  as  long  as  it 
can  be  identified,  and  impress  the  trust  on  it  regardless  of 
any  change  that  may  have  been  made  in  the  fund.  Dr. 
Champlin,  having  the  power  to  sell  for  the  purpose  of  re- 
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investment  under  the  will,  might  have  sold  this  or  any  other 
portion  of  the  estate  and  purchased  other  real  estate  with 
the  proceeds.  Had  he  done  so,  the  real  estate  thus  purchased 
would  have  been  impressed  with  the  same  trust  as  the  origi- 
nal estate.  The  mere  fact  that  he  happened  to  have  $1000 
in  cash  on  hand  at  the  time  of  his  death  which  had  not  been 
re-invested  or  otherwise  disposed  of  in  accordance  with  the 
powers  of  the  will  does  not  have  the  effect  of  transfer- 
ring this  fund  to  the  individual  estate  of  Dr.  Champlin. 
(2  Pomeroy's  Eq.  sec.  1048,  et  seq.) 

Fourth — Appellants'  next  contention  is  that  the  court 
had  no  jurisdiction  to  enter  the  decree  for  the  reason  that 
it  affects  real  estate  located  in  Indiana.  This  contention  is 
based  upon  the  well  recognized  rule  that  a  court  of  chan- 
cery will  not  entertain  a  bill  where  the  relief  sought  makes 
it  necessary  that  it  should  act  upon  real  estate  which  is  not 
within  its  jurisdiction.  The  rule  is  undoubtedly  well  estab- 
lished that  where  land  is  to  be  affected  by  a  decree,  as  in 
partition  proceedings,  assignment  of  dower  and  foreclosure 
of  mortgages  or  other  liens,  the  court  must  be  able  to  con- 
trol the  real  estate  to  be  affected  or  it  has  no  jurisdiction 
of  the  case.  This  is  the  rule  both  at  common  law  and  under 
the  third  section  of  our  Chancery  act.  Courts  of  equity, 
which  concern  themselves  chiefly  with  property  rights,  act 
either  upon  the  property  itself  or  upon  the  person  having 
the  possession,  control  or  title  thereto,  and  whether  they  ac- 
complish their  purpose  in  the  one  way  or  the  other  depends 
upon  the  nature  of  the  proceeding  and  the  character  of  the 
relief  sought.  When  it  is  necessary,  to  accomplish  justice 
between  the  parties,  to  act  directly  upon  the  property  itself, 
it  is  indispensable  that  the  real  estate  to  be  affected  must 
be  within  the  territorial  jurisdiction  of  the  court.  While 
this  is  a  well  established  rule,  it  is  also  equally  well  settled 
that  where  one  is  owner  of  land  or  other  property  which 
is  not  within  the  jurisdiction  of  the  court,  which  in  equity 
and  good  conscience  he  ought  to  convey  to  another,  the 
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party  entitled  to  such  conveyance  may  file  a  bill  in  any  ju- 
risdiction in  which  the  defendant  may  be  found,  and  the 
court  may  grant  the  relief  by  compelling  a  conveyance  to 
the  equitable  owner.  In  such  case  the  decree  operates  in 
personam  and  not  upon  the  property  involved. 

This  principle  was  first  recognized  by  this  court  in  the 
case  of  Enos  v.  Hunter,  4  Gilm.  211.  In  that  case  a  bill 
was  filed  in  Sangamon  county  to  compel  the  execution  of  an 
alleged  trust  by  the  conveyance  of  lands  lying  in  Madison 
county,  the  trustee  being  a  resident  of  Sangamon  county. 
Our  statute  then  provided,  as  it  does  now,  that  suits  in 
equity  which  may  affect  real  estate  shall  be  brought  in  the 
county  where  such  real  estate,  or  the  greater  part  thereof, 
is  situated.  The  point  was  there  made  that  the  circuit  court 
of  ^angamon  county  had  no  jurisdiction  because  the  land 
a  conveyance  of  which  was  sought  to  be  compelled  was  lo- 
cated in  another  county.  This  court,  speaking  by  Mr.  Jus- 
tice Caton,  on  page  214,  said:  "Where  the  relief  sought 
could  be  effected  by  acting  directly  upon  the  person  of  the 
defendant,  the  court  of  chancery  has  never  hesitated  to  en- 
tertain the  bill  where  the  defendant  is  found  within  its  ju- 
risdiction, whether  the  subject  matter  of  the  controversy  be 
within  its  control  or  not.  Of  this  character  are  those  cases 
where  the  courts  have  compelled  specific  performances  of 
contracts  for  the  conveyance  of  or  relating  to  land  which  is 
situate  beyond  its  jurisdiction,  and  in  such  case  the  court 

• 

will  compel  a  conveyance  to  be  executed  in  such  manner 
and  form  as  may  be  prescribed  by  the  laws  of  the  country 
where  the  land  is  situate,  and,  if  need  be,  in  order  to  effect 
this  they  will  prevent  the  defendant  from  leaving  the  ju- 
risdiction of  the  court  pendente  lite,  by  a  writ  of  ne  exeat.9' 
A  similar  question  again  arose  in  the  case  of  Johnson 
v.  Gibson,  116  111.  294,  where  this  court  had  under  consid- 
eration the  jurisdiction  of  a  court  of  equity  to  render  a  de- 
cree setting  aside  certain  deeds  made  by  a  trustee  to  real 
estate  not  within  the  jurisdiction  of  the  court.    This  court, 
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in  disposing  of  the  question  presented,  on  page  302  quote 
with  approval  the  language  of  Marshall,  C.  J.,  in  Massie  v. 
Watts,  6  Cranch,  148,  as  follows :  "  ' When  the  defendant 
is  liable,  either  in  consequence  of  a  contract  or  as  trustee 
or  as  holder  of  a  legal  title  acquired  by  a  species  of  mala 
fides  practiced  on  the  plaintiff,  the  principles  of  equity  give 
a  court  jurisdiction  wherever  the  person  may  be  found; 
and  the  circumstance  that  a  question  of  title  may  be  in- 
volved in  the  inquiry,  and  may  even  constitute  the  essential 
point  on  which  the  case  depends,  does  not  seem  sufficient 
to  arrest  the  jurisdiction.  *  *  *  In  case  of  fraud,  of 
trust  or  of  contract,  the  jurisdiction  of  a  court  of  chancery 
is  sustainable  wherever  the  person  be  found,  although  lands 
not  within  the  jurisdiction  may  be  affected  by  the  decree/ 
The  concluding  part  of  this  citation  is,  of  course,  not  to  be 
understood  as  authorizing  a  court  of  equity  in  any  case  to 
render  a  decree  directly  affecting  land  lying  in  another  ju- 
risdiction. In  all  these  cases  the  principle  cequitas  agit  in 
personam  applies,  and  the  decrees  in  them  can  only  indi- 
rectly affect  real  property.  The  decree  in  such  cases  set- 
tles the  rights  of  the  parties  before  the  court  with  respect 
to  some  contract,  conveyance,  trust  or  fraudulent  conduct, 
and  by  attachment  or  other  coercive  means  compels  the  of- 
fending party  to  comply  with  the  requirements  of  the  de- 
cree or  simply  declares  the  transaction  complained  of  void, 
and  thereby  removes  an  obstruction  to  the  enforcement  of 
his  legal  remedies.,, 

The  doctrine  of  these  cases  was  again  recognized  in  this 
court  in  Hayes  v.  O'Brien,  149  111.  403.  In  that  case  the 
bill  was  filed  in  Cook  county  to  set  aside  a  deed  and  to  com- 
pel the  specific  performance  of  a  contract,  both  of  which 
related  to  real  estate  in  Lake  county.  Discussing  the  ques- 
tion of  jurisdiction,  this  court,  on  page  410,  used  the  fol- 
lowing language:  "The  decree  in  such  cases  settles  the 
rights  of  the  parties  before  the  court  with  respect  to  some 
contract,  conveyance  or  fraudulent  conduct,  and,  by  attach- 
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ment  or  other  coercive  means,  compels  the  offending  party 
to  comply  with  the  requirements  of  the  decree," — citing 
Enos  v.  Hunter,  supra;  Cooley  v.  Scarlett,  38  111.  316; 
Massie  v.  Watts,  6  Cranch,  148;  Baker  v.  Rockabrand,  118 
111.  365 ;  Deklyn  v.  Watkins,  3  Sandf .  Ch.  185 ;  Mitchell 
v.  Bunch,  2  Paige,  615;  Hart  v.  Sansom,  no  U.  S.  151. 

There  are  many  other  cases  where  the  same  rule  has 
been  announced  in  this  and  other  jurisdictions:  Baker  v. 
Rockabrand,  supra;  Craft  v.  Indiana,  Decatur  and  West- 
ern Railway  Co.  166  111.  580;  Carpenter  v.  Strange,  141 
U.  S.  87 ;  Clopton  v.  Booker,  27  Ark.  482 ;  Rogers  v.  Rog- 
ers, 56  Kan.  483;  Lewis  v.  Darling,  16  How.  1;  Gilliland 
v.  Inabnit,  92  Iowa,  46;  Vreeland  v.  Vreeland,  49  N.  J. 
Eq.  322 ;  Phelps  v.  McDonald,  99  U.  S.  298. 

The  interpretation,  as  well  as  the  force  and  effect,  to 
be  given  the  will  of  Mary  M.  Champlin,  as  well  as  all  other 
transactions  affecting. the  title  of  the  Indiana  real  estate, 
may  ultimately  become  a  question  to  be  determined  by  the 
courts  of  that  State,  but  that  circumstance  cannot  deprive 
the  courts  of  this  State  of  their  jurisdiction  to  compel  the 
parties  to  this  action  to  re-invest  the  legal  title  in  the  par- 
ties where  it  properly  belongs,  by  a  decree  in  personam,  and 
enforce  such  decree  by  such  process  as  is  usual  and  custom- 
ary in  courts  of  chancery.  The  superior  court  of  Cook 
county  had  jurisdiction  to  render  the  decree  appealed  from. 

Fifth — Appellants  insist  that  the  conveyance  to  Eugene 
K.  Champlin  of  the  Princeton  avenue  homestead  stands  on 
a  somewhat  different  basis  than  the  other  deeds  which  have 
been  considered,  and  that,  regardless  of  what  view  may  be 
taken  with  respect  to  the  two  deeds  to  Meyers,  the  deed  to 
Champlin  and  his  wife  should  be  sustained.  It  will  be  re- 
membered that  the  Princeton  avenue  property  was  divided, 
seventy-five  feet  of  which  was  sold  to  Cropper  for  $9000. 
The  residence  was  moved  onto  the  remainder  of  the  lots, 
and  the  remaining  portion  was  conveyed  by  Meyers  to 
Eugene  K.  Champlin  and  his  wife  for  a  consideration  of 
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$4500.  The  only  consideration  given  by  Champlin  and  his 
wife  for  this  deed  was  the  note  to  Meyers  for  $1500,  which 
was  in  payment  for  the  one-third  interest  owned  by  Meyers 
individually.  It  is  claimed  by  appellants  that  the  grantees 
rendered  certain  services  to  Dr.  Champlin  during  the  last 
two  years  of  his  life,  and  that  Dr.  Champlin. expressed  the 
wish  that  they  should  have  this  piece  of  property  because 
of  such  services.  It  is  not  claimed  that  the  grantees  in  this 
deed  were  innocent  purchasers,  without  notice  of  the  in- 
firmity that  existed  in  Meyers'  title.  He  could  convey  to 
them  no  better  title  than  he  himself  possessed,  and  we  have 
already  seen  that  the  deed  of  April  23,  1904,  under  which 
Meyers  claimed  to  own  two-thirds  of  this  property,  was 
void.  Meyers  did  not  have  the  power  that  existed  in  Dr. 
Champlin  to  make  a  conveyance,  as  that  power  granted 
under  the  will  of  Mrs.  Champlin  could  not  be  delegated  to 
Meyers.  Meyers  could  convey  to  Eugene  K.  Champlin  only 
such  title  as  he  had.  It  therefore  follows  that  under  his 
deed  from  Meyers,  Eugene  K.  Champlin  became  invested 
only  with  an  undivided  one-third  of  thakproperty. 

Appellants  make  the  further  point  that  the  bill  is  multi- 
farious. This  question  is  not  properly  before  us  for  re- 
view.  Appellants  having  answered  the  bill  and  having  had 
a  hearing  on  the  merits,  now  raise  the  question  of  multi- 
fariousness for  the  first  time  in  this  court.  That  question 
should  have  been  raised  by  the  demurrer  to  the  bill. 

The  decree  of  the  superior  court  was  correct  in  every 
respect  except  as  to  the  deed  to  Meyers  of  January  14, 
1904,  as  to  the  conveyance  from  Meyers  to  Eugene  K. 
Champlin,  and  in  its  failure  to  state  the  account  between 
Meyers  and  Dr.  Champlin.  Under  his  contract  with  Dr. 
Champlin,  Meyers  assumed  the  payment  of  one-third  of 
the  mortgage  indebtedness  on  the  property,  and  agreed  to 
pay  one-third  of  all  charges,  taxes  aiid  special  assessments 
thereafter  made  against  or  levied  upon  the  same,  and  these 
amounts,  together  with  all  advancements  re-paid  by  Dr. 
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Champlin,  should  be  charged  to  him  in  the  accounting, 
while,  on  the  other  hand,  he  is  entitled  to  credit  for  all 
sums  advanced  to  Dr.  Champlin  or  paid  out  on  his  account 
under  the  contract. 

For  the  errors  indicated  the  decree  will  be  reversed 
and  the  cause  remanded  to  the  superior  court,  with  direc- 
tions to  enter  a  decree  in  conformity  with  the  views  herein 

expre  se  .         Reversed  and  remanded,  with  directions. 

Dunn,  Cartwright  and  Hand,  JJ.,  dissenting: 

We  dissent  from  the  conclusion  reached  by  the  fourth 
division  of  the  opinion,  that  the  superior  court  had  juris- 
diction to  render  the  decree  concerning  the  land  in  Indiana. 
The  decree  construes  the  will  as  vesting  in  Dr.  Champlin  a 
life  estate  in  the  land  in  Indiana  with  power  to  dispose  of 
it  under  certain  limitations,  decrees  that  the  complainant 
and  George  W.  Murray  are  the  owners,  (the  complainant 
of  two-thirds  and  Murray  of  one-third  of  such  Indiana 
land,  except  certain  parcels  thereof,)  and  that  all  attempted 
sales,  encumbrances  and  deeds  mentioned  in  the  bill  (ex- 
cept some  which  are  specified,  made  by  Dr.  Champlin  in  his 
lifetime  or  Meyers  after  his  death,)  are  null  and  void  and 
of  no  effect,  and  they  are  all  canceled  as  clouds  on  the  title 
of  the  complainant  and  Murray.  The  court,  in  making  this 
decree,  undertook  to  decide  what  was  the  effect  in  Indiana 
of  the  will  upon  the  title  to  land  situated  in  that  State,  what 
estate  in  such  land  was  devised  by  the  will  and  what  power 
of  disposition  the  will  gave.  The  decree  is  not  a  mere  per- 
sonal decree,  but  purports  to  affect  directly  the  title  to  the 
land  itself.  This  is  beyond  the  jurisdiction  of  an  Illinois 
court.  (Parsons  v.  Millar,  189  111.  107.)  The  source  of 
the  jurisdiction  of  a  court  of  equity  to  render  a  personal 
decree  concerning  land  situated  in  a  foreign  State  is  made 
manifest  by  the  decisions  cited  in  the  majority  opinion. 
This  court  said  in  Johnson  v.  Gibson,  1 16  111.  294,  that  "the 
decree  in  such  cases  settles  the  rights  of  the  parties  before 
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the  court  with  respect  to  some  contract,  conveyance,  trust 
or  fraudulent  conduct/'  and  no  other  ground  of  jurisdic- 
tion has  ever  been  suggested.  An  examination  of  the  cases 
cited  in  the  majority  opinion,  which  need  not  be  again  cited 
here,  will  disclose  that  in  all  of  them  the  basis  of  the  ju- 
risdiction is  declared  to  be  found  in  some  contract,  trust  or 
fraudulent  conduct.  It  is  not  claimed  that  any  such  ground 
of  jurisdiction  exists  here,  and  in  our  judgment  the  decree, 
so  far  as  it  purports  to  affect  the  land  in  Indiana,  should 
be  reversed. 


The  City  ov  Chicago,  Appellee,  vs.  Henry  H.  Walker 

et  al.  Appellants. 

Opinion  filed  October  25,  ion — Rehearing  denied  Dec.  7,  1011. 

1.  SpECIai,  assessments — provision  for  opening  street  need  not 
be  contained  in  single  ordinance.  An  objection  that  a  street  can 
not  be  opened  by  condemnation  and  the  land  condemned  paid  for 
by  special  assessment  because  the  city  has  not  provided  for  acquir- 
ing the  right  to  cross  certain  railroad  tracks  is  obviated  by  the 
introduction  in  evidence  of  an  ordinance  accepted  by  the  railroad 
company  providing  for  the  elevation  of  such  tracks  and  the  con- 
struction of  a  subway. 

2.  Same — what  does  not  defeat  opening  of  a  street  across  right 
of  way.  Where  a  track  elevation  ordinance,  accepted  by  a  rail- 
road company,  provides  for  a  subway  at  a  certain  point,  the  city 
has  an  easement  there  for  subway  purposes,  and  the  opening  across 
private  property  of  a  street  which  will  pass  through  the  subway 
cannot  be  defeated  because  the  city  has  not  condemned  the  right 
of  way  underlying  the  tracks. 

3.  Same — party  haznng  easement  in  switch  track  has  a  right  to 
be  heard  on  question  of  damages.  If  a  defendant  in  a  proceeding 
under  the  Local  Improvement  act  to  open  a  street  by  condemna- 
tion has  a  contract  with  a  railroad  company  creating  an  easement 
in  the  use  of  a  certain  switch  track,  which  will  be  interfered  with 
by  the  proposed  improvement,  such  defendant  has  a  right,  upon 
filing  a  cross-petition  for  damages,  to  introduce  evidence  upon  that 
question,  and  is  not  required  to  wait  until  the  improvement  is 
completed  and  resort  to  an  action  for  damages. 
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4.  Parties — omission  of  party  when  suit  is  begun  is  cured  by 
appearance.  Failure  to  make  the  occupant  of  certain  of  the  land 
sought  to  be  condemned  a  party  to  the  proceeding  to  open  a  street 
across  such  land  under  the  Local  Improvement  act  is  cured  by  the 
appearance  of  such  occupant  after  the  suit  is  begun. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

This  was  a  proceeding  brought  by  the  city  of  Chicago 
in  the  circuit  court  of  Cook  county,  under  the  Local  Im- 
provement act,  for  the  opening  of  South  Rockwell  street, 
in  Chicago,  from  West  Eighteenth  place  to  West  Nine- 
teenth street.  The  appellants  appeared  and  filed  legal  ob- 
jections to  said  proceedings,  which  were  overruled,  and  the 
case  was  then  submitted  to  a  jury  upon  the  questions  of 
compensation  and  benefits.  This  appeal  has  been  prose- 
cuted from  the  final  judgment,  based  upon  the  verdict  of 
the  jury,  and  numerous  errors  have  been  assigned. 

The  property  sought  to  be  taken  is  the  west  thirty- 
three  feet  of  block  8,  (which  is  the  property  of  Henry  H. 
Walker,)  the  east  thirty-three  feet  of  block  9,  (which  is 
the  property  of  the  Illinois  Vinegar  Manufacturing  Com- 
pany,) in  Walker's  Douglas  Park  addition  to  Chicago,  and 
that  part  of  the  4.72  acres  of  the  south-east  quarter  of  sec- 
tion 24,  town  39,  north,  range  13,  east  of  the  third  prin- 
cipal meridian,  conveyed  by  Allan  Robbins  to  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  and  known  as 
tract  "A,"  lying  within  the  thirty-three  feet  west  of  and 
adjoining  and  the  thirty-three  feet  east  of  and  adjoining 
the  east  line  of  the  west  half  of  the  south-east  quarter  of 
section  24,  aforesaid,  (which  is  the  property  of  the  Chi- 
cago, Burlington  and  Quincy  Railroad  Company.)  The 
property  of  Henry  H.  Walker  is  occupied  by  the  Chicago 
Steel  Foundry  Company  by  a  tworstory  brick  building,  the 
Illinois  Vinegar  Manufacturing  Company  occupies  its  prop- 
erty with  its  vinegar  plant  and  equipment,  and  the  Chi- 
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cago,  Burlington  and  Quincy  Railroad  Company  occupies 
its  property,  in  part,  by  a  switch  track,  which  crosses  said 
proposed  street  and  connects  with  the  shipping  platform  of 
the  Illinois  Vinegar  Manufacturing  Company,  located  upon 
block  9.  The  following  plat  shows  the  situation  of  the 
property  proposed  to  be  taken  and  the  improvements  and 
tracks  situated  thereon : 


Z° 


The  jury  fixed  the  compensation  to  be  paid  the  owner 
of  the  west  thirty-three  feet  taken  from  block  8  at  $1375, 
and  assessed  the  block,  excepting  the  street,  $200,  and  fixed 
the  compensation  to  be  paid  the*  owner  of  the  east  thirty- 
three  feet  of  block  9  at  $1455,  and  assessed  block  9,  ex- 
cepting the  proposed  street,  $245. 

McClannahan  &  Martin,  for  appellant  Henry  H. 
Walker. 

John  P.  Ahrens,  for  appellant  the  Illinois  Vinegar 
Manufacturing  Company. 
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Phiup  J.  McKenna,  and  Eugene  H.  Dupee,  (Wil- 
liam H.  Sexton,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

First — The  first  contention  made  by  appellants  is,  that 
the  ordinance  for  the  opening  of  said  street  makes  no  pro- 
vision for  acquiring,  by  condemnation  or  otherwise,  the 
right  to  cross  the  main  line  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  where  it  is  intersected  by  said 
proposed  street,  and  that  under  the  authority  of  Hutt  v. 
City  of  Chicago,  132  111.  352,  and  kindred  cases,  (as  it  will 
be  necessary  to  have  future  legislative  action  by  the  city 
council  of  the  city  of  Chicago  before  said  street  can  be 
opened  by  connecting  the  street  situated  upon  the  south  side 
of  said  line  of  railroad, — that  is,  the  land  sought  to  be  con- 
demned,— with  Rockwell  street  north  of  said  line  of  rail- 
road,) the  street  cannot  be  opened  and  the  land  condemned 
paid  for  by  special  assessment.  That  objection  to  the  im- 
provement ordinance  was  obviated  by  the  introduction  in 
evidence  of  an  ordinance  of  the  city  of  Chicago  which  had 
been  accepted  by  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  and  which  provided  for  the  elevation  of  the 
main  tracks  of  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  in  the  city  of  Chicago,  and  which  ordinance 
expressly  provided  for  a  subway  to  be  constructed  upon 
Rockwell  street  at  the  intersection  of  said  main  line  of 
railroad  and  said  street;  and  when  the  improvement  and 
elevation  ordinances  are  •  considered  together,  it  is  clear 
provision  had  been  made  by  the  city  for  the  entire  im- 
provement,— that  is,  the  opening  of  Rockwell  street  from 
West  Eighteenth  place  to  West  Nineteenth  street, — and 
there  existed  no  reason  why  such  improvement  could  not 
be  made  and  paid  for  by  special  assessment. 

Second — It  is  next  contended  that  the  city  cannot  ac- 
quire the  property  sought  to  be  taken  in  this  proceeding  for 
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street  purposes  by  reason  of  the  fact  that  the  city  hereto- 
fore sought  to  acquire,  by  condemnation,  this  same  prop- 
erty, and  that  proceeding  is  a  bar  to  this  proceeding.  We 
are  of  the  opinion  the  former  proceeding  is  not  a  bar  to 
this  proceeding.  The  former  proceeding  occurred  more 
than  five  years  ago  and  did  not  cover  the  same  property 
as  this,  and  there  is  nothing  in  this  proceeding  to  impeach 
the  good  faith  of  the  city  of  Chicago.  City  of  Chicago  v. 
Goodztnllie,  208  111.  252. 

Third — It  is  further  urged  that  there  is  a  defect  of 
parties  in  this  proceeding,  in  this:  that  the  Chicago  Steel 
Foundry  Company  was  not  made  a  party.  This  was  true 
at  the  inception  of  the  case,  but  the  appearance  of  the  Chi- 
cago Steel  Foundry  Company  was  subsequently  entered  and 
thereafter  there  was  no  defect  of  parties.  Grier  v.  Cable, 
159  111.  29. 

Fourth — It  is  also  alleged  that  the  elevation  ordinance 
does  not  authorize  the  extension  of  the  proposed  street 
across  the  right  of  way  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company's  main  line.  The  elevation  ordi- 
nance provides  for  a  subway  at  the  point  in  question,  and, 
regardless  of  the  question  as  to  where  the  fee  of  the  part 
of  the  street  at  that  point  will  rest,  the  city  will  enjoy  an 
easement  in  the  railroad  company's  right  of  way  for  sub- 
way purposes  at  that  intersection,  and  the  opening  of  the 
street  cannot  be  defeated  by  reason  of  the  fact  that  the  city 
has  not  condemned  the  right  of  way  underlying  the  main 
line,  in  this  proceeding. 

Fifth — It  is  contended  that  the  court  erred  in  declining 
to  permit  the  Illinois  Vinegar  Manufacturing  Company  to 
make  proof  that  it  had  an  easement  in  the  switch  track  of 
the  Chicago,  Burlington  and  Quincy  Railroad  Company, 
which  crosses  said  proposed  street  at  the  surface  and  con- 
nects with  its  loading  platform,  and  that  the  opening  of 
said  proposed  street  will  either  require  the  elevation  of  said 
switch  track  or  its  removal,  and  that  in  any  event  said  ap- 
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pellant's  property  will  sustain  great  damage  and  be  largely 
depreciated  in  value  for  the  purposes  for  which  it  is  now 
used.  The  offer  of  proof  was,  that  in  1895  an  arrange- 
ment was  entered  into  between  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  and  the  Illinois  Vinegar  Manu- 
facturing Company,  whereby,  in  consideration  of  the  right 
of  the  railroad  company  to  extend  the  foundations  of  its 
retaining  walls  underneath  the  surface  of  the  land  of  the 
Illinois  Vinegar  Manufacturing  Company,  the  Illinois  Vin- 
egar Manufacturing  Company  should  have  the  right  to  use 
the  switch  track  connected  with  its  loading  platform;  that 
said  arrangement  was  consummated  by  the  construction  of 
said  retaining  walls  and  the  switch  track;  that  the  Illinois 
Vinegar  Manufacturing  Company  has  had  the  use  of  said 
switch  track  since  that  time  and  is  now  using  said  switch 
track  in  connection  with  its  plant,  and  that  to  remove  or 
elevate  the  switch  track  would  necessarily  require  many 
changes  in  the  construction  and  operation  of  its  vinegar 
plant.  The  Illinois  Vinegar  Manufacturing  Company  had 
filed  a  cross-petition  fully  setting  up  all  the  facts  relied 
upon  by  it  as  showing  its  interest  in  the  switch  track  and 
the  damage  to  its  property  by  the  elevation  or  removal  of 
the  switch  track,  and  we  are  of  the  opinion  the  proof  of- 
fered by  it  to  sustain  the  allegations  of  its  cross-petition 
should  have  been  admitted. 

It  is  urged  by  the  city  that  the  Illinois  Vinegar  Manu- 
facturing Company  has  an  adequate  remedy  for  any  dam- 
age which  it  may  sustain  against  the  city  if  the  city  should 
interfere  with  its  switching  privileges  as  they  now  exist, 
and  that  for  that  reason  the  proof  was  properly  excluded. 
We  cannot  assent  to  that  view.  If  the  Illinois  Vinegar 
Manufacturing  Company,  by  contract,  has  a  right  to  have 
the  switch  now  connected  with  its  shipping  platform  main- 
tained, it  is  manifest  it  cannot  l>e  deprived  of  that  right  by 
condemnation  when  it  has  filed  a  cross-petition  setting  up 
such  right,  without  having  an  opportunity  to  be  heard  ia 
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the  condemnation  proceedings  upon  that  question.  This 
view  is  fully  sustained  by  the  following  authorities :  Chi- 
cago,  Peoria  and  St.  Louis  Railway  Co.  v.  Wolf,  137  111. 
360;  St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v. 
Springfield  and  Northzvestem  Railroad  Co.  96  id.  274; 
Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  City 
of  Chicago,  151  id.  359;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  City  of  Naperville,  166  id.  87. 

The  appellants  have  urged  in  their  briefs  other  grounds 
of  reversal,  but  we  deem  them  to  be  without  force. 

The  judgment  of  the  circuit  court  as  against  the  appel- 
lant Henry  H.  Walker  will  be  affirmed,  but  as  to  the  ap- 
pellant the  Illinois  Vinegar  Manufacturing  Company  it  will 
be  reversed  and  the  cause  as  to  that  company  remanded 
to  the  circuit  court  for  a  new  trial,  Henry  H.  Walker  to 
pay  one-half  the  costs  in  this  court. 

Reversed  in  part  and  remanded. 
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res  judicata  until  reversed,  even  though  only  legal  titles 
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there  must  be  an  ouster  before  one  co-tenant  can  claim 
adversely  to  the  others — what  is  necessary  to  constitute 

an  ouster  of  co-tenants 143 

mere  possession  and  payment  of  taxes  by  one  co-tenant 
does  not  show  ouster  of  the  other  co-tenants 143 
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amending  bill  after  entry  of  decree  pro  confesso  vacates 

order  and  defendant  may  answer  amended  bill 80 

defendant  served  with  summons  is  bound  to  know  that  bill 

may  be  amended,  by  leave,  after  default 80 

APPEAL  BONDS.— See  BONDS. 

APPEALS  AND  ERRORS. 

when  instruction  authorizing  deduction  of  damages  in  a 
personal  injury  case  is  improper  but  harmless — when 
instruction  does  not  authorize  disregarding  testimony. .     29 

instruction  ignoring  negative  defenses  is  not  bad 30 

surety  on  appeal  bond  must  be  a  resident  of  the  State — 
effect  of  order  of  court  directing  clerk  to  approve  se- 
curity offered  on  an  appeal  bond 54 

clerk's  duty  to  approve  only  a  resident  surety  on  an  ap- 
peal bond  is  ministerial — liability  in  damages 55 

on  appeal  the  chancellor  is  presumed  to  have  considered 
only  competent  evidence  and  to  have  disregarded  in- 
competent and  improper  evidence 153 

when  questions  relating  to  admissibility  of  confessions  in 
evidence  need  not  be  considered  on  appeal 186 

when  admitting  contract  between  the  testatrix  and  chief 
devisee  in  evidence  in  will  contest  case  is  not  ground 
for  reversal 191 

when  instructions  as  to  right  of  person  to  dispose  of  his 
property  as  he  sees  fit  are  not  misleading 191 

when  party  is  not  entitled  to  a  reversal  because  of  want 
of  proper  parties — when  order  of  reference  as  to  mat- 
ter of  solicitor's  fees  is  merely  interlocutory 204 

admitting  incompetent  evidence  in  chancery  case  will  not 
reverse  if  there  is  sufficient  competent  evidence  in  the 
record  to  sustain  the  decree 232 

when  it  is  not  improper  to  decree  payment  of  money  in 
granting  prayer  of  bill  to  correct  mistake  in  deed 232 

when  it  is  error  to  decree  payment  of  interest 233 

when  judgment  by  default  for  want  of  appearance  is  im- 
proper but  is  not  ground  for  reversal 243 

when  it  is  proper  to  deny  the  motion  to  set  aside  default 
though  defense  may  be  meritorious. : 243 

land  owner  is  not  liable  for  costs  on  appeal  taken  by  pe- 
titioner in  condemnation  case — statute  concerning  costs, 
on  appeal,  does  not  apply  in  such  case 263 

when  refusal  to  admit  in  evidence  a  contradictory  writing 
signed  by  witness  is  not  reversible  error 292 
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what  is  not  an  improper  modification  of  instruction  as  to 

the  weight  of  plaintiff's  testimony 293 

section  23  of  Costs  act,  concerning  appeals  for  delay,  does 

not  apply  to  special  assessment  cases 298 

errors  complained  of  in  brief  for  appellee  are  not  consid- 
ered where  no  cross-errors  are  assigned 301 

Supreme  Court  may  review  facts  in  chancery  cases  com- 
ing through  Appellate  Court  notwithstanding  amend- 
ment of  sections  121  and  122  of  Practice  act  in  1909. .  316 

legislature  may  authorize  appeal  regardless  of  finality  of 
order  appealed  from — the  appeal  must  be  prayed  within 
twenty  days  from  entry  of  order  or  judgment 324 

final  order  is  appealable,  regardless  of  power  of  court  to 
set  it  aside  at  some  future  day  to  which  the  term  of 
court  is  adjourned 324 

freehold  is  involved  where  judicial  sale  is  set  aside 324 

order  of  court  approving  or  disapproving  trustee's  sale  is 
subject  to  review  as  a  judicial  act  though  the  sale  is  by 
compromise  agreement  of  the  parties 324 

when  assignment  of  cross-errors  is  treated  as  waived . . .  330 

appeal  in  condemnation  case  lies  to  Supreme  Court — ef- 
fect of  appeal  by  land  owner  from  condemnation  judg- 
ment is  to  stay  the  execution  of  the  judgment 341 

entry  by  petitioner  on  giving  bond  is  not  in  execution  of 
the  judgment  and  does  not  affect  pending  appeal 341 

what  necessary  to  justify  direct  appeal  to  Supreme  Court 
on  ground  of  freehold — it  is  not  enough  that  a  free- 
hold may  be  incidentally  involved 373 

when  a  freehold  is  not  involved 373 

when  judgment  of  conviction  for  murder  must  be  reversed 
though  evidence  of  guilt  is  clear ; 382 

a  consent  decree  is  not  a  judicial  determination  of  rights 
of  the  parties  and  is  not  subject  to  review. 396 

all  petitioners  need  not  join  in  an  appeal  from  an  order 
dismissing  petition  to  dissolve  drainage  district 460 

when  giving  form  of  verdict  of  guilty  endorsed  with  the 
word  "give"  is  ground  for  reversal 475 

when  proof  of  custom  of  using  blank  forms  of  deeds  and 
writing  in  provisos  or  conditions  is  not  admissible  but 
is  harmless  if  admitted 488 

when  appeal  in  special  assessment  case  must  be  dismissed 
under  section  84  of  Local  Improvement  act 495 

when  cause  will  be  remanded  for  re-sentence,  only 497 

party  is  required  t©  point  out  in  his  brief  the  reasons  why 
rulings  upon  evidence  are  erroneous 558 
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jurisdiction  of  subject  matter  cannot  be  conferred  by  con- 
sent— when  appeal  from  non-judicial  body  may  be  en- 
tertained by  the  courts 587 

opening  or  vacating  of  roads  is  not  an  exercise  of  judi- 
cial power — circuit  court  cannot  entertain  appeal  from 
order  of  highway  commissioners  vacating  a  road 587 

a  defendant  need  not  appeal  at  once  from  order  settling 
controversy  between  him  and  other  defendants  in  con- 
demnation case  but  may  await  the  final  award 595 

ARCHITECTS. 

section  9  of  the  act  of  1897,  relating  to  licensing  of  archi- 
tects, is  not  invalid  as  discriminating  between  architects 
and  builders,  as  they  are  not  in  the  same  class 527 

person  does  not  become  an  architect  merely  by  planning 
the  building  he  erects 527 

ASSESSMENT  FOR  TAXES.— See  TAXES. 
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attorney  may  testify  as  to  matters  coming  to  his  knowl- 
edge when  acting  as  scrivener  and  notary  for  his  client.  278 

court  should  allow  great  latitude  in  cross-examining  wit- 
ness who  has  been  an  attorney  in  the  case 577 

BENEFIT  SOCIETIES. 

a  society  cannot  collect  funds  to  pay  an  ineligible  bene- 
ficiary— parties  entitled  to  fund  under  the  law  not  af- 
fected by  member's  void  designation 250 

whether  a  named  beneficiary  is  a  "dependent"  is  a  ques- 
tion depending  upon  the  particular  circumstances 250 

any  dependence  for  mere  favor  or  affection  is  excluded — 
when  beneficiary  cannot  be  said  to  be  a  "dependent"..  250 

the  first  benefit  certificate  stands  if  the  beneficiary  named 
in  the  second  certificate  is  ineligible 250 

BILLS  OF  LADING.— See  CARRIERS. 

BOARD  OF  HEALTH.— See  MEDICINE  AND  SURGERY. 

BONDS. 

surety  on  appeal  bond  must  be  a  resident  of  the  State — 
effect  of  order  of  court  directing  clerk  to  approve  se- 
curity offered  on  appeal  bond 54 
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approval  of  non-resident  surety  on  appeal  bond  is  breach 
of  clerk's  official  duty,  and  being  purely  a  ministerial 
duty  he  is  liable  in  damages 55 

judgment  in  favor  of  a  non-resident  plaintiff  is  not  void 
because  no  cost  bond  was  filed , 243 

BOUNDARIES. 

rule  as  to  boundaries  where  original  monument  is  lost  or 
destroyed — rule  where  a  tract  of  land  between  monu- 
ments overruns  or  falls  short 538 

BUILDING  CONTRACTS. 

a  sub-contractor's  lien  can  exist  only  by  virtue  of  original 
contract — a  sub-contractor's  lien  is  not  divested  by  a 
subsequent  waiver  by  the  original  contractor 135 

right  to  contract  is  a  property  right — how  far  such  right 
is  subject  to  regulation  by  legislature 135 

section  21  of  the  Mechanic's  Lien  act,  in  so  far  as  it  at- 
tempts to  give  sub-contractors  a  lien  though  there  is  a 
prior  waiver  by  original  contractor,  is  invalid 402,  135 

CARRIERS. 

rule  in  Illinois  where  carrier  limits  common  law  liability 
in  shipper's  receipt — consignor  not  bound  unless  aware 
of  such  restriction 243 

consignor  must  have  been  authorized  by  consignee  to  as- 
sent to  restriction  of  common  law  liability  or  the  con- 
signee is  not  bound  thereby 243 

default  admits  allegation  of  declaration  that  goods  were 
lost  by  defendant  carrier's  negligence 244 

CERTIFICATES. 

clear  proof  required  to  overcome  certificate  of  acknowl- 
edgment    278 

CHALLENGE. 

the  right  of  either  side  to  peremptorily  challenge  a  juror 

theretofore  tendered  before  acceptance  of  panel  of  four.  431 
when  challenge  to  array  is  properly  overruled 514 

CIVIL  SERVICE. 

appointment  to  office  is  complete  when  last  act  required 
has  been  performed — revocation  of  appointment 527 

civil  service  commission  of  Chicago  does  not  appoint  to 
office — commission  may  revoke  certificate  before  an  ap- 
pointment is  made 527 

Ul-41 
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surety  on  appeal  bond  must  be  a  resident  of  the  State — 
effect  of  order  of  court  directing  clerk  to  approve  se- 
curity offered  on  an  appeal  bond 54 

approval  of  non-resident  surety  on  appeal  bond  is  a  breach 
of  the  clerk's  official  duty,  and  being  a  ministerial  duty, 
only,  he  is  liable  in  damages 55 

CLOUD  ON  TITLE. 

what  findings  of  decree  as  to  title  in  a  proceeding  to  re- 
move tax  deed  as  a  cloud  are  not  inconsistent 8o 

in  a  proceeding  to  cancel  a  tax  deed  as  a  cloud,  proof  of 
a  prima  facie  title  in  the  complainant  is  sufficient  un- 
less overcome  by  other  evidence 377 

when  complainant  need  not  show  title  in  his  grantor 377 

to  charge  holder  of  tax  deed  with  costs  the  complainant 
must  make  a  tender  before  filing  the  bill 377 

COLLATERAL  ATTACK. 

county  court's  appointment  of  a  conservator  cannot  be 
collaterally  attacked  when  conservator  brings  suit....     84 

erroneous  judgment  is  not  void  if  court  had  jurisdiction 
of  subject  matter — distinction  between  want  of  jurisdic- 
tion and  erroneous  exercise  of  jurisdiction 344 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles — fact  that  only  legal  titles  are  involved  does  not 
render  decree  void  and  open  to  collateral  attack 344 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONSERVATORS. 

county  court's  appointment  of  a  conservator  cannot  be 
collaterally  attacked  in  a  suit  by  him  in  circuit  court. .     84 

rule  where  parties  deal  with  insane  person — when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  return  of  the  consideration 84,  116 

when  deed  should  be  set  aside  at  suit  of  conservator 335 

transactions  after  notice  of  application  for  appointment 
of  conservator  are  voidable  though  there  was  no  fraud.  369 

CONSIDERATION. 

when  transaction  with  an  insane  person  will  be  set  aside 

without  requiring  return  of  consideration 84 

when  note  and  mortgage  made  by  insane  person  will  be 

set  aside  without  refunding  the  consideration 116 
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section  6  of  Medical  Practice  act  is  not  void  for  uncer- 
tainty, particularly  as  to  causes  specified 18 

neither  the  granting  nor  revocation  of  a  license  to  prac- 
tice medicine  is  an  exercise  of  judicial  power 18 

State  Board  of  Health  is  lawfully  authorized  to  revoke  its 
licenses  for  causes  specified  in  the  Medical  Practice  act.     18 

"due  process  of  law"  does  not  necessarily  imply  a  judicial 
proceeding — what  is  due  process  of  law 18 

provision  of  section  6  of  the  Medical  Practice  act  of  1899, 
concerning  false  advertising,  is  valid 19 

right  to  contract  is  a  property  right — how  far  subject  to 
regulation  by  the  legislature 135 

section  21  of  Mechanic's  Lien  law,  in  so  far  as  it  attempts 
to  give  sub-contractors  a  lien  even  though  there  is  a 
prior  waiver  by  original  contractor,  is  invalid 402,  135 

section  13  of  Eminent  Domain  act,  providing  that  peti- 
tioner may  enter  upon  land  by  giving  bond  pending  ap- 
peal by  either  party,  is  constitutional 341 

act  of  1897,  concerning  disposition  of  rent  where  life  ten- 
ant lessor  dies  before  rent  is  due,  is  valid 452 

scope  of  protection  afforded  by  "due  process  of  law"  pro- 
vision of  the  constitution 527 

section  9  of  act  of  1897,  relating  to  the  licensing  of  archi- 
tects, is  not  invalid  as  discriminating  between  archi- 
tects and  builders 527 

CONSTRUCTION. 

of  clause  8  of  section  18  of  Administration  act,  as  giving 
right  to  nominate  administrator  to  the  next  of  kin  as 
a  class — will  of  the  majority  controls 13 

of  section  6  of  Medical  Practice  act,  authorizing  the  State 
Board  of  Health  to  revoke  licenses,  as  not  being  void 
for  uncertainty  but  as  being  a  valid  law 18 

of  section  6  of  Medical  Practice  act  of  1899,  as  not  being 
repealed  by  the  act  of  May  11,  191 1,  declaring  certain 
acts  by  physicians  to  be  criminal  offenses 19 

of  section  9  of  Medical  Practice  act,  making  it  a  penal  of- 
fense to  practice  medicine  without  a  license,  as  apply- 
ing where  a  license  has  been  revoked 19 

of  section  21  of  Mechanic's  Lien  law,  as  being  invalid  so 
far  as  it  attempts  to  give  sub-contractors  a  lien  though 
there  is  a  prior  waiver  by  original  contractor 402,  135 

of  sections  35  and  36  of  the  Conveyances  act,  concerning 
secondary  evidence  of  recorded  instruments,  as  relating 
only  to  acknowledged  instruments 200 
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of  will,  as  to  when  word  "heirs"  means  children 201 

of  will,  as  to  when  word  "heirs"  means  heirs  generally, 
and  not  children  or  heirs  of  the  body 202 

of  will,  as  not  creating  a  contingent  remainder 202 

operation  of  the  rule  in  Shelley's  case — when  the  rule  in 
Shelley's  case   applies 203 

of  statute  concerning  costs,  on  appeal,  as  not  applying  to 
appeal  by  petitioner  in  a  condemnation  case 263 

of  section  23  of  the  Costs  act,  concerning  appeals  for  de- 
lay, as  not  applying  to  special  assessment  cases 298 

of  section  13  of  Eminent  Domain  act,  providing  that  peti- 
tioner may  enter  upon  land  by  giving  bond  if  an  appeal 
is  taken  by  either  party,  as  being  constitutional 341 

of  section  15  of  act  concerning  lunatics,  drunkards  and 
spendthrifts,  as  rendering  transactions  had  after  notice 
voidable  even  though  there  was  no  fraud 369 

of  words  "surviving  heirs,"  used  in  a  will,  as  meaning 
surviving  children 405 

purpose  of  the  act  of  1897,  concerning  disposition  of  rent 
where  life  tenant  lessor  dies  before  rent  is  due — such 
act  applies  though  land  was  rented  for  part  of  crops . .  452 

what  are  "assessed  lands,"  as  meant  by  the  act  concern- 
ing dissolution  of  drainage  districts 460 

of  deed,  as  to  when  rule  in  Shelley's  case  does  not  apply.  488 

of  deed,  as  to  when  grantee  takes  an  estate  that  will  be 
determined  by  his  death  without  issue 489 

of  section  9  of  the  act  of  1897,  relating  to  licensing  of 
architects,  as  not  being  invalid  for  discriminating  be- 
tween architects  and  builders 527 

of  trust  provision  of  will,  as  not  violating  the  rule  against 
perpetuities— of  provision  of  will,  as  empowering  ex- 
ecutor to  collect  income  from  real  estate 550,  551 

of  will,  as  to  when  widow  takes  a  share  of  fee  of  home- 
stead premises  as  residuary  devisee  though  she  is  also 
given  a  life  estate  therein 568 

of  will,  as  to  when  life  tenant  takes  more  than  a  naked 
power  of  sale  but  cannot  give  estate  away  nor  change 
the  residuary  devisees  under  the  will 603 

CONTINGENT  REMAINDERS.— See  REMAINDERS. 

CONTRACTS. 

rule  where  parties  deal  with  insane  person — when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  return  of  consideration 84 
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contract  made  by  an  insane  person  before  inquest  found 
is  only  voidable — when  note  and  mortgage  will  be  set 
aside  without  refunding  consideration 1 16 

a  sub-contractor's  lien  can  exist  only  by  virtue  of  original 
contract — a  sub-contractor's  lien  is  not  divested  by  a 
subsequent  waiver  by  the  original  contractor 135 

right  to  contract  is  a  property  right — how  far  subject  to 
regulation  by  the  legislature 135 

section  21  of  the  Mechanic's  Lien  act,  in  so  far  as  it  at- 
tempts to  give  sub-contractors  a  lien  though  there  is  a 
prior  waiver  by  original  contractor,  is  invalid. ..  .402,  135 

when  lease  and  agreement  will  not  be  presumed  to  have 
been  obtained  by  undue  influence 1 54 

rule  in  Illinois  where  common  carrier  attempts  to  limit  its 
common  law  liability  in  shipper's  receipt 243 

specific  performance  of  an  alleged  oral  contract  to  convey 
is  properly  denied  where  the  evidence  leaves  it  doubt- 
ful whether  complainant  was  a  purchaser  or  tenant . . .  330 

section  15  of  the  act  relating  to  lunatics,  drunkards  and 
spendthrifts  construed 369 

transactions  after  notice  of  application  for  appointment 
of  conservator  are  voidable  though  there  was  no  fraud.  369 

mistake  of  law  by  one  party  to  contract  is  not  ground  for 
setting  the  contract  aside — when  the  contract  cannot  be 
set  aside  as  being  of  a  fraudulent  character 396 

when  option  to  lessee  to  purchase  is  good  for  the  term  of 
the  lease — when  a  unilateral  contract  to  sell  land  may 
be  specifically  enforced 415 

a  contract  made  without  a  full  understanding  of  its  terms 
may  be  ratified — discretion  in  matter  of  specific  per- 
formance is  not  arbitrary 415 

mere  increase  in  value  of  land  does  not  justify  refusing 
specific  performance — fairness  of  contract  is  ordinarily 
determined  as  of  its  date 416 

purchaser  of  land  with  notice  of  a  prior  contract  to  sell 
to  another  is  regarded  as  the  latter's  trustee  and  may  be 
required  to  convey  to  him 416 

there  must  be  mutuality  of  obligation  as  well  as  mutuality 
of  remedy  in  order  to  authorize  specific  performance . .  523 

CORPORATIONS. 

the  local  assessor  is  the  proper  authority  to  assess  capital 
stock  of  mercantile  corporations — the  State  Board  of 
Equalization  is  without  such  power 260 
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judgment  in  favor  of  non-resident  plaintiff  is  not  void  be- 
cause no  cost  bond  was  filed 243 

land  owner  is  not  liable  for  costs  on  appeal  taken  by  pe- 
titioner in  a  condemnation  case  even  though  judgment 
is  reversed 263 

statute  concerning  costs,  on  appeal,  does  not  apply  to  an 
appeal  by  petitioner  in  a  condemnation  case 263 

section  23  of  the  Costs  act,  concerning  appeals  for  delay, 
does  not  apply  to  special  assessment  cases 298 

to  charge  holder  of  tax  deed  with  costs  the  complainant 
must  make  a  tender  before  filing  his  bill 377 

CO-TENANCY. 

there  must  be  an  ouster  before  one  co-tenant  can  claim 
adversely  to  the  others — what  is  necessary  to  constitute 
an  ouster  of  co-tenants 143 

mere  possession  and  payment  of  taxes  by  one  co-tenant 
does  not  show  ouster  of  other  co-tenants 143 

COUNTIES. 

a  city  has  no  power  to  condemn  a  strip  of  land  through  a 

county  poor  farm  for  street  purposes 265 

property  held  by  county  is  subject  to  control  of  State. . .  266 

COURTS.— See  EQUITY;    APPEALS  AND  ERRORS. 

administration  should  not  be  granted  to  a  person  having 
special  interest  opposed  to  interests  of  heirs 13 

the  court  should  not  appoint  a  person  nominated  by  one 
member  of  a  class  unless  the  others  of  the  class  waive 
their  rights 13 

right  of  next  of  kin  to  nominate  person  for  administra- 
tor is  given  to  them  as  a  class — majority  rules 13 

county  courts  not  courts  of  inferior  jurisdiction — county 
court's  appointment  of  a  conservator  cannot  be  collat- 
erally attacked  in  suit  by  conservator  in  circuit  court. .     84 

Supreme  Court  may  review  facts  in  chancery  cases  com- 
ing through  Appellate  Court  notwithstanding  amend- 
ment of  sections  121  and  122  of  Practice  act  in  1909. ..  316 

jurisdiction  of  subject  matter  cannot  be  conferred  by  con- 
sent— when  an  appeal  from  a  non- judicial  body  may  be 
entertained 587 

opening  or  vacating  of  roads  is  not  an  exercise  of  judi- 
cial power — circuit  court  cannot  entertain  appeal  from 
order  of  highway  commissioners  vacating  a  road 587 
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where  two  acts  form  one  transaction  the  proof  of  both  is 
proper — when  proof  of  transactions  before  the  deceased 
came  on  scene  is  proper  in  prosecution  for  murder 67 

it  is  proper  to  cross-examine  a  witness  as  to  his  occupa- 
tion— what  does  not  preclude  cross-examination 67 

what  matters  are  not  within  rule  against  proving  other 
and  distinct  crimes — the  court  determines  whether  a 
statement  is  admissible  as  a  dying  declaration 67 

when  statement  is  properly  admitted  as  a  dying  declara- 
tion— fact  that  signature  is  witnessed  does  not  render 
a  dying  declaration  inadmissible 60 

fact  that  a  witness  is  assistant  prosecuting  attorney  does 
not  render  his  testimony  inadmissible 68 

court  cannot  be  asked  to  give  instruction  stating  that  it 
has  no  opinion  as  to  whether  a  statement  admitted  in 
evidence  is  a  dying  declaration 68 

when  failure  of  instruction  to  refer  to  the  evidence  is  not 
prejudicial — when  instruction  as  to  weight  to  be  given 
testimony  of  accused  is  correct 68 

what  evidence  not  ground  for  motion  for  new  trial — what 
does  not  overcome  evidence  that  dying  declarant  was  of 
sound  mind 68 

evidence  held  sufficient  to  sustain  verdict  finding  accused 
guilty  of  manslaughter 69 

what  does  not  amount  to  encouragement  or  solicitation  to 
induce  employee  to  commit  a  crime  by  taking  and  sell- 
ing employer's  postage  stamps 185 

when  questions  relating  to  admissibility  of  confessions  in 
evidence  need  not  be  considered 186 

when  it  will  be  presumed  that  jury  were  sworn — fact  that 
record  is  silent  affords  no  presumption  that  jury  were 
not  sworn 381 

duty  of  court  in  appointing  counsel  for  the  accused — court 
must  exercise  discretion  in  permitting  counsel  paid  by 
private  parties  to  assist  State's  attorney 381 

parol  proof  that  the  accused  has  been  convicted  of  other 
crimes  or  pleaded  guilty  is  not  competent 382 

when  rule  that  testimony  admitted  without  objection  need 
not  be  excluded  does  not  apply 382 

when  the  court  should,  of  its  own  motion,  refuse  to  ad- 
mit evidence — when  a  judgment  of  conviction  must  be 
reversed  though  evidence  of  guilt  is  clear 382 

instruction  in  murder  trial  should  not  assume  as  true  the 
controverted  facts  that  the  person  claimed  to  have  been 
murdered  is  dead  and  that  he  was  murdered 382 
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instructions  should  explain  to  jury  the  meaning  of  term 
"successfully  impeached" 382 

a  dying  declaration  is  an  exception  to  the  right  of  accused 
to  face  witnesses — dying  declaration  must  be  made  un- 
der belief  of  immediately  impending  death 422 

mere  belief  by  declarant  that  he  may  never  recover  is  not 
sufficient — rule  where  death  does  not  follow  as  soon  as 
was  expected 423 

when  statement  is  not  admissible  as  a  dying  declaration — 
,  fact  that  the  fatal  shot  was  in  the  back  is  not  conclu- 
sive evidence  against  accused 423 

evidence  held  insufficient  to  establish  guilt 423 

it  is  proper  to  charge  a  felony  in  different  ways  in  dif- 
ferent counts — when  the  court  will  not  quash  an  indict- 
ment or  put  prosecution  to  an  election 431 

effect  where  counts  in  indictment  for  rape  charge  the  of- 
fense on  different  dates — it  is  discretionary  with  court 
whether  more  specific  bill  of  particulars  shall  be  filed. .  431 

matter  of  permitting  assistance  to  State's  attorney  rests 
largely  in  discretion  of  the  court — what  is  not  an  abuse 
of  discretion 431 

the  right  of  either  side  to  peremptorily  challenge  a  juror 
theretofore  tendered  before  acceptance  of  panel  of  four.  431 

part  of  a  special  venire  may  be  examined  before  all  are 
served  and  present  in  court 431 

in  a  prosecution  for  rape,  evidence  of  more  than  one  act 
of  intercourse  is  admissible,  but  prosecution  must  elect 
upon  which  proven  act  it  will  rely 432 

admissibility  of  post-cards  sent  by  accused  to  prosecuting 
witness — when  alleged  misnomer  of  prosecuting  wit- 
ness in  indictment  for  rape  is  not  fatal 432 

reputation  of  prosecuting  witness  for  chastity  is  not  ad- 
missible if  she  is  under  the  age  of  consent. 432 

when  instructions  in  rape  case  are  erroneous  as  invading 
the  province  of  the  jury  in  considering  evidence  of  the 
reputation  of  prosecutrix  for  veracity 432 

the  court  should  not  permit  counsel,  in  argument,  to  state 
facts  outside  the  record 433 

an  indictment  for  larceny  of  money  should  describe  the 
money  taken  if  description  is  known 446 

conviction  cannot  be  had  if  allegation  that  description  of 
money  is  unknown  to  grand  jurors  is  proven  false 446 

when  giving  form  of  verdict  of  guilty  endorsed  with  the 
word  "give"  is  ground  for  reversal. : 475 
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Carole  law  applies  to  manslaughter  and  jury  cannot  fix 
the  term — provision  of  verdict  fixing  term  of  imprison- 
ment for  manslaughter  is  surplusage 497 

when  cause  will  be  remanded  only  for  re-sentence 497 

perjury  indictment  need  not  show  wherein  the  false  testi- 
mony was  material — jury  are  not  to  determine  whether 
false  testimony  was  as  to  a  material  issue 509 

what  remarks  by  court  are  not  ground  for  new  trial 509 

when  challenge  to  array  is  properly  overruled 514 

burden  is  upon  one  accused  of  manslaughter  to  justify  or 
excuse  his  act  in  assaulting  the  decedent 514 

mere  fact  that  person  is  trespassing  and  looking  in  win- 
dow does  not  justify  murderous  assault  upon  him 514 

the  Supreme  Court  will  not  interfere  with  verdict  on  the 
facts  unless  there  is  a  well  founded  doubt  of  guilt 514 

instruction  requiring  proof  that  killing  was  by  some  crim- 
inal agency  excludes  idea  of  killing  in  self-defense 514 

in  manslaughter  case  an  instruction  stating  that  the  only 
question  for  the  jury  is  one  of  fact  is  inaccurate 514 

when  instruction  as  to  self-defense  does  not  require  pres- 
ence of  actual  and  positive  danger 515 

an  instruction  stating  that  the  act  of  two  persons,  if  done 
with  common  intent,  is  the  act  of  both,  is  correct 515 

in  a  prosecution  for  embezzlement,  improper  relations  be- 
tween the  accused  and  the  prosecuting  witness  cannot 
be  shown  in  defense 558 

what  is  not  such  joint  ownership  of  fund  as  precludes  the 
crime  of  embezzlement 558 

pronouns  "he"  and  "his,"  in  instruction  concerning  credi- 
bility of  witnesses,  refer  to  witnesses  of  both  sexes. . . .  558 

party  is  required  to  point  out  in  his  brief  why  ruling  on 
evidence  is  erroneous 558 

CROSS-ERRORS. 

,  errors  complained  of  in  brief  for  appellee  are  not  consid- 
ered where  no  cross-errors  are  assigned 301 

when  assignment  of  cross-errors  is  treated  as  waived ....  330 

DAMAGES. 

when  instruction  authorizing  deduction  of  damages  in  a 

personal  injury  case  is  improper  but  harmless 29 

section  23  of  the  Costs  act,  concerning  appeals  for  delay, 

does  not  apply  to  special  assessment  cases 298 

DECREES.— See  JUDGMENTS  AND  DECREES. 


650  index.  [251  III. 

DEDICATION.  page. 

effect  of  vacation  of  a  street  existing  by  a  common  law 
dedication — title  of  adjacent  owner  to  center  of  com- 
mon law  street  is  a  vested  interest 108 

when  adjacent  owner  may  enjoin  erection  of  a  structure 
in  vacated  portion  of  vacated  common  law  street 108 

DEEDS. 

rule  where  parties  deal  with  insane  person—when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  return  of  consideration 84 

when  alleged  declarations  of  deceased  grantors  are  in- 
competent, as  hearsay,  and  are  not  admissible  to  show 
that  deed  was  intended  as  a  mortgage 153 

what  does  not  show  who  was  in  possession  of  land — what 
does  not  overcome  force  and  effect  of  deed.. 153 

when  decree  dismissing  bill  for  injunction  because  of  an 
adequate  remedy  at  law  may  make  a  finding  as  to  own- 
ership of  land 1 53 

when  a  decree  correcting  mistake  in  deed  is  authorized — 
when  equity  may  establish  legal  rights  and  enter  decree 
ordering  payment  of  money 232 

clear  proof  required  to  overcome  certificate  of  acknowl- 
edgment— when  deeds  nlust  be  regarded  as  delivered — 
grantor's  consent  to  recording  of  deed  is  not  essential.  278 

consideration  is  not  necessary  to  render  a  voluntary  con- 
veyance binding — bringing  suit  for  partition  in  accord- 
ance with  deeds  shows  acceptance  of  deeds 278 

what  does  not  show  that  deed  is  testamentary 278 

a  deed  cannot  be  repudiated  after  delivery 279 

deed  fraudulently  procured  and  delivered  to  a  person  not 
intended  as  the  grantee,  but  having  the  same  name,  is 
the  same  as  a  forged  deed  and  conveys  no  title 301 

a  higher  degree  of  mental  capacity  is  required  to  make  a 
deed  than  a  will — grantor  must  have  mental  ability  to 
cope  with  an  antagonist  and  protect  his  own  interests. .   335 

when  deed  should  be  set  aside  at  suit  of  conservator 335 

when  proof  of  custom  of  using  blank  forms  of  deeds  and 
writing  in  provisos  or  conditions  is  not  admissible  but 
is  harmless  if  admitted 488 

the  rule  in  Shelley's  case  has  a  limited  application — when 
such  rule  does  not  apply  to  deed 488 

fact  that  word  "heirs"  is  used  in  granting  clause  does  not 
prevent  subsequent  limitation  of  estate 488 

granting  clause  prevails  over  the  habendum  in  case  of  re- 
pugnancy— when  the  grantee  takes  determinable  estate.  489 
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when  a  decree  dismissing  bill  to  cancel  deed  must  be  up- 
held— unconditional  delivery  in  escrow  is  good — when 
deeds  are  well  delivered 531 

when  deed  made  by  life  tenant  need  not  state  that  it  is 
executed  under  the  power  conferred  by  will 604 

DEFAULT. 

amending  bill  after  entry  of  pro  confesso  order  vacates 
the  order  and  defendant  may  answer  amended  bill 80 

a  party  in  court  by  service  of  summons  is  bound  to  take 
notice  of  the  steps  in  the  case 80 

defendant  is  bound  to  know  that  bill  may  be  amended,  by 
leave,  after  default 80 

when  judgment  by  default  for  want  of  appearance  is  im- 
proper, but  not  ground  for  reversal — when  denial  of  a 
motion  to  set  aside  default  is  proper 243 

defendant's  rights  are  not  entirely  foreclosed  by  default — 
right  to  cross-examine  witnesses 243 

default  admits  allegation  of  declaration  that  goods  were 
lost  by  the  defendant  carrier's  negligence 244 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DRAINAGE. 

all  petitioners  need  not  join  in  an  appeal  from  an  order 
dismissing  petition  to  dissolve  drainage  district 460 

in  determining  the  number  of  adult  land  owners  in  the 
district  only  bona  fide  owners  can  be  counted 460 

what  are  "assessed  lands,"  as  meant  by  the  act  concern- 
ing dissolution  of  districts — what  is  prima  facie  show- 
ing of  title  in  petitioners  who  seek  to  dissolve  district. .  460 

a  petition  to  dissolve  drainage  district  may  be  signed  by 
agent  of  land  owner — such  petition  may  also  be  signed 
by  highway  commissioners — how  counted 461 

what  is  sufficient  compliance  with  provision  requiring  in- 
debtedness to  be  paid  before  district  is  dissolved 461 

DRUNKARDS  AND  SPENDTHRIFTS. 

mortgage  given  after  mortgagee  had  notice  of  application 
for  appointment  of  conservator  for  mortgagor  cannot  be 
foreclosed  though  there  was  no  fraud 369 

DUE  PROCESS  OF  LAW. 

due  process  of  law  does  not  necessarily  imply  judicial  pro- 
ceedings— what  is  due  process  of  law 18 

scope  of  the  protection  offered 527 
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court  determines  whether  statement  is  admissible  as  a  dy- 
ing declaration — when  statement  is  properly  admitted . .     68 

fact  that  signature  is  witnessed  does  not  render  a  dying 
declaration  inadmissible — what  does  not  overcome  evi- 
dence  that  declarant  was  of  sound  mind 68 

court  need  not  give  an  instruction  stating  that  it  has  no 
opinion  as  to  whether  statement  admitted  in  evidence 
was  a  dying  declaration 68 

dying  declaration  is  an  exception  to  the  right  of  accused 
to  face  the  witnesses — dying  declaration  must  be  made 
under  fixed  belief  of  immediately  impending  death ....  422 

mere  belief  by  declarant  that  he  may  never  recover  is  not 
sufficient — rule  where  death  does  not  follow  as  soon  as 
was  expected 423 

when  statement  is  not  admissible  as  a  dying  declaration. .  423 

EJECTMENT. 

rule  as  to  boundaries  where  original  monument  is  lost  or 
destroyed — rule  where  a  tract  of  land  between  monu- 
ments overruns  or  falls  short 538 

» 

EMBEZZLEMENT. 

what  does  not  amount  to  encouragement  or  solicitation  to 
induce  employee  to  commit  a  crime  by  taking  and  sell- 
ing employer's  postage  stamps 185 

in  a  prosecution  for  embezzlement,  improper  relations  be- 
tween the  accused  and  prosecutrix  cannot  be  shown . .  558 

what  is  not  such  joint  ownership  of  fund  as  precludes  the 
crime  of  embezzlement 558 

EMINENT  DOMAIN. 

petitioner  should  bring  into  court  all  parties  interested  in 
the  land,  but  it  is  not  bound  to  decide  upon  the  valid- 
ity of  the  titles  of  the  contesting  claimants 58 

a  defendant  in  condemnation  cannot,  by  disputing  title, 
eliminate  another  defendant  from  the  case 58 

petitioner  not  required  to  delay  proceeding  to  await  set- 
tlement of  disputes  among  the  defendants 58 

rule  as  to  separate  awards — when  statute  does  not  con- 
template separate  awards 58 

defendant  who  appeals  from  decision  of  court  against  his 

claim  and  in  favor  of  another  defendant  is  not  out  of 

■ 

the  case — right  to  prove  damages 58 

owners  of  leasehold  interests  in  land  condemned  have  a 
right  to  a  jury  trial  on  the  question  of  their  damages. .     59 
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when  trial  court,  on  remandment  of  condemnation  case, 
cannot  permit  new  issues  to  be  made 59 

a  defendant  owner  cannot  get  rid  of  his  lessee's  claims  to 
damages  by  dismissing  the  cross-petition  after  cause  on 
cross-petition  is  remanded 59 

when  defendants  who  claim  as  lessees  need  not  file  new 
petitions  against  the  fund  on  remandment 59 

land  owner  is  not  liable  for  costs  on  appeal  taken  by  pe- 
titioner though  judgment  is  reversed 263 

statute  concerning  costs,  on  appeal,  does  not  apply  to  an 
appeal  by  petitioner  in  a  condemnation  case 263 

the  power  of  eminent  domain  is  inherent  in  the  State — 
city's  power  to  condemn  is  limited  to  private  property 
and  does  not  extend  to  property  of  the  State 265 

a  city  cannot  condemn  strip  of  land  through  county  poor 
farm  for  street  purposes 265 

property  held  by  a  county  is  subject  to  control  of  State. .  266 

appeal  in  a  condemnation  case  lies  to  Supreme  Court — ef- 
fect of  appeal  by  land  owner  from  condemnation  judg- 
ment is  to  stay  execution  of  judgment 341 

entry  by  petitioner  on  giving  bond  is  not  in  execution  of 
judgment  and  does  not  affect  pending  appeal 341 

petitioner  may  enter  upon  land  by  giving  bond  pending  ap- 
peal by  either  party,  without  paying  or  depositing  com- 
pensation— section  13  of  Eminent  Domain  act  is  valid.  341 

when  description  of  land  to  be  taken  for  an  alley  is  suffi- 
ciently certain — when  petition  need  not  describe  tract  of 
land  from  which  strip  is  taken 457 

when  ordinance  sufficiently  declares  that  land  taken  for  an 
alley  shall  be  paid  for  by  general  taxation 457 

proceedings  must  be  had  under  Eminent  Domain  act  if 
land  is  to  be  paid  for  by  general  taxation  and  not  by 
special  assessment  on  property  benefited 457 

when  verdict  in  condemnation  case  is  sufficient 457 

statute  must  be  strictly  followed  in  condemning  land  un- 
der the  Local  Improvement  act — part  of  description  of 
the  land  cannot  be  stricken  out  as  surplusage 502 

ordinance  must  serve  as  the  guide  in  a  proceeding  to  con- 
demn land  under  the  Local  Improvement  act 502 

parties  may  waive  right  to  have  their  controversy  as  to 
title  decided  on  formal  pleadings — when  defendants  can 
not  complain  of  lack  of  formal  issue 594 

petitioner's  averment  of  ownership  is  not  binding  upon  de- 
fendants— when  it  is  proper  to  ascertain  compensation 
in  a  gross  sum 594 
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a  condemnation  judgment  is  conditional  and  confers  no 
right  until  compensation  is  paid 595 

defendant  not  required  to  appeal  immediately  from  order 
settling  a  controversy  as  to  title  between  him  and  an- 
other defendant 595 

holder  of  void  tax  deed  is  not  entitled  to  reimbursement 
out  of  compensation  awarded  to  owner 595 

all  provisions  for  opening  a  street  need  not  be  contained 
in  a  single  ordinance — right  of  city  to  prove  provisions 
of  track  elevation  ordinance 629 

what  does  not  defeat  opening  of  street,  under  Local  Im- 
provement act,  across  railroad  right  of  way 629 

a  party  having  easement  in  switch  track  is  entitled  to  be 
heard  on  question  of  damages  when  a  street  is  opened 
across  railroad  right  of  way 629 

omitting  to  make  occupant  of  premises  a  party  is  cured  by 
his  subsequent  appearance 630 

EQUITY. 

amending  bill  after  entry  of  decree  pro  confesso  vacates 
the  order  and  defendant  may  answer  amended  bill 80 

a  party  in  court  by  service  of  summons  is  bound  to  take 
notice  of  the  steps  in  the  case 80 

defendant  is  bound  to  know  that  bill  may  be  amended,  by 
leave,  after  default 80 

what  findings  of  decree  as  to  title  in  a  proceeding  to  re- 
move tax  deed  as  a  cloud  are  not  inconsistent 80 

when  adjacent  lot  owner  may  enjoin  erection  of  structure 
in  vacated  portion  of  common  law  street 108 

rule  where  parties  deal  with  insane  person — when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  a  return  of  consideration 84,  116 

when  a  decree  dismissing  bill  for  injunction  may  make  a 
finding  as  to  the  ownership  of  land 153 

decree  dismissing  bill  to  enjoin  prosecution  of  claims  at 
law  should  make  no  finding  as  to  such  claims 154 

what  must  be  shown  to  sustain  bill  to  enjoin  prosecution 
of  claims  at  law 154 

courts  of  equity  will  not  take  over  administration  of  es- 
tates except  under  extraordinary  circumstances 154 

rule  as  to  retaining  jurisdiction  of  case  in  order  to  grant 
legal   remedies 154 

when  decree  correcting  mistake  in  a  deed  is  authorized — 
when  equity  may  establish  legal  rights  and  enter  decree 
ordering  payment  of  money 232 
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when  it  is  error  to  decree  payment  of  interest 233 

irregularities,  coupled  with  inadequacy  of  price,  will  jus- 
tify disapproval  of  a  judicial  sale 324 

rule  as  to  time  for  holding  execution  sales  applies  to  ju- 
dicial sales  in  general — the  failure  to  advertise  hour  of 
trustee's  sale  is  a  serious  irregularity 325 

when  parties  objecting  to  confirmation  of  a  trustee's  sale 
need  not  bind  themselves  to  make  an  advance  bid 325 

specific  performance  of  an  alleged  oral  contract  to  con- 
vey is  properly  denied  where  evidence  leaves  it  doubt- 
ful whether  complainant  was  a  purchaser  or  tenant . . .  330 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles — fact  that  only  legal  titles  were  involved  does  not 
render  decree  void  and  open  to  collateral  attack 344 

objection  that  there  is  an  adequate  remedy  at  law  may  be 
waived  by  a  complainant  as  well  as  a  defendant 344 

distinction  between  want  of  jurisdiction  and  erroneous 
exercise  of  jurisdiction — equity  having  acquired  juris- 
diction to  grant  equitable  relief  may  declare  legal  titles.  344 

objection  that  court  has  no  jurisdiction  to  construe  will 
because  legal  titles,  only,  are  involved  may  be  waived. .  344 

a  mistake  of  law  by  one  party  to  contract  is  not  ground 
for  setting  contract  aside — when  contract  cannot  be  set 
aside  as  being  of  a  fraudulent  character 396 

equity  will  not  take  jurisdiction  merely  to  declare  legal 
titles  but  will  remit  parties  to  remedies  at  law 397 

discretion  in  matter  of  specific  performance  is  not  arbi- 
trary— when  unilateral  contract  to  sell  land  may  be  spe- 
cifically enforced 415 

mere  increase  in  value  of  land  does  not  justify  refusing 
specific  performance — fairness  of  contract  is  ordinarily 
determined  as  of  its  date 416 

a  resulting  trust  does  not  arise  from  the  mere  relation  of 
debtor  and  creditor — a  party  claiming  a  resulting  trust 
must  trace  fund  from  origin  to  investment 468 

equity  does  not  encourage  stale  claims — when  the  party 
should  be  barred  by  delay  from  asserting  trust 469 

cestui  que  trust  must  act  promptly  if  he  desires  to  have 
trustee's  sale  set  aside — what  does  not  excuse  a  failure 
of  cestui  que  trust  to  attack  sale  promptly 481 

there  must  be  mutuality  of  obligation  as  well  as  mutual- 
ity of  remedy  to  authorize  specific  performance 523 

owner  of  fee  of  undivided  interest  in  land  may  demand 
partition — obligations  of  estate  should  be  borne  by  the 
shares  set  off  to  the  several  owners 523 
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power  of  chancellor  over  trial  of  feigned  issues — when  a 
decree  dismissing  bill  to  cancel  deed  must  be  upheld. .  531 

heir  may  invoke  jurisdiction  of  equity  to  construe  a  will 
though  he  denies  validity  of  trust  created 550 

when  equity  has  the  same  power  to  deal  with  proceeds  of 
sale  of  land  as  it  would  to  deal  with  the  land 603 

when  unused  proceeds  of  sale  by  life  tenant  are  not  the 
property  of  his  estate  at  his  death — a  court  of  equity 
will  follow  a  trust  fund 604 

when  court  must  be  able  to  control  real  estate  to  be  af- 
fected by  decree— courts  of  equity  act  either  upon  the 
property  or  the  person  of  the  owner 604 

when  a  court  of  equity  may  compel  conveyance  of  legal 
title  by  decree  in  personam  although  part  of  the  lands 
are  beyond  its  territorial  jurisdiction 604 

objection  that  a  bill  is  multifarious  must  be  raised  by  de- 
murrer and  is  waived  by  answer 605 

ESCROW. 

unconditional  delivery  of  deed  in  escrow  is  good — when 
deeds  are  well  delivered 531 

ESTOPPEL. 

what  does  not  estop  widow-  from  denying  validity  of  in- 
strument purporting  to  be  a  lease  to  her  husband 201 

when  parties  are  estopped  to  say  that  decree  construing 
will  should  have  been  withheld  pending  termination  of 
suit  to  set  aside  such  will 203 

when  widow  is  not  estopped  to  claim  as  residuary  devisee 
of  the  fee  of  the  premises  in  which  she  was  also  given 
a  life  estate 569 

EVIDENCE. 

what  evidence  incompetent  in  action  by  servant  for  dam- 
ages for  injuries  received  from  turning  over  of  hinged 
seat  of  wagon  he  was  driving 42 

proponents  in  will  contest  must  make  a  prima  facie  case 
that  the  will  was  executed  and  that  testator  was  men- 
tally competent  to  make  a  will 48 

what  is  not  a  failure  to  make  a  prima  facie  case  in  favor 
of  will — when  proof  of  mental  condition  of  the  testa- 
trix before  making  will  is  not  incompetent 48 

verdict  in  contested  will  case  has  the  force  of  a  verdict 
in  a  suit  at  law — what  is  not  an  improper  question  to 
ask  of  a  sanity  witness 48 


• 
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on  contest  the  proponents  may  prove  the  execution  of  the 
will  and  sanity  of  testator  by  any  competent  evidence..     48 

where  two  acts  form  one  transaction  the  proof  of  both  is 

'  proper — when  proof  of  transactions  before  the  deceased 
came  on  scene  is  proper  in  prosecution  for  murder 67 

it  is  proper  to  cross-examine  a  witness  as  to  his  occupa- 
tion— what  does  not  preclude  cross-examination 67 

what  matters  are  not  within  rule  against  proving  other 
and  distinct  crimes — court  determines  whether  a  state- 
ment is  admissible  as  a  dying  declaration 67 

when  statement  is  properly  admitted  as  a  dying  declara- 
tion— fact  that  signature  is  witnessed  does  not  render  a 
dying  declaration  inadmissible 68 

fact  that  witness  is  an  assistant  prosecuting  attorney  does 
not  render  his  testimony  inadmissible 68 

what  evidence  not  ground  for  motion  for  new  trial — what  » 
does  not  overcome  testimony  that  dying  declarant  was 
of  sound  mind 68 

evidence  held  sufficient  to  sustain  verdict  finding  accused 
guilty  of  manslaughter 69 

what  is  essential  to  render  testimony  of  a  deceased  wit- 
ness admissible  in  a  subsequent  suit — when  testimony 
of  deceased  witness  is  not  admissible 123 

effect  of  including  persons  in  privity  with  the  parties  in 
the  rule  concerning  testimony  of  deceased  witness....   123 

when  alleged  declarations  of  deceased  grantors  are  in- 
competent, as  hearsay — chancellor  is  presumed,  on  ap- 
peal, to  have  considered  competent  testimony  only 153 

alleged  rebuttal  evidence  which  does  not  tend  to  rebut 
anything  adduced  by  the  other  party  will,  on  appeal,  be 
presumed  to  have  been 'disregarded  by  chancellor 153 

what  evidence  does  not  show  who  was  in  possession  of 
land — what  does  not  overcome  force  and  effect  of  deed.  153 

what  must  be  shown  to  sustain  bill  to  enjoin  prosecution 
of  claims  at  law 154 

when  lease  and  agreement  will  not  be  presumed  to  have 
been  obtained  by  undue  influence 154 

when  questions  relating  to  admissibility  of  confessions  "in 
evidence  need  not  be  considered  on  appeal 186 

sanity  witnesses  in  a  will  case  need  not  have  talked  with 
testatrix  about  her  property  or  relatives  nor  need  they 
know  the  contents  of  the  will 190 

question  for  the  jury  is  whether  testatrix  was  competent 
to  make  the  particular  will,  but  this  is  a  question  for 
the  jury  and  not  for  the  witnesses 190 

251-42 
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when  a  legatee  is  not  disqualified  to  testify  for  contest- 
ants— when  husband  of  testatrix  is  incompetent 190 

wife  of  legatee  is  not  a  competent  witness — attorney  in 
the  case  should  not  testify,  though  he  may  do  so M91 

when  admitting  contract  between  the  testatrix  and  chief 
devisee  in  evidence  in  a  will  contest  case  is  not  ground 
for  reversal 191 

contestants  cannot  prove  appointment  of  conservator  for 
testatrix  some  years  after  execution  of  will 191 

where  celebration  of  a  marriage  is  shown,  everything  es- 
sential to  validity  of  the  marriage  is  presumed — effect 
where  prior  marriage  is  shown 200 

what  evidence  does  not  tend  to  show  that  wife  was  not 
divorced  from  her  former  husbands 200 

what  is  not  sufficient  proof  that  a  certain  document  is  a 
copy  of  an  original  instrument 200 

record  of  an  unacknowledged  instrument  proves  nothing 
but  notice — certified  copy  of  record  of  unacknowledged 
instrument  does  not  prove  contents 200 

sections  35  and  36  of  Conveyances  act,  concerning  sec- 
ondary evidence  of  recorded  instruments,  relate  only  to 
acknowledged  instruments 200 

what  (Joes  not  estop  widow  from  denying  validity  of  in- 
strument purporting  to  be  a  lease  to  her  husband 201 

a  defendant  is  incompetent  to  testify,  against  objection, 
where  complainant  sues  as  devisee  of  deceased  person.  201 

trustees,  pastor  and  members  of  church  which  is  a  bene- 
ficiary are  competent  witnesses  to  sustain  a  will — when 
relation  of  pastor  and  parishioner  is  of  no  importance.  268 

the  witnesses  should  not  be  asked  whether  there  was  any 
fraud,  undue  influence  or  duress — when  allowing  wit- 
nesses to  answer  such  question  is  not  harmful 268 

when  presumption  in  favor  of  sanity  must  prevail 268 

attorney  may  testify  as  to  matters  coming  to  his  knowl- 
edge when  acting  as  scrivener  and  notary  for  client — 
clear  proof  required  to  overcome  notary's  certificate . . .   278 

when  deeds  must  be  regarded  as  delivered — what  does  not 
show  that  deed  is  testamentary  in  character 27S 

when  refusal  to  admit  contradictory  writing  signed  by  a 
witness  is  not  reversible  error 292 

agent  hired  to  give  all  his  time  to  purchasing  oil  leases 
for  principal  cannot  purchase  for  himself  without  prin- 
cipal's consent — burden  of  proof  is  upon  agent 316 

parol  proof  that  the  accused  has  been  convicted  of  other 
crimes  or  pleaded  guilty  is  not  competent 382 
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when  rule  that  testimony  admitted  without  objection  need 
not  be  excluded  does  not  apply 382 

when  court,  of  its  own  motion,  should  refuse  to  admit  in- 
competent evidence 382 

when  a  judgment  of  conviction  for  murder  must  be  re- 
versed though  evidence  of  guilt  is  clear 382 

rules  governing  admissibility  of  statements  as  dying  dec- 
larations— declarant  must  have  fixed  belief  in  immedi- 
ately impending  death 422 

mere  belief  by  declarant  that  he  may  never  recover  is  not 
sufficient — rule  where  death  does  not  follow  as  soon  as 
expected 423 

when  statement  is  not  admissible  as  a  dying  declaration . .  423 

fact  that  fatal  shot  was  in  the  back  is  not  conclusive  evi- 
dence against  the  accused— evidence  held  insufficient  to 
sustain  conviction  for  manslaughter 423 

in  a  prosecution  for  rape  with  consent,  different  acts  of 
intercourse  must  be  proved,  but  prosecution  must  elect 
upon  which  proven  act  it  will  rely 432 

admissibility  of  post-cards  sent  by  accused — when  alleged 
misnomer  of  prosecutrix  in  indictment  is  not  fatal ....  432 

reputation  of  prosecutrix  for  chastity  cannot  be  proved  if 
she  is  under  the  age  of  consent 432 

a  resulting  trust  does  not  arise  from  the  mere  relation  of 
debtor  and  creditor — a  party  claiming  a  resulting  trust 
must  trace  fund  from  origin  to  investment 468 

when  proof  of  custom  of  using  blank  forms  of  deeds  and 
writing  in  provisos  or  conditions  is  not  admissible  but 
is  harmless  if  admitted 488 

what  is  sufficient  preliminary  proof  to  entitle  abstracts  of 
title  to  admission  under  section  18  of  Torrens  law 505 

burden  is  upon  one  accused  of  manslaughter  to  justify  or 
excuse  his  act  in  assaulting  the  deceased 514 

in  a  prosecution  for  embezzlement,  improper  relations  be- 
tween the  accused  and  the  prosecuting  witness  cannot 
be  shown 558 

what  is  not  such  joint  ownership  of  fund  as  precludes  the 
crime  of  embezzlement 558 

court  should  allow  great  latitude  in  cross-examining  wit- 
ness who  has  been  an  attorney  in  the  case 577 

sanity  witness  cannot  be  asked  whether  testator  had  suf- 
ficient mental  capacity  to  make  a  will 577 

party  having  easement  in  a  switch  track  is  entitled  to  be 
heard  on  question  of  damages  when  a  street  is  opened 
across  railroad  right  of  way 629 
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when  business  partner  of  one  of  the  executors  is  not  a 

competent  witness  in  behalf  of  proponents 577 

in  a  civil  case  the  conviction  of  a  witness  of  a  crime  need 

not  be  proved  by  the  record  thereof 577 

EXECUTORS  AND  ADMINISTRATORS. 

administration  should  not  be  granted  to  one  having  spe- 
cial interest  opposed  to  interests  of  heirs 13 

right  of  next  of  kin  to  nominate  is  given  them  as  a  class.     13 

court  cannot  appoint  person  nominated  by  one  member  of 
a  class  unless  others  waive  their  rights 13 

the  rule  where  a  person  entitled  to  act  as  administrator 
claims  the  right  within  sixty  days 14 

what  must  be  shown  in  order  to  sustain  a  bill  to  enjoin 
prosecution  of  claims  against  estate 154 

courts  of  equity  will  not  take  over  administration  of  es- 
tates except  under  extraordinary  circumstances 154 

provision  of  a  will  construed  as  empowering  executor  to 
collect  income  from  both  real  and  personal  estate 551 

EXPRESS  COMPANIES.— See  CARRIERS. 

FEIGNED  ISSUES. 

power  of  a  chancellor  over  trial  of  feigned  issues — when 
decree  dismissing  bill  to  cancel  deed  must  be  upheld.. .  531 

FIDUCIARY  RELATIONS. 

what  does  not  overcome  force  and  effect  of  deed 153 

when  lease  and  agreement  will  not  be  presumed  to  have 
been  obtained  by  undue  influence : 154 

when  relation  of  pastor  and  parishioner  is  of  no  import- 
ance in  will  contest  case 268 

attorney  may  testify  to  matters  coming  to  his  knowledge 
when  acting  as  scrivener  and  notary  for  client 278 

FORMER  CASES. 

Perkins  v.  Kniscly,  204  111.  275,  distinguished,  as  to  when 
an  instruction  does  not  authorize  the  jury  to  disregard 
testimony *    30 

Baker  v.  Baker,  202  111.  595,  distinguished,  as  to  what  is 
not  an  improper  question  to  ask  of  sanity  witness  in  a 
contested   will  case 49 

Fifer  v.  Allen,  228  111.  507,  explained,  as  to  rule  where 
death  of  first  taker  is  coupled  with  an  uncertain  condi- 
tion being  only  a  presumption 202 
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SummerHeld  v.  Chicago,  197  111.  270,  People  v.  P.,  Ft.  W. 
&  C.  Ry.  Co.  244  id.  166,  and  Wcage  v.  C.  &  IV.  I. 
R.  R.  Co.  227  id.  421,  distinguished,  as  to  when  adja- 
cent owner  may  enjoin  erection  of  structure  in  vacated 
portion  of  common  law  street 1 08 

Butler  v.  Huestis,  68  111.  594,  explained,  as  to  when  the 
rule  in  Shelley's  case  applies 203 

Merchants'  Despatch  Trans.  Co.  v.  Joesting,  89  111.  152, 
adhered  to,  as  to  rule  in  Illinois  where  it  is  sought  to 
bind  consignee  by  consignor's  assent  to  a  carrier's  re- 
striction of  its  common  law  liability  in  shipping  receipt.  244 

People  v.  National  Box  Co.  248  III.  141,  and  People  v. 
Lewy  Bros.  Co.  250  id.  613,  followed,  as  to  local  as- 
sessor having  power  to  assess'  capital  stock  of  mercan- 
tile corporations 260 

Glos  v.  Greiner,  226  111.  546,  distinguished,  as  to  when 
complainant  in  bill  to  cancel  tax  deed  as  a  cloud  need 
not  prove  title  in  his  grantor 377 

People  v.  Cleminson,  250  111.  135,  distinguished,  as  to 
when  judgment  of  conviction  for  murder  must  be  re- 
versed though  evidence  of  guilt  is  clear 382 

Kelly  v.  Johnson,  (ante,  p.  135,)  followed,  as  to  invalid- 
ity of  section  21  of  the  Mechanic's  Lien  law 402 

Mayers  v.  Smith,  121  111.  442,  distinguished,  as  to  right  of 
either  side  to  peremptorily  challenge  juror  theretofore 
tendered,  before  acceptance  of  panel  of  four 431 

Hoagland  v.  Crumf  113  111.  365,  and  Keays  v.  Blinn,  234 
id.  121,  distinguished,  as  to  purpose  of  act  of  1897,  con- 
cerning disposition  of  rent  on  death  of  life  tenant  lessor.  452 

Wolfer  v.  Hemmer,  144  111.  544,  and  Davis  v.  Sturgeon, 
198  id.  520,  explained;  Ewing  v.  Barnes,  156  id.  61, 
and  Silva  v.  Hopkinson,  158  id.  386,  criticised,  as  to 
application  of  rule  in  Shelley's  case 488 

Palmer  v.  Cook,  139  III.  159,  disapproved,  as  to  holding 
that  use  of  the  word  "heirs"  in  granting  clause  pre- 
vents subsequent  limitation  of  the  estate  granted 489 

Henderson  v.  People,  165  111.  607,  followed,  as  to  provi- 
sion of  verdict  fixing  term  of  imprisonment  for  man- 
slaughter being  mere  surplusage 497 

IVaugh  v.  Glos,  246  111.  604,  Culver  v.  Waters,  248  id. 
163,  and  Jackson  v.  Glosf  249  id.  388,  distinguished,  as 
to  when  abstracts  of  title  admissible  under  Torrens  law.  505 

McElroy  v.  People,  202  111.  473,  distinguished,  as  to  what 
is  not  such  joint  ownership  of  fund  as  precludes  com- 

•  mission  of  crime  of  embezzlement 558 
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rule  where  parties  deal  with  insane  person — when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  return  of  consideration 84 

when  lease  and  agreement  will  not  be  presumed  to  have 
been  obtained  by  undue  influence 154 

a  deed  fraudulently  procured  and  delivered  to  a  person 
not  intended  as  grantee,  but  having  same  name,  is  the 
same  as  a  forged  deed  and  conveys  no  title 301 

when  a  written  contract  will  not  be  set  aside  in  equity  as 
being  of  a  fraudulent  character 396 

FREEHOLD. 

a  freehold  is  involved  where  a  judicial  sale  is  set  aside. .  324 
what  necessary  to  justify  direct  appeal  to  Supreme  Court 
on  ground  of  freehold — it  is  not  enough  that  a  freehold 

may  be  incidentally  involved 373 

when  a  freehold  is  not  involved 373 

HIGHWAYS. 

effect  of  vacation  of  a  street  existing  by  a  common  law 
dedication — title  of  adjacent  owner  to  center  of  a  com- 
mon law  street  Is  a  vested  interest 108 

when  adjacent  owner  may  enjoin  erection  of  structure  in 
vacated  portion  of  common  law  street 108 

city  is  only  required  to  use  reasonable  care  to  keep  its 
streets  reasonably  safe  for  travel — city  is  not  an  insurer 
against  accidents  from  defects 228 

city  must  have  actual  or  constructive  notice  of  defect — 
when  city  is  not  liable  for  injury 228 

opening  or  vacating  of  "roads  is  not  an  exercise  of  judi- 
cial power — circuit  court  cannot  entertain  appeal  from 
order  of  highway  commissioners  vacating  a  road 587 

HUSBAND  AND  WIFE. 

where  celebration  of  a  marriage  is  shown,  everything  es- 
sential to  validity  of  the  marriage  is  presumed — effect 
where  a  prior  marriage  is  shown 200 

what  evidence  does  not  tend  to  show  that  wife  was  not 
divorced  from  her  former  husbands 200 

INDICTMENT. 

effect  when  counts  in  indictment  for  rape  charge  the  of- 
fense on  different  dates 431 

when  alleged  misnomer  of  prosecuting  witness  in  indict- 
ment for  rape  is  not  fatal 432 
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it  is  proper  to  charge  a  felony  in  different  ways  in  dif- 
ferent counts — when  court  will  not  quash  indictment  or 
put  prosecution  to  an  election 431 

an  indictment  for  larceny  of  money  should  describe  the 
money  taken  if  description  is  known  to  grand  jury. . . .  446 

conviction  cannot  be  had  if  allegation  that  description  of 
money  is  unknown  to  grand  jurors  is  proven  false 446 

perjury  indictment  need  not  show  wherein  the  false  tes- 
timony was  material  if  such  testimony  is  set  out  and  is 
alleged  to  have  been  material  to  the  issue S°9 

INJUNCTION. 

when  adjacent  lot  owner  may  enjoin  erection  of  structure 

in  vacated  portion  of  common  law  street 108 

when  decree  dismissing  a  bill  for  injunction  may  make  a 

finding  as  to  the  ownership  of  land 153 

decree  dismissing  a  bill  to  enjoin  prosecution  of  claims  at 

law  should  make  no  finding  as  to  such  claims 154 

what  must  be  shown  to  sustain  bill  to  enjoin  prosecution 

of  claims  at  law 154 

INJURIES.— See  NEGLIGENCE. 

INSANE  PERSONS. 

county  court's  appointment  of  a  conservator  cannot  be 
collaterally  attacked  in  a  suit  begun  by  him  in  the  cir- 
cuit court 84 

rule  where  parties  deal  with  insane  person — when  trans- 
action will  be  set  aside  at  suit  of  conservator  without 
requiring  return  of  consideration 84 

contract  made  by  insane  person  before  inquest  found  is 
only  voidable — when  the  note  and  mortgage  will  be  set 
aside  without  refunding  the  consideration 116 

when  presumption  of  sanity  must  prevail  in  will  contest 
case— evidence  held  to  show  sanity 268 

a  higher  degree  of  mental  capacity  is  required  to  make  a 
deed  than  a  will — grantor  must  have  mental  ability  to 
cope  with  an  antagonist  and  protect  his  own  interests..  335 

when  deed  should  be  set  aside  at  suit  of  conservator 335 

INSTRUCTIONS. 

when  instruction  authorizing  deduction  of  damages  in  per- 
sonal injury  case  is  improper  but  harmless — when  in-' 
struction  does  not  authorize  disregarding  of  testimony.     29 

instruction  ignoring  negative  defenses  is  not  bad 30 


664  index.  [251  01. 

INSTRUCTIONS.— Continued.  page. 

when  instruction  stating  that  certain  defendant  in  a  will 
case  is  not  a  beneficiary  is  not  harmful 49 

the  court  need  not  give  instruction  stating  that  it  has  no 
opinion  as  to  whether  statement  admitted  in  evidence 
was  a  dying  declaration 68 

when  failure  of  instruction  to  refer  to  the  evidence  is  not 
prejudicial — when  instruction  as  to  weight  to  be  given 
testimony  of  accused  is  correct 68 

when  instructions  as  to  right  of  a  person  to  dispose  of 
property  as  he  sees  fit  are  not  misleading 191 

what  is  not  an  improper  modification  of  instruction  as  to 
the  weight  of  plaintiff's  testimony 293 

instructions  in  murder  trial  should  not  assume  as  true  the 
controverted  facts  that  the  person  claimed  to  have  been 
killed  is  dead  and  that  he  was  murdered 382 

instructions  should  explain  to  jury  the  meaning  of  term 
"successfully  impeached." 382 

when  instructions  in  rape  case  are  erroneous  as  invading 
province  of  jury  in  considering  evidence  of  reputation 
of  prosecutrix  for  veracity 432 

an  instruction  requiring  proof  that  killing  was  by  some 
criminal  agency  excludes  the  idea  that  it  was  done  in 
self-defense 514 

an  instruction  in  manslaughter  case  stating  that  the  only 
question  for  the  jury  is  one  of  fact  is  inaccurate 514 

an  instruction  stating  that  the  act  of  two  persons,  if  done 
with  common  intent,  is  the  act  of  both,  is  correct 515 

when  instruction  concerning  self-defense  does  not  require 
presence  of  actual  and  positive  danger 515 

when  refusal  of  instruction  stating  rule  if  the  jury  found 
deceased  was  playing  when  injured  and  was  not  doing 
any  required  work  is  not  reversible  error 543 

the  pronouns  "he"  and  "his,"  used  in  an  instruction  con- 
cerning the  credibility  of  witnesses,  refer  to  witnesses 
of  both  sexes 558 

when  instructions  in  will  contest  case  are  misleading,  as 
calculated  to  give  undue  prominence  and  effect  to  the 
testimony  of  named  persons 577 

INSURANCE. 

a  benefit  society  cannot  collect  funds  to  pay  an  ineligible 
beneficiary — parties  entitled  to  fund  by  law  not  affected 
by  member's  void  designation 250 

whether  a  named  beneficiary  is  a  "dependent"  is  question 
of  fact  under  the  particular  circumstances 250 
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any  dependence  for  mere  favor  or  affection  is  excluded — 

when  named  beneficiary  is  not  a  "dependent" 250 

the  first  benefit  certificate  stands  if  the  beneficiary  named 

in  the  second  certificate  is  ineligible 250 

INTEREST. 

when  it  is  error  to  decree  payment  of  interest 233 

JUDGMENTS  AND  DECREES. 

amending  bill  after  entry  of  a  pro  confesso  order  vacates 
the  order  and  defendant  may  answer  amended  bill 80 

a  party  in  court  by  service  of  summons  is  bound  to  take 
notice  of  the  steps  in  the  case 80 

defendant  is  bound  to  know  that  bill  may  be  amended,  by 
leave,  after  default 80 

what  findings  of  decree  as  to  title,  in  a  proceeding  to  re- 
move tax  deed  as  a  cloud,  are  not  inconsistent 8o 

county  courts  are  not  courts  of  inferior  jurisdiction — the 
county  court's  order  appointing  conservator  cannot  be 
collaterally  attacked  when  conservator  sues 84 

when  decree  dismissing  a  bill  for  injunction  may  make  a 
finding  as  to  the  ownership  of  land 1 53 

decree  dismissing  bill  to  enjoin  prosecution  of  claims  at 
law  should  make  no  finding  as  to  such  claims 154 

when  order  of  reference  to  the  master  as  to  the  matter  of 
solicitor's  fees  is  merely  interlocutory 204 

when  judgment  by  default  for  want  of  appearance  is  im- 
proper but  not  ground  for  reversal 243 

when  motion  to  set  aside  judgment  by  default  is  proper 
though  defense  may  be  meritorious 243 

judgment  in  favor  of  a  non-resident  plaintiff  is  not  void 
because  no  cost  bond  was  filed 243 

judgment  denying  probate  of  will  because  of  existence  of 
later  will  is  not  conclusive  when  later  will  is  set  aside.  268 

order  of  court  approving  or  disapproving  trustee's  sale  is 
subject  to  review  as  a  judicial  act  though  the  sale  was 
by  a  compromise  agreement  of  the  parties 324 

erroneous  judgment  is  not  void  if  court  had  jurisdiction 
of  the  subject  matter — distinction  between  want  of  ju- 
risdiction and  erroneous  exercise  of  jurisdiction 344 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles — fact  that  only  legal  titles  were  involved  does  not 
render  decree  void  and  open  to  collateral  attack 344 

a  consent  decree  is  not  a  judicial  determination  of  rights 
of  the  parties  and  is  not  subject  to  review 396 
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when  decree  construing  will  is  res  judicata 345 

a  condemnation  judgment  is  merely  conditional  until  the 
compensation  is  paid — when  the  defendant  may  appeal 
from  order  settling  controversy  between  defendants . . .  595 

JUDICIAL  SALES. 

a  freehold  is  involved  where  a  judicial  sale  is  set  aside. .  324 

the  policy  of  the  law  requires  stability  of  judicial  sales — 
party  asking  for  re-sale  should  ordinarily  make  a  bind- 
ing advance  bid 324 

irregularities,  coupled  with  inadequacy  of  price,  will  jus- 
tify disapproval  of  a  judicial  sale 324 

rule  concerning  time  for  holding  execution  sales  applies 
to  judicial  sales  in  general — a  failure  to  advertise  hour 
of  trustee's  sale  is  a  serious  irregularity 325 

when  parties  objecting  to  confirmation  of  trustee's  sale 
need  not  bind  themselves  to  make  an  advance  bid 325 

JURISDICTION. 

county  courts  not  courts  of  inferior  jurisdiction — county 
court's  appointment  of  conservator  cannot  be  collater- 
ally attacked  in  suit  by  conservator  in  circuit  court...     84 

what  must  be  shown  to  sustain  bill  to  enjoin  prosecution 
of  claims  in  court  of  law 154 

courts  of  equity  will  not  take  over  administration  of  es- 
tates except  under  extraordinary  circumstances 154 

rule  as  to  retaining  jurisdiction  of  cause  for  purpose  of 
granting  legal  remedies 154 

when  a  decree  correcting  mistake  in  deed  is  authorized — 
when  equity  may  establish  legal  rights  and  enter  decree 
ordering  payment  of  money 232 

erroneous  judgment  not  void  if  court  had  jurisdiction  of 
the  subject  matter — distinction  between  want  of  juris- 
diction and  erroneous  exercise  of  jurisdiction 344 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles  of  litigants — fact  that  legal  titles,*  only,  were  in- 
volved does  not  render  decree  void 344 

objection  that  there  is  an  adequate  remedy  at  law  may  be 
waived  by  a  complainant  as  well  as  a  defendant 344 

objection  that  court  had  no  jurisdiction  to  construe  will 
because  only  legal  titles  were  involved  may  be  waived.   344 

equity  having  acquired  jurisdiction  to  grant  equitable  re- 
lief may  declare  legal  titles  and  enforce  legal  remedies.   344 

equity  will  not  take  jurisdiction  merely  to  declare  legal 
titles  but  will  remit  parties  to  their  remedies  at  la\v,*%  397 
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when  a  decree  construing  a  will  and  declaring  titles  is 
res  judicata  until  reversed,  even  though  only  legal  titles 
were  involved  in  the  proceeding 345 

heir  may  invoke  jurisdiction  of  equity  to  construe  a  will 
though  he  denies  validity  of  trust  created 550 

jurisdiction  of  subject  matter  cannot  be  conferred  by  con- 
sent— when  appeal  from  non- judicial  body  may  be  en- 
tertained by  the  courts 587 

the  opening  or  vacating  of  roads  is  not  an  exercise  of  ju- 
dicial  power — the  circuit  court  cannot  entertain  appeal 
from  order  of  highway  commissioners  vacating  a  road.  587 

when  equity  has  same  power  to  deal  with  proceeds  of  a 
sale  that  it  has  to  deal  with  the  land 603 

when  court  must  be  able  to  control  real  estate  to  be  af- 
fected by  decree — courts  of  equity  act  either  upon  the 
property  or  the  person  of  the  owner 604 

when  real  estate  must  be  within  the  jurisdiction  of  the 
court — when  equity  may  compel  a  conveyance  of  real 
estate  by  a  decree  in  personam 604 

when  court  of  equity  may  compel  .re-conveyance  of  legal 
title  though  part  of  the  land  is  beyond  the  limits  of  its 
territorial  jurisdiction 604 

JURORS. 

right  of  either  side  to  peremptorily  challenge  juror  there- 
tofore tendered,  before  acceptance  of  panel  of  four 431 

when  part  of  a  special  venire  may  be  examined  before  all 
are  served  and  in  court 431 

when  challenge  to  array  is  properly  overruled 514 

LACHES. 

equity   does  not   encourage   stale   claims — when   a   party 

should  be  barred  by  delay  from  asserting  trust 469 

cestui  que  trust  must  act  promptly  if  he  desires  to  have 
trustee's  sale  set  aside — what  does  not  excuse  failure  of 
cestui  que  trust  to  attack  sale  promptly 481 

LANDLORD  AND  TENANT. 

purpose  of  the  act  of  1897,  concerning  disposition  of  rent 
where  life  tenant  lessor  dies  before  rent  is  due 452 

act  of  1897  applies  although  life  tenant  lessor  had  leased 
the  land  for  a  part  of  the  crops 452 

act  of  1897,  concerning  disposition  of  rent  where  life  ten- 
ant lessor  dies  before  rent  is  due,  is  valid 452 
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what  does  not  amount  to  encouragement  or  solicitation  to 
induce  employee  to  commit  a  crime  by  taking  and  sell- 
ing employer's  postage  stamps 185 

when  questions  relating  to  admissibility  of  confessions  in 
evidence  need  not  be  considered 186 

an  indictment  for  larceny  of  money  should  describe  the 
money  taken  if  description  is  known  to  grand  jury 446 

conyiction  cannot  be  had  if  allegation  that  description  of 
money  is  unknown  to  grand  jurors  is  proven  false. . . .  446 

what  is  not  such  joint  ownership  of  fund  as  precludes  thje 
crime  of  embezzlement — improper  relations  between  ac- 
cused and  prosecuting  witness  cannot  be  shown 558 

LEASES. 

when  option  to  lessee  to  purchase  is  good  for  full  term 
of  the  lease — when  unilateral  contract  to  sell  land  may 
be  specifically  enforced 416 

LIMITATIONS. 

when  plea  of  statute  is  proper  in  action  for  negligence — 
amended  count  merely  re-stating  cause  of  action  previ- 
ously alleged  in  proper  time  is  not  barred 28 

what  is  not  a  statement  of  a  new  cause  of  action 29 

there  must  be  an  ouster  before  one  co-tenant  can  claim 
adversely  to  the  others — what  is  necessary  to  constitute 
an  ouster  of  co-tenants 143 

mere  possession  and  payment  of  taxes  by  one  co-tenant 
does  not  show  ouster  of  other  co-tenants 143 

LIS  PENDENS. 

persons  purchasing  oil  leases  from  a  lessee  pending  a  suit 
to  compel  lessee  to  assign  such  leases  to  his  principal 
take  subject  to  determination  of  suit 317 

LODGES.— See  BENEFIT  SOCIETIES. 

LOST  INSTRUMENTS.— See  SECONDARY  EVIDENCE. 

LUNATICS.— See  INSANE  PERSONS. 

MANSLAUGHTER. 

Parole  law  applies  to  manslaughter  and  the  jury  cannot 
fix  the  term — provision  of  a  verdict  fixing  term  of  im- 
prisonment for  manslaughter  is  surplusage 497 

when  cause  will  be  remanded  for  re-sentence,  only 497 
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burden  is  upon  one  accused  of  manslaughter  to  justify  or 
excuse  his  act  in  assaulting  the  deceased 514 

mere  fact  that  person  is  trespassing  and  looking  in  win- 
dow does  not  justify  murderous  assault  upon  him 514 

an  instruction  stating  that  only  question  for  jury  in  man- 
slaughter case  is  one  of  fact  is  inaccurate 514 

an  instruction  stating  that  the  act  of  two  persons,  if  done 
with  common  intent,  is  the  act  of  both,  is  correct 515 

when  an  instruction  concerning  self-defense  does  not  re- 
quire presence  of  actual  and  positive  danger 515 

MARRIAGE. 

where  celebration  of  a  marriage  is  shown  everything  es- 
sential to  the  validity  of  the  marriage  is  presumed — ef- 
fect where  former  marriage  is  shown 200 

what  evidence  does  not  tend  to  show  that  wife  was  not 
divorced  from  her  former  husbands 200 

MASTER  AND  SERVANT.— See  MINES. 

what  evidence  incompetent  in  action  by  servant  for  dam- 
ages for  injuries  received  from  turning  over  of  hinged 
seat  of  wagon  he  was  driving 42 

the  master  is  not  an  insurer  against  accidents  from  appli- 
ances furnished  to  his  servant 42 

the  master  is  not  bound  to  notify  experienced  servant  of 
common  and  obvious  conditions 42 

when  master  is  not  liable  for  injury  to  servant  caused  by 
hinged  seat  of  wagon  turning  over 42 

when  the  master  is  liable  for  injury  to  servant  caused  by 
failing  to  detach  crank  from  windlass  which  was  sup- 
porting a  heavy  load 543 

when  servant  is  not  guilty  of  contributory  negligence  and 
is  injured  as  the  result  of  the  master's  negligence. . . .  543 

MECHANICS'  LIENS. 

a  sub-contractor's  lien  can  exist  only  by  virtue  of  original 
contract — a  sub-contractor's  lien  is  not  divested  by  sub- 
sequent waiver  by  the  original  contractor 135 

section  21  of  Mechanic's  Lien  act,  in  so  far  as  it  attempts 
to  give  sub-contractors  a  lien  even  though  there  is  a 
prior  waiver  by  original  contractor,  is  invalid 402,  135 

MEDICINE  AND  SURGERY. 

section  6  of  the  Medical  Practice  act  of  1899,  authoriz- 
ing State  Board  of  Health  to  refuse  or  revoke  licenses, 
is  not  void  for  uncertainty  but  is  a  valid  law 18 
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neither  the  granting  nor  revocation  of  a  license  to  prac- 
tice medicine  is  an  exercise  of  judicial  power 18 

power  of  the  State  Board  of  Health  to  revoke  license  to 
practice  medicine  is  not  arbitrary 19 

section  6  of  the  Medical  Practice  act  of  1899  was  not  re- 
pealed by  the  act  of  May  11,  1901,  declaring  certain  acts 
by  physicians  to  be  criminal  offenses 19 

section  9  of  the  Medical  Practice  act,  making  it  a  penal 
offense  to  practice  medicine  without  a  license,  applies 
where  a  license  has  been  revoked 19 

MENTAL  CAPACITY.— See  DEEDS;   WILLS. 

MINES. 

when  action  for  damages  for  alleged  violation  of  Mines 
and  Miners  act  should  go  to  jury 292 

MISTAKE. 

when  decree  correcting  mistake  in  deed  is  authorized — 
when  equity  may  establish  legal  rights  and  enter  a  de- 
cree ordering  payment  of  money 232 

mistake  of  law  by  one  party  to  a  contract  deliberately  re- 
duced to  writing  is  not  ground  for  setting  it  aside 396 

MORTGAGES. 

when  note  and  mortgage  by  an  insane  person  will  be  set 
aside  without  refunding  the  consideration 116 

mortgage  given  after  mortgagee  had  notice  of  application 
for  appointment  of  a  conservator  for  mortgagor  cannot 
be  foreclosed  though  there  was  no  fraud 369 

MOTIONS.— See  PRACTICE. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

a  city  is  only  required  to  use  reasonable  care  to  keep  its 
streets  reasonably  safe  for  travel — a  city  is  not  an  in- 
surer against  accidents  from  defects 228 

a  city  must  have  actual  or  constructive  notice  of  defect — 
question  of  what  is  negligence  by  a  city  depends  upon 
the  location  and  use  of  the  street 228 

whether  city  had  notice  of  defect  in  street  may  be  a  ques- 
tion of  law — when  city  is  not  liable 228 

property  held  by  a  county  is  subject  to  control  of  State. .  266 
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city's  power  to  condemn  limited  to  private  property  and 
does  not  extend  to  property  of  State — city  cannot  con- 
demn strip  of  land  through  county  poor  farm  for  street.  265 

when  description  of  land  to  be  taken  for  an  alley  is  suffi- 
ciently certain — when  petition  need  not  describe  tract 
from  which  the  strip  is  taken  for  an  alley 457 

when  ordinance  sufficiently  declares  that  land  taken  for 
alley  shall  be  paid  for  by  general  taxation 457 

proceedings  must  be  had  under  Eminent  Domain  act  if 
land  is  to  be  paid  for  by  general  taxation  and  not  by 
special  assessment  upon  property  benefited 457 

an  appointment  to  office  is  complete  when  the  last  act  re- 
quired has  been  performed — revocation  of  appointment.  527 

civil  service  commission  of  Chicago  does  not  appoint  to 
office — commission  may  revoke  its  certificate  before  the 
appointment  is  made 527 

all  provisions  for  opening  street  need  not  be  contained  in 
one  ordinance — right  of  city  to  prove  provision  of  track 
elevation  ordinance  for  building  subway 629 

what  does  not  defeat  opening  of  street,  under  Local  Im- 
provement act,  across  railroad  right  of  way 629 

MURDER. 

when  proof  of  transactions  before  deceased  came  on  the 
scene  is  proper  in  prosecution  for  murder '    67 

it  is  proper  to  cross-examine  a  witness  as  to  his  occupa- 
tion— what  does  not  preclude  cross-examination 67 

what  matters  are  not  within  rule  against  proving  other 
and  distinct  crimes — court  determines  whether  a  state- 
ment is  admissible  as  a  dying  declaration 67 

when  statement  is  properly  admitted  as  a  dying  declara- 
tion— fact  that  signature  is  witnessed  does  not  render 
a  dying  declaration  inadmissible 68 

what  evidence  not  ground  for  a  motion  for  new  trial — 
what  does  not  overcome  evidence  that  dying  declarant 
was  of  sound  mind 68 

evidence  held  sufficient  to  sustain  verdict  finding  accused 
guilty  of  manslaughter 69 

duty  of  court  in  appointing  counsel  for  accused — court 
must  exercise  discretion  in  permitting  counsel  paid  by 
private  persons  to  assist  State's  attorney 381 

when  court  should,  of  its  own  motion,  refuse  to  admit  in- 
competent  evidence 382 

when  a  judgment  of  conviction  must  be  reversed  though 
evidence  of  guilt  is  clear 382 
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instructions  in  murder  trial  should  not  assume  as  true  the 
controverted  facts  that  the  person  claimed  to  have  been 
killed  is  dead  and  that  he  was  murdered 382 

instructions  should  explain  to  the  jury  meaning  of  term 
"successfully  impeached" 382 

when  statement  is  not  admissible  as  a  dying  declaration — 
when  fact  that  fatal  shot  was  in  the  back  it  not  con- 
clusive evidence  against  accused 423 

evidence  held  insufficient  to  establish  guilt 423 

MUTUAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

NEGLIGENCE. 

when  plea  of  Statute  of  Limitations  is  proper  in  action 
for  negligence — what  constitutes  a  cause  of  action....     28 

amended  count  merely  re-stating  cause  of  action  previ- 
ously alleged  in  proper  time  is  not  barred 28 

duty  of  owner  of  premises  who  invites  others  there 29 

what  is  not  a  statement  of  a  new  cause  of  action — when 
question  of  defendant's  negligence  is  for  the  jury 29 

when  question  whether  teamster  selected  unsafe  way  to 
load  heavy  crate  is  for  the  jury 29 

instruction  not  bad  because  it  ignores  negative  defenses.     30 

when  instruction  authorizing  deduction  of  damages  in  a 

■    personal  injury  case  is  improper  but  harmless 29 

what  evidence  incompetent  in  action  by  servant  for  inju- 
ries received  from  turning  over  of  hinged  seat  of  wagon 
he  was  driving 42 

the  master  is  not  an  insurer  against  accidents  from  appli- 
ances furnished  to  his  servant 42 

the  master  is  not  bound  to  notify  experienced  servant  of 
common  and  obvious  conditions — when  master  is  not 
liable  for  injury  to  driver  of  wagon 42 

a  city  is  only  required  to  use  reasonable  care  to  keep  its 
streets  reasonably  safe  for  travel — a  city  is  not  an  in- 
surer against  accidents  from  defects 228 

city  must  have  actual  or  constructive  notice  of  defect — 
question  of  what  is  negligence  by  a  city  depends  upon 
the  location  and  use  of  the  street 228 

whether  city  had  notice  of  defect  in  street  may  be  a  ques- 
tion of  law — when  city  is  not  liable 228 

rule  in  Illinois  where  common  carrier  seeks  to  limit  its 
common  law  liability  in  shipper's  receipt 243 

default  admits  allegation  of  declaration  that  goods  were 
lost  by  the  defendant  carrier's  negligence 244 
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when  the  master  is  liable  for  injury  to  servant  caused  by 
failing  to  detach  crank  from  windlass  which  was  sup- 
porting a  heavy  load 543 

when  servant  is  injured  as  the  result  of  the  master's  neg- 
ligence and  is  not  guilty  of  contributory  negligence . . .  543 

when  refusal  of  instruction  stating  rule  if  jury  found  de- 
ceased was  playing  when  injured  and  was  not  doing 
any  required  work  is  not  reversible  error 543 

NEW  TRIAL. 

what  evidence  not  ground  for  motion  for  new  trial 68 

what  remarks  by  court  in  presence  of  jury,  in  prosecu- 
tion for  perjury,  are  not  ground  for  new  trial 509 

NOTICE. 

a  party  in  court  by  service  of  summons  is  bound  to  take 
notice  of  the  steps  in  the  case 80 

defendant  is  bound  to  know  that  bill  may  be  amended,  by 
leave,  after  default 80 

city  must  have  actual  or  constructive  notice  of  defect  in 
a  street  to  charge  it  with  negligence — whether  city  had 
such  notice  may  be  a  question  of  law. . ! 228 

filing  objections  going  to  the  merits  of  special  assessment 
waives  objections  to  faulty  notice 298 

persons  purchasing  oil  leases  from  a  lessee  pending  a  suit 
to  compel  lessee  to  assign  such  leases  to  his  principal 
take  subject  to  determination  of  suit 317 

purchaser  of  land  with  notice  of  a  prior  contract  to  sell 
to  another  is  regarded  as  the  latter' s  trustee  and  may 
be  compelled  to  convey  to  him 416 

OFFICES. 

effect  of  order  of  court  directing  clerk  to  approve  surety 
on  appeal  bond — approval  of  a  non-resident  surety  is  a 
breach  of  clerk's  official  duty 54 

officer  is  not  liable  in  damages  for  official  action  of  a  ju- 
dicial nature — when  official  duty  is  ministerial 54 

the  clerk's  duty  to  approve  only  resident  surety  on  an  ap- 
peal bond  is  ministerial — liability  in  damages  where  he 
approves  a  non-resident  surety 55 

an  appointment  to  office  is  complete  when  the  last  act  re- 
quired has  been  performed — revocation  of  appointment  527 

civil  service  commission  of  Chicago  does  not  appoint  to 

office— commission  may  revoke  its  certificate  before  the 

appointment  is  made \ 527 

ni-43 
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OUSTER.                                                                                 page. 
what  is  necessary  to  constitute  ouster  of  co-tenants — the 
mere  possession  and  payment  of  taxes  by  one  co-tenant 
does  not  show  ouster  of  other  co-tenants 143 

PAROLE  LAW. 

the  crime  of  manslaughter  is  within  the  Parole  law  and 

neither  the  court  nor  the  jury  can  fix  the  term 497 

when  cause  will  be  remanded  only  for  re-sentence 497 

PARTIES. 

petitioner  in  condemnation  should  bring  in  all  parties  in- 
terested but  it  is  not  bound  to  decide  upon  the  validity 
of  the  titles  of  contesting  claimants 58 

defendant  cannot,  by  disputing  another  defendant's  title, 
eliminate  him  from  the  case 58 

defendant  who  appeals  from  decision  of  court  against  his 
claim  and  in  favor  of  another  defendant  is  not  out  of 
the  case — right  to  prove  damages 58 

omitting  to  make  occupant  of  premises  a  party  to  a  con- 
demnation suit  is  cured  by  his  subsequent  appearance.  630 

PARTITION. 

there  must  be  an  ouster  before  one  co-tenant  can  claim 
adversely  to  the  others — what  is  necessary  to  constitute 
an  ouster  of  co-tenants 143 

mere  possession  and  payment  of  taxes  by  one  co-tenant 
does  not  show  ouster  of  other  co-tenants 143 

owner  of  fee  in  undivided  interest  in  land  may  demand 
partition — obligations  of  estate  should  be  borne  by  the 
shares  set  off  to  the  several  owners 523 

when  widow  is  entitled  to  partition  of  homestead  prem- 
ises during  existence  of  her  life  estate — when  widow  is 
not  estopped  to  claim  as  residuary  devisee 569 

PERJURY. 

perjury  indictment  need  not  show  wherein  the  false  testi- 
mony was  material — jury  are  not  to  determine  whether 
false  testimony  was  as  to  a  material  issue 509 

PERPETUITIES. 

effect  of  rule  against  perpetuities — when  trust  provision 
of  will  does  not  violate  said  rule 550 

PETITIONS. 

in  determining  number  of  adult  land  owners  in  drainage 
district  only  bona  fide  owners  can  be  counted 460 
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a  petition  to  dissolve  drainage  district  may  be  signed  by 
the  land  owner's  agent — such  petition  may  be  signed  by 
highway  commissioners — how  counted 461 

PLEADING. 

when  plea  of  Statute  of  Limitations  is  proper  in  action 
for  negligence — amended  count  merely  re-stating  cause 
of  action  previously  alleged  in  time  is  not  barred 28 

what  constitutes  cause  of  action  for  negligence 28 

what  is  not  a  statement  of  a  new  cause  of  action 28 

default  admits  allegation  of  declaration  that  goods  were 
lost  by  the  defendant  carrier's  negligence 244 

in  condemnation  the  defendants  may  waive  their  right  to 
have  their  controversy  decided  on  formal  pleadings — 
when  they  cannot  complain  of  lack  of  formal  issue 594 

a  petitioner's  averment  of  ownership  is  not  binding  upon 
defendants — when  it  is  proper  to  ascertain  compensa- 
tion in  a  gross  sum 594 

objection  that  a  bill  is  multifarious  must  be  raised  by  de- 
murrer and  is  waived  by  answer 605 

POSSESSION. 

what  does  not  show  who  was  in  possession  of  the  land — 
what  does  not  overcome  force  and  effect  of  deed 153 

POWERS. 

when  life  tenant  under  will  has  more  than  a  naked  power 
of  sale  but  has  no  power  to  give  estate  away  or  change 
residuary  devisees  under  the  will 603 

when  life  tenant  has  power  to  convey  part  of  estate  upon 
consideration  that  the  grantee  will  take  the  control  and 
management  of  the  estate  and  pay  expenses 603 

when  deed  need  not  state  it  is  executed  under  a  power. .  604 

a  life  tenant's  power  of  disposition  under  a  will  cannot 
be  delegated 605 

PRACTICE. 

surety  on  appeal  bond  must  be  a  resident  of  the  State — 
effect  of  order  of  court  directing  clerk  to  approve  se- 
curity offered  on  appeal  bond 54 

clerk's  duty  to  approve  only  a  resident  surety  on  an  ap- 
peal bond  is  ministerial — liability  in  damages 55 

a  petitioner  in  condemnation  should  bring  into  court  all 
persons  interested  but  it  is  not  bound  to  decide  upon 
validity  of  the  titles  of  contesting  claimants 58 
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defendant  in  condemnation  cannot,  by  disputing  another 
defendant's  title,  eliminate  him  from  the  case 58 

defendant  in  condemnation  who  appeals  from  a  decision 
against  his  claim  and  in  favor  of  another  defendant  is 
not  out  of  the  case — right  to  prove  damages 58 

rule  as  to  separate  awards — when  not  contemplated 58 

when  trial  court,  on  remandment,  cannot  permit  new  is- 
sues to  be  made 59 

defendant  cannot  get  rid  of  claims  of  her  lessees  to  dam- 
ages by  dismissing  cross-petition — when  lessees  need  not 
file  new  petitions  against  fund 59 

amending  bill  after  entry  of  a  pro  confesso  order  vacates 
the  order  and  defendant  may  answer  amended  bill 80 

a  party  in  court  by  service  of  summons  is  bound  to  take 
notice  of  the  steps  in  the  case 80 

defendant  is  bound  to  know  that  bill  may  be  amended,  by 
leave,  after  default 80 

when  alleged  propositions  of  law  are  properly  refused — 
what  is  essential  in  order  to  render  testimony  of  a  de- 
ceased witness  admissible  in  a  subsequent  suit 123 

when  party  is  not  entitled  to  a  reversal  because  of  want 
of  proper  parties — when  order  of  reference  as  to  mat- 
ter of  solicitor's  fees  is  merely  interlocutory 204 

when  judgment  by  default  for  want  of  appearance  is  im- 
proper but  not  ground  for  reversal — when  denial  of  mo- 
tion to  set  aside  judgment  by  default  is  proper 243 

judgment  in  favor  of  a  non-resident  plaintiff  is  not  void 
because  no  cost  bond  was  filed— effect  of  denial  of  mo- 
tipn  to  dismiss  for  want  of  cost  bond 243 

defendant's  rights  are  not  entirely  foreclosed  by  his  de- 
fault— right  to  cross-examine  witnesses 243 

land  owner  is  not  liable  for  costs  on  appeal  taken  by  peti- 
tioner in  condemnation  case — statute  concerning  costs, 
on  appeal,  does  not  apply  in  such  case 263 

section  23  of  the  Costs  act,  concerning  appeals  for  delay, 
does  not  apply  to  special  assessment  cases 298 

errors  complained  of  in  brief  for  appellee  are  not  consid- 
ered where  no  cross-errors  are  assigned 301 

Supreme  Court  may  review  facts  in  chancery  cases  com- 
ing through  Appellate  Court  notwithstanding  amend- 
ment of  sections  121  and  122  of  Practice  act  in  1909. .  316 

the  legislature  may  authorize  appeal  regardless  of  finality 
of  order  appealed  from — appeal  must  be  prayed  within 
twenty  days  from  entry  of  judgment 324 

freehold  is  involved  where  a  judicial  sale  is  set  aside. . .  324 
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final  order  is  appealable  regardless  of  power  of  court  to 
set  it  aside  at  some  future  day  to  which  the  term  of 
court  is  adjourned 324 

order  of  court  approving  or  disapproving  trustee's  sale  is 
subject  to  review  as  a  judicial  act  though  the  sale  was 
by  a  compromise  agreement  of  the  parties 324 

to  justify  a  direct  appeal  to  the  Supreme  Court  it  is  not 
enough  that  a  freehold  may  be  incidentally  involved — 
when  freehold  is  not  involved 373 

a  consent  decree  is  not  a  judicial  determination  of  the 
rights  of  the  parties  and  is  not  subject  to  review 396 

right  of  either  side  to  peremptorily  challenge  juror  there- 
tofore tendered,  before  acceptance  of  panel  of  four — 
part  of  venire  may  be  examined  before  all  are  served. .  431 

points  raised  for  the  first  time  in  the  reply  brief  cannot 
be  considered  by  a  court  of  review 432 

when  appeal  in  special  assessment  case  must  be  dismissed 
under  section  84  of  the  Local  Improvement  act 495 

power  of  chancellor  over  trial  of  feigned  issues — when  a 
decree  dismissing  bill  to  cancel  deed  must  be  upheld..  531 

defendant  need  not  appeal  at  once  from  order  settling  a 
controversy  between  him  and  other  defendants  in  con- 
demnation case  but  may  await  the  final  award 595 

holder  of  invalid  tax  deed  not  entitled  to  reimbursement 
out  of  compensation  awarded  to  holder  of  legal  title . .  595 

PRESUMPTIONS.— See  EVIDENCE. 

PRINCIPAL  AND  AGENT. 

an  agent  cannot  acquire  interest  in  a  principal's  business 
without  principal's  consent  freely  given  and  with  full 
knowledge  of  the  facts 316 

agent  hired  to  give  all  his  time  to  purchasing  oil  leases 
for  principal  cannot  buy  for  himself  without  principal's 
consent — burden  of  proof 316 

PROPOSITIONS  OF  LAW. 

when  alleged  propositions  of  law  are  properly  refused. . .   123 

RAILROADS. 

a  petitioner  in  condemnation  should  bring  into  court  all 
persons  interested  but  it  is  not  bound  to  decide  upon 
validity  of  the  titles  of  contesting  claimants 58 

a  defendant  in  condemnation  cannot,  by  disputing  another 
defendant's  title,  eliminate  him  from  the  case. 58 
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a  petitioner  is  not  required  to  delay  proceeding  to  await 
settlement  of  disputes  among  the  defendants 58 

rule  as  to  separate  awards — when  not  contemplated 58 

a  defendant  in  condemnation  who  appeals  from  decision 
against  his  claim  and  in  favor  of  another  defendant  is 
not  out  of  the  case — right  to  prove  damages 58 

when  adjacent  lot  owner  may  enjoin  erection  of  struc- 
ture in  vacated  portion  of  common  law  street 108 

rule  in  Illinois  where  carrier  limits  common  law  liability 
in  a  shipper's  receipt — the  consignor  not  bound  unless 
aware  of  such   restriction 243 

consignor  must  have  been  authorized  by  consignee  to  as- 
sent to  restriction  of  common  law  liability  or  the  con- 
signee is  not  bound  thereby 243 

default  admits  allegation  of  declaration  that  goods  were 
lost  by  the  defendant  carrier's  negligence 244 

land  owner  is  not  liable  for  costs  on  appeal  taken  by  pe- 
titioner in  a  condemnation  case — the  statute  concerning 
costs,  on  appeal,  does  not  apply  in  such  case 263 

section  13  of  Eminent  Domain  act,  providing  that  peti- 
tioner may  enter  upon  land  by  giving  bond  if  an  appeal 
is  taken  by  either  party,  is  constitutional 341 

entry  by  petitioner  on  giving  bond  is  not  in  execution  of 
the  judgment  and  does  not  affect  pending  appeal 341 

RAPE. 

effect  where  counts  of  indictment  for  rape  charge  the  of- 
fense on  different  dates 431 

in  a  prosecution  for  rape,  evidence  of  more  than  one  act 
of  intercourse  is  admissible,  but  prosecution  must  elect 
upon  which  proven  act  it  will  rely 432 

admissibility  of  post-cards  sent  by  the  accused  to  prose- 
cuting witness — when  alleged  misnomer  of  prosecuting 
witness  in  indictment  is  not  fatal 432 

reputation  of  prosecuting  witness  for  chastity  cannot  be 
proved  if  she  is  under  the  age  of  consent 432 

when  instructions  in  rape  case  are  erroneous,  as  invading 
province  of  jury  in  considering  evidence  of  reputation 
of  prosecutrix  for  veracity 432 

REAL  PROPERTY.— See  WILLS ;    DEEDS ;    MORTGAGES, 
there  must  be  an  ouster  before  one  co-tenant  can  claim 
adversely  to  the  others — what  is  necessary  to  constitute 
an  ouster  of  co-tenants 143 
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when  deeds  must  be  regarded  as  delivered — the  grantor's 
consent  to  recording  of  deed  is  not  essential 278 

consideration  is  not  necessary  in  order  to  render  a  volun- 
tary conveyance  binding 278 

what  does  not  show  that  deed  is  testamentary 278 

a  deed  cannot  be  repudiated  after  delivery 279 

a  deed  fraudulently  procured  and  delivered  to  a  person 
not  intended  as  the  grantee  but  having  the  same  name 
is  the  same  as  a  forged  deed  and  conveys  no  title 301 

when  widow  is  entitled  to  partition  of  homestead  prem- 
ises during  existence  of  her  life  estate — when  widow  is 
not  estopped  to  claim  as  a  residuary  devisee 569 

when  deed  made  by  life  tenant  need  not  state  that  it  is 
executed  under  the  power  conferred  by  the  will 604 

when  real  estate  must  be  within  the  jurisdiction  of  the 
court — when  court  of  equity  may  compel  a  conveyance 
of  land  by  a  decree  in  personam 604 

when  court  of  equity  may  compel  a  re-conveyance  of  the 
legal  title  though  part  of  the  real  estate  is  beyond  its 
territorial  jurisdiction 604 

RECORD. 

when  it  will  be  presumed  that  the  jury  were  sworn — fact 
that  record  is  silent  affords  no  presumption  that  jury 
were  not  sworn 381 

RECORDING  LAWS. 

record  of  unacknowledged  instrument  proves  nothing  but 
notice — certified  copy  of  record  of  unacknowledged  in- 
strument does  not  prove  contents 200 

sections  35  and  36  of  Conveyances  act,  concerning  sec- 
ondary evidence  of  recorded  instruments,  relate  only  to 
acknowledged  instruments 200 

REGISTRATION  OF  TITLE. 

what  is  sufficient  preliminary  proof  to  entitle  abstracts  of 
title  to  admission  under  section  18  of  Torrens  law 505 

REMAINDERS. 

will  construed  as  not  creating  a  contingent  remainder. . .  202 
operation  of  the  rule  in  Shelley's  case — when  the  rule  in 
Shelley's  case  applies 203 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 
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renunciation  of  terms  of  will  by  widow  does  not  render 
any  part  of  the  estate  intestate  property  if  there  is  a 
residuary  clause  under  which  it  may  pass 4°5 

when  devise  to  widow  does  not  become  a  lapsed  devise 
upon  her  renouncing  terms  of  will 4°5 

REPEAL. 

section  6  of  the  Medical  Practice  act  of  1899  was  not  re- 
pealed by  act  of  May  11,  1901,  declaring  certain  acts 
by  physicians  to  be  criminal  offenses 19 

RES  JUDICATA. 

judgment  denying  probate  of  will  because  of  existence  of 
later  will  is  not  conclusive  when  later  will  is  set  aside.  268 

erroneous  judgment  is  not  void  if  court  had  jurisdiction 
of  subject  matter— distinction  between  a  want  of  juris- 
diction and  erroneous  exercise  of  jurisdiction 344 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles — fact  that  only  legal  titles  were  involved  does  not 
render  decree  void  and  open  to  collateral  attack 344 

when  decree  construing  will  is  res  judicata 345 

REVENUE.— See  TAXES. 

SECONDARY  EVIDENCE. 

what  is  not  sufficient  oral  proof  that  certain  document  is 
a  copy  of  the  original  lost  instrument 200 

record  of  unacknowledged  instrument  proves  nothing  but 
notice— certified  copy  of  record  of  unacknowledged  in- 
strument does  not  prove  contents 200 

sections  35  and  36  of  Conveyances  act,  concerning  sec- 
ondary evidence  of  recorded  instruments,  relate  only  to 
acknowledged  instruments 200 

SELF-DEFENSE. 

mere  fact  that  person  is  trespassing  and  looking  in  win- 
dow does  not  justify  murderous  assault  upon  him 514 

when  an  instruction  concerning  self-defense  does  not  re- 
quire presence  of  actual  and  positive  danger 515 

SENTENCE. 

Parole  law  applies  to  manslaughter  and  jury  cannot  fix 
the  term — provision  of  verdict  fixing  term  of  imprison- 
ment for  manslaughter  is  surplusage 497 

when  cause  will  be  remanded  only  for  re-sentence 497 
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SETTLEMENT  OP  ESTATES;— See  EXECUTORS. 

SHELLEY'S  CASE.  page. 

operation  of  rule  in  Shelley's  case — nature  of  estate  to  be 
given  the  heirs  determines  application  of  rule 203 

heirs  taking  as  heirs  must  take  by  descent  and  must  take 
the  ancestor's  estate 203 

rule  in  Shelley's  case  is  a  rule  of  law  which  overrides 
declarations  to  the  contrary — when  the  rule  in  Shel- 
ley's case  applies 203 

rule  in  Shelley's  case  does  not  apply  if  the  word  "heirs" 
is  not  used  in  its  technical  sense 203 

rule  in  Shelley's  case  has  a  limited  application — when 
rule  in  Shelley's  case  does  not  apply  to  deed 488 

fact  that  granting  clause  uses  the  word  "heirs"  does  not 
prevent  limiting  the  estate  granted 488 

SPECIAL  ASSESSMENTS. 

filing  objections  going  to  merits  waives  the  objection  to 
faulty  notice — provisions  of  Costs  act  concerning  ap- 
peals for  delay  do  not  apply  to  assessment  cases 298 

a  special  assessment  cannot  be  made  a  personal  liability 
of  the  owner  of  property 299 

when  appeal  in  special  assessment  case  must  be  dismissed 
under  section  84  of  Local  Improvement  act 495 

statute  must  be  strictly  followed  in  condemning  land  un- 
der the  Local  Improvement  act — part  of  description  of 
land  cannot  be  stricken  out  as  surplusage 502 

ordinance  must  serve  as  the  guide  in  a  proceeding  to  con- 
demn land  under  the  Local  Improvement  act 502 

all  provisions  for  opening  a  street  need  not  be  contained 
in  a  single  ordinance — right  of  city  to  prove  provision 
of  track  elevation  ordinance 629 

what  does  not  defeat  opening  of  street,  under  Local  Im- 
provement act,  across  railroad  right  of  way 629 

party  having  easement  in  switch  track  has  a  right  to  be 
heard  on  question  of  damages  when  a  street  is  opened 
across  railroad  right  of  way 629 

omission  of  party  when  suit  to  condemn  land  is  begun  is 
cured  by  his  subsequent  appearance :. .  630 

SPECIFIC  PERFORMANCE. 

specific  performance  of  an  alleged  oral  contract  to  con- 
vey is  properly  denied  where  evidence  leaves  it  doubt- 
ful whether  complainant  was  a  purchaser  or  tenant. . .  330 
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when  option  to  lessee  to  purchase  is  good  for  full  term 
of  the  lease — when  a  unilateral  contract  to  sell  land 
may  be  specifically  enforced 4X5 

a  contract  made  without  a  full  understanding  of  its  terms 
may  be  ratified—discretion  in  matter  of  specific  per- 
formance is  not  arbitrary 4*6 

mere  increase  in  value  of  land  does  not  justify  refusing 
specific  performance — fairness  of  contract  is  ordinarily 
determined  as  of  its  date 4*6 

purchaser  of  land  with  notice  of  a  prior  contract  to  sell  to 
another  is  regarded  as  the  latter's  trustee  and  may  be 
compelled  to  convey  to  him 416 

there  must  be  mutuality  of  obligation  as  well  as  mutual- 
ity of  remedy — when  no  right  to  performance  exists . .  523 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
section  6  of  the  Medical  Practice  act  of  1899  was  not  re- 
pealed by  act  of  May  11,  1901,  declaring  certain  acts 
by  physicians  to  be  criminal  offenses 19 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SURETIES. 

surety  on  appeal  bond  must  be  a  resident  of  the  State — 
effect  of  order  of  court  directing  clerk  to  approve  se- 
curity offered  on  appeal  bond 54 

approval  of  non-resident  surety  on  an  appeal  bond  is  a 
breach  of  clerk's  official  duty,  and  being  a  purely  min- 
isterial duty  he  is  liable  in  damages 55 

SURVEYS. 

rule  as  to  boundaries  where  original  monument  is  lost  or 
destroyed — rule  where  a  tract  of  land  between  bound- 
aries overruns  or  falls  short 538 

TAX  DEEDS. 

what  findings  of  decree  as  to  title  in  a  proceeding  to  re- 
move tax  deed  as  a  cloud  are  not  inconsistent 80 

in  a  proceeding  to  cancel  a  tax  deed  as  a  cloud,  proof  of 
prima  facie  title  in  the  complainant  is  sufficient  unless 
overcome  by  other  evidence 377 

holder  of  void  tax  deed  is  not  entitled  to  reimbursement 
out  of  compensation  awarded  in  a  condemnation  suit . .  595 


251  111.]  index.  683 

TAX  DEEDS.— Continued.  page. 

when  complainant  need  not  prove  title  in  his  grantor — to 
charge  holder  of  tax  deed  with  costs  complainant  must 

make  a  tender  before  filing  his  bill 377 

right  of  holder  of  invalid  tax  deed  to  reimbursement  is 
limited  to  suit  by  holder  of  legal  title  to  have  such  tax 
deed  set  aside 595 

TAXES.— See  SPECIAL  ASSESSMENTS. 

the  local  assessor  is  the  proper  authority  to  assess  capi- 
tal stock  of  mercantile  corporations — the  State  Board 
of  Equalization  is  without  such  power 260 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TRIAL. 

when  alleged  propositions  of  law  are  properly  refused — 
what  is  essential  to  render  testimony  of  deceased  wit- 
ness admissible  in  a  subsequent  suit 123 

defendant  in  condemnation  who  appeals  from  a  decision 
against  his  claim  and  in  favor  of  another  defendant  is 
not  out  of  the  case — right  to  prove  damages 58 

when  trial  court,  on  remandment,  cannot  permit  new  is- 
sues to  be  made — when  lessees  are  not  required  to  file 
new  petitions  against  the  fund 59 

owners  of  leasehold  interests  in  land  condemned  are  en- 
titled to  jury  trial  on  question  of  damages 59 

when  action  for  damages  for  alleged  violation  of  Mines 
and  Miners  act  should  go  to  jury 292 

duty  of  the  court  in  appointing  counsel  for  one  accused 
of  crime — court  must  exercise  care  in  permitting  coun- 
sel paid  by  private  persons'  to  assist  State's  attorney. . .  381 

when  rule  that  testimony  admitted  without  objection  need 
not  be  excluded  does  not  apply 382 

when  court,  of  its  own  motion,  should  refuse  to  admit  in- 
competent evidence 382 

right  of  either  side  to  peremptorily  challenge  juror  there- 
tofore tendered,  before  acceptance  of  panel  of  four 431 

part  of  a  special  venire  may  be  examined  before  all  are 
served  and  in  court 43 1 

counsel  should  not  be  permitted  to  state,  in  his  argument, 
facts  outside  the  record 433 

when  giving  form  of  verdict  of  guilty  endorsed  with  the 
word  "give"  is  ground  for  reversal 475 

what  remarks  by  court  in  presence  of  jury,  in  prosecution 
for  perjury,  are  not  ground  for  new  trial 509 
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court  should  allow  great  latitude  in  cross-examining  wit- 
ness who  has  been  an  attorney  in  the  case 577 

sanity  witness  cannot  be  asked  whether  testator  had  suf- 
ficient mental  capacity  to  make  a  will 577 

TRIAL  BY  JURY. 

owners  of  leasehold  interests  in  land  condemned  are  en- 
titled to  jury  trial  on  question  of  damages 59 

TRUSTS. 

a  resulting  trust  does  not  arise  from  the  mere  relation  of 
debtor  and  creditor — a  party  claiming  a  resulting  trust 
must  trace  fund  from  origin  to  investment 468 

equity  does  not  encourage  stale  claims — when  a  party 
should  be  barred  by  delay  from  asserting  trust 469 

cestui  que  trust  must  act  promptly  if  he  desires  to  have  • 
trustee's  sale  set  aside — what  does  not  excuse  failure  of 
cestui  que  trust  to  attack  sale  promptly 481 

effect  of  rule  against  perpetuities — when  trust  provision 
of  will  does  not  violate  said  rule 550 

when  equity  has  same  power  to  deal  with  proceeds  of  sale 
that  it  has  to  deal  with  the  land 603 

when  unused  proceeds  of  sale  by  life  tenant  do  not  be- 
come his  property  at  his  death — a  court  of  equity  will 
follow  a  trust  fund 604 

what  does  not  deprive  court  of  jurisdiction  to  compel  re- 
conveyance of  legal  title 604 

UNDUE  INFLUENCE.  *       , 

when  lease  and  agreement  will  not  be  presumed  to  have 
been  obtained  by  undue  influence 154 

VARIANCE. 

when  alleged  misnomer  of  prosecuting  witness  in  indict- 
ment for  rape  is  not  fatal 432 

VERDICT. 

verdict  in  contested  will  case  has  the  force  of  a  verdict 
in  a  suit  at  law 48 

when  verdict  in  condemnation  case  is  not  insufficient  be- 
cause it  does  not  describe  the  land 457 

provision  of  verdict  fixing  term  of  imprisonment  for  man- 
slaughter is  surplusage — the  cause  may  be  remanded  for 
re-sentence,  only 497 


251  III]  index.  685 

WAIVER.  page. 

a  sub-contractor's  lien  cannot  be  divested  by  a  subsequent 

waiver  of  lien  by  original  contractor 135 

section  21  of  Mechanic's  Lien  law,  in  so  far  as  it  attempts 

to  give  sub-contractors  a  lien  though  there  is  a  prior 

waiver  of  lien  by  original  contractor,  is  invalid. .  .402,  135 
filing  objections  going  to  the  merits  of  special  assessment 

waives  objections  to  faulty  notice 298 

when  assignment  of  cross-errors  is  treated  as  waived 330 

objection  that  there  is  an  adequate  remedy  at  law  may  be 

waived  by  a  complainant  as  well  as  a  defendant 344 

objection  that  court  has  no  jurisdiction  to  construe  will 

because  only  legal  titles  are  involved  may  be  waived. . .  344 
defendants  in  condemnation  case  may  waive  right  to  have 

controversy  between  them  decided  on  formal  pleadings.  594 

WILLS. 

proponents  in  will  contest  must  make  a  prima  facie  case 
that  the  will  was  executed  and  that  testator  was  men- 
tally competent  to  make  a  will 48 

proponents  may,  on  contest,  prove  execution  of  will  and 
mental  capacity  of  testator  by  any  legitimate  evidence.     48 

what  is  not  a  failure  to  make  a  prima  facie  case  in  favor 
of  will — when  proof  of  the  mental  condition  of  testa- 
trix before  making  will  is  not  improper 48 

verdict  in  contested  will  case  has  the  force  of  a  verdict 
in  a  suit  at  law — what  is  not  an  improper  question  to 
ask  sanity  witness 48 

when  instruction  stating  that  certain  defendant  in  a  will 
case  is  not  a  beneficiary  is  not  harmful 49 

it  is  not  necessary  that  sanity  witnesses  in  will  case  shall 
have  talked  with  testatrix  about  her  property  or  rela- 
tives nor  need  they  know  contents  of  will 190 

question  for  the  jury  is  whether  testatrix  was  competent 
to  make  the  particular  will,  but  this  is  a  question  for 
the  jury  and  not  for  the  witnesses 190 

interest  which  will  disqualify  a  witness  must  be  certain 
and  direct — when  legatee  is  not  disqualified  as  a  wit- 
ness for  the  contestants ' 190 

when  husband  of  testatrix  is  not  competent  to  testify 190 

wife  of  a  legatee  is  not  a  competent  witness — it  is  not 
proper  for  attorney  in  the  case  to  testify,  although  he 
has  a  right  to  testify  if  he  so  desires 191 

the  contestants  cannot  prove  appointment  of  conservator 
some  years  after  execution  of  a  will — when  admitting 
contract  in  evidence  is  not  ground  for  reversal 191 
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when  instructions  as  to  right  of  a  person  to  dispose  of 
property  as  he  sees  fit  are  not  misleading 191 

a  defendant  is  incompetent  to  testify  against  an  objection 
where  complainant  sues  as  devisee  of  deceased  person.  201 

an  entire  clause  cannot  be  rejected  in  construing  a  will 
except  where  absolutely  necessary — sole  object  in  con- 
struing will  is  to  ascertain  testator's  intention 201 

rule  that  testator's  intention  must  control  is  the  supreme 
rule  of  construction — when  word  "heirs"  means  chil- 
dren or  heirs  of  the  body 201 

when  word  "heirs"  means  heirs  generally,  and  not  chil- 
dren or  heirs  of  the  body 202 

word  used  more  than  once  in  a  will  does  not  necessarily 
have  the  same  meaning  each  time 202 

when  clauses  of  will  using  word  "heirs"  refer  to  two  dis- 
tinct contingencies 202 

presumption  where  death  of  first  taker  is  coupled  with  an 
uncertain  condition — this  presumption  yields  to  a  con- 
trary intention  shown  by  the  will 202 

word  "but"  indicates  exception  to  what  has  gone  before — 
will  construed  as  not  creating  a  contingent  remainder.  202 

operation  of  rule  in  Shelley's  case — nature  of  estate  to  be 
given  the  heirs  determines  application  of  the  rule 203 

heirs  taking  as  heirs  must  take  by  descent  and  must  take 
the  ancestor's  estate 203 

the  rule  in  Shelley's  case  is  a  rule  of  law  which  overrides 
declarations  to  the  contrary — when  the  rule  in  Shel- 
ley's case  applies 203 

rule  in  Shelley's  case  does  not  apply  if  the  word  "heirs" 
is  not  used  in  its  technical  sense 203 

judgment  denying  probate  of  will  because  of  existence  of 
later  will  not  conclusive  when  later  will  is  set  aside — 
when  complainant's  interest  entitles  him  to  contest  will.  268 

trustees,  pastor  and  members  of  a  church  which  is  a  bene- 
ficiary are  competent  witnesses  to  sustain  will 268 

the  witnesses  should  not  be  asked  whether  there  was  any 
fraud,  undue  influence  or  duress — when  allowing  wit- 
nesses to  answer  such  question  is  not  harmful 268 

effect  of  relation  of  pastor  and  parishioner  is  of  no  im- 
portance if  pastor  has  no  financial  interest  in  bequest..  268 

when  presumption  in  favor  of  sanity  must  prevail — evi- 
dence reviewed  and  held  sufficient  to  sustain  verdict  in 
favor  of  sanity  of  testatrix 268 

objection  that  court  had  no  jurisdiction  to  construe  will 
because  only  legal  titles  were  involved  may  be  waived.  344 


251  IH]  index.  687 

WILLS.— Continued.  page. 

courts  of  equity  have  power  to  construe  wills  and  declare 
titles  of  litigants — fact  that  only  legal  titles  were  in- 
volved does  not  render  decree  void 344 

renunciation  of  terms  of  will  by  widow  does  not  render 
any  part  of  estate  intestate  property  if  there  is  a  resid- 
uary clause  under  which  it  may  pass 405 

devise  to  a  widow  does  not  become  a  lapsed  devise  upon 
her  renouncing  terms  of  will 405 

entire  will  must  be  considered  in  determining  the  mean- 
ing of  a  particular  part — when  "surviving  heirs"  will 
be  construed  as  "surviving  children" 405 

heir  may  invoke  jurisdiction  of  equity  to  construe  a  will 
though  he  denies  validity  of  trust — rule  where  will  is 
susceptible  of  two  constructions 550 

effect  of  rule  against  perpetuities — when  trust  provision 
does  not  violate  said  rule 550 

will  construed  as  empowering  executor  to  collect  income 
from  both  real  and  personal  estate 551 

intention  which  must  control  is  the  intention  expressed — 
the  word  "estate"  is  not  equivalent  to  "heirs" — ordi- 
nary meaning  of  expression  "revert  to  my  estate" 568 

a  will  speaks  from  death  of  testator — when  widow  takes 
both  life  estate  and  share  of  the  fee  in  homestead 569 

sanity  witness  cannot  be  asked  whether  testator  had  suf- 
ficient mental  capacity  to  make  a  will 577 

when  business  partner  of  one  of  the  executors  is  not  a 
competent  witness  in  behalf  of  proponents 577 

when  instructions  in  will  contest  case  are  misleading 577 

proper  construction  of  a  will  depends  upon  its  own  provi- 
sions— when  a  life  tenant  has  more  than  a  mere  naked 
power  of  sale 603 

when  life  tenant  has  power  to  convey  part  of  estate  upon 
consideration  that  the  grantee  will  assume  management 
and  control  of  estate  and  pay  expenses 603 

when  a  life  tenant  has  no  power  to  give  estate  away  or 
to  change  residuary  devisees  as  to  any  remainder  there 
may  be  at  his  death 603 

life  tenant's  power  of  disposition  under  a  will  cannot  be 
delegated  to  another  person 605 

WITNESSES. 

effect  of  including  persons  in  privity  with  the  parties  in 
the  rule  concerning  testimony  of  deceased  witnesses — 
when  testimony  of  deceased  witness  is  not  admissible. .   123 
when  husband  of  testatrix  is  incompetent  to  testify 190 
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what  is  esential  to  fender  testimony  of  a  deceased  witness 
admissible  in  a  subsequent  suit 123 

sanity  witnesses  in  will  case  need  not  have  talked  with 
testatrix  about  her  property  or  relatives  nor  need  they 
know  the  contents  of  the  will 190 

interest  which  will  disqualify  a  witness  must  be  certain 
and  direct — when  legatee  is  not  disqualified  as  a  wit- 
ness  for  contestants 190 

wife  of  legatee  is  not  a  competent  witness 191 

it  is  not  proper  for  attorney  in  the  case  to  testify  though 
he  may  do  so  if  he  so  desires 191 

a  defendant  is  incompetent  #  to  testify  against  objection 
where  complainant  sues  as  devisee  of  deceased  person.  201 

trustees,  pastor  and  members  of  church  which  is  a  bene- 
ficiary are  competent  witnesses  to  sustain  a  will — when 
relation  of  pastor  and  parishioner  is  of  no  importance.  268 

attorney  may  testify  as  to  matters,  coming  to  his  knowl- 
edge when  acting  as  scrivener  and  notary  for  client . . .  278 

when  business  partner  of  one  of  the  executors  is  not  com- 
petent as  a  witness  in  behalf  of  contestants 577 

in  a  civil  suit  the  conviction  of  a  witness  of  crime  need 
not  be  proved  by  the  record  thereof 577 

court  should  allow  great  latitude  in  cross-examining  wit- 
ness who  has  been  an  attorney  in  the  case 577 

WORDS  AND  PHRASES. 

when  word  "heirs"  means  children  or  heirs  of  the  body. .  201 

when  word  "heirs"  means  heirs  generally,  and  not  chil- 
dren or  heirs  of  the  body 202 

word  used  more  than  once  in  a  will  does  not  necessarily 
have  the  same  meaning  each  time 202 

word  "but"  indicates  exception  to  what  has  gone  before.  202 

whether  a  named  beneficiary  is  a  "dependent"  is  a  ques- 
tion of  fact — when  a  beneficiary  named  cannot  be  re- 
garded as  a  "dependent" 250 

instructions  should  explain  to  the  jury  the  meaning  of  the 
term  "successfully  impeached" 382 

when  the  words  "surviving  heirs"  will  be  held  to  mean 
"surviving  children" 405 

what  are  "assessed  lands,"  as  meant  by  the  act  concern- 
ing dissolution  of  drainage  districts 460 

the  pronouns  "he"  and  "his,"  in  instruction  concerning 
credibility  of  witnesses,  refer  to  witnesses  of  both  sexes.  558 

the  word  "estate"  is  not  equivalent  to  "heirs" — ordinary 
meaning  of  expression  "revert  to  my  estate" 568 
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